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February 2, 2011 

Senator Barbara Boxer 

1. Please describe the importance of the Agency using the best available science to develop 
drinking water safeguards for perchlorate? 

RESPONSE: The EPA believes the use of best available peer reviewed science, adherence to the law, 
and transparency are critical foundations for developing effective drinking water regulations that are 
protective of public health. The agency is committed to using the best available science and peer 
reviewed data in developing a National Primary Drinking Water Regulation for perchlorate. The agency 
will consult with our Science Advisory Board and with the National Drinking Water Advisory Council 
in developing the perchlorate drinking water standard. In addition, the EPA will provide an opportunity 
for public comment on the proposed regulation, and will carefully evaluate and consider any new studies 
and data submitted by public commenters in developing a final regulation. 

2. Could you explain the role that stakeholders will have in developing drinking water safeguards 
to address perchlorate contamination? 

RESPONSE: Stakeholder participation is a key to developing a high quality and effective drinking 
water regulation. When the EPA publishes the proposed regulation and supporting analyses for 
perchlorate, there will be an opportunity for public review and comment from drinking water 
stakeholders and the public generally. The EPA will review and consider the public comments in 
promulgating a final regulation for perchlorate. In addition, on March 3, 2011, the EPA hosted a public 
meeting to engage stakeholders on environmental justice considerations for drinking water regulatory 
efforts, including perchlorate. If the EPA determines that the regulation may have a significant economic 
impact on a substantial number of small entities, the EPA will also conduct targeted small entity 
outreach consistent with the requirements of the Regulatory Flexibility Act as amended by the Small 
Business Regulatory Enforcement Fairness Act. 

3. Chromium-6 is a heavy metal that has been linked to a variety of health effects, including 
cancer. Could you please describe the main health threats that the Agency is studying related 
to chromium-6 in drinking water, including any potential threats to the health of pregnant 
women, infants and children? 

RESPONSE: The agency's Integrated Risk Information System (IRIS) Program has prepared a draft 
Toxicological Review of Hexavalent Chromium (2010) which is currently undergoing public comment 
and external peer review by an independent panel of scientific experts. This draft Toxicological Review 
is a re-assessment of non cancer health effects and a new assessment of cancer health effects of 
hexavalent chromium following oral exposure to this substance (e.g., ingestion of drinking water 
containing hexavalent chromium) based on a review of the peer-reviewed published scientific literature. 
The National Toxicology Program (NTP, 2008) recently concluded that there is "Clear evidence of 
carcinogenic effects" in rats and mice based on results from lifetime studies in which animals were 
exposed to hexavalent chromium in drinking water at doses above 5 ppm. These studies showed an 



increased incidence of oral tumors in rats and an increased incidence of tumors of the small intestine in 
mice. In addition, effects in humans have been reported in populations exposed unintentionally to 
elevated levels of hexavalent chromium over an extended period of time. In one study, data from a 
Chinese population exposed to chromium-contaminated soils and drinking water provide some evidence 
of an excess risk of mortality from stomach cancer12

. These Chinese villagers had been exposed to levels 
of hexavalent chromium up to 20 milligrams per liter. In laboratory animals, the most sensitive 
noncancer effects have been adverse changes to tissues of the small intestine, liver, and lymph nodes of 
both rats and mice3

• At higher doses, reproductive and developmental effects have been found in 
animals. For example, when exposed to hexavalent chromium in drinking water, rodents (both rats and 
mice) display decreased fertility, increased incidences of fetal loss, and external and skeletal 
abnormalities4

. Adverse effects on fertility are observed in both male and female rats and mice at 
concentrations of 250 ppm and higher. The draft toxicity reference values (i.e., reference dose and oral 
cancer slope factor) derived in the draft Toxicological Review are based on the health effects described 
above. These values take into account the increased susceptibility of sensitive populations such as 
pregnant women, infants, and children, which includes recommending the use of age-dependent 
adjustment factors to evaluate cancer risks in children. The draft Toxicological Review has been peer 
reviewed by an independent expert peer review panel. The EPA recently received the final comments 
from the external peer review committee, whose report can be found at: 
http:/ /cfpub.epa.gov/ncealiris drafts/recordisplay.cfm?deid=221433. 

4. EPA currently has a draft IRIS Risk Assessment for chromium-6. Please describe how the 
agency will use the assessment in determining whether to develop drinking water safeguards to 
address chromium-6 contamination. 

RESPONSE: The draft IRIS Toxicological Review for hexavalent chromium, released in September 
2010, is an assessment of the health effects of hexavalent chromium following oral exposure based on a 
review of the peer-reviewed published scientific literature. The external peer review panel met in May 
2011, and the final peer review report was posted on the EPA's website on July 21, 2011. The EPA is 
reviewing the external peer review report and is evaluating the peer review and public comments and 
incorporating them into the assessment. Finalizing our health assessment is a critical step to assure a 
sound scientific and transparent basis for decision making. When finalized, the EPA will carefully 
review the assessment and other relevant information to determine if a revised standard to address 
hexavalent chromium in drinking water is needed. 

5. On January 11,2011, EPA issued guidance to drinking water utilities on how they can 
voluntarily test for chromium-6 in drinking water. Could you please explain why the Agency 
issued this guidance and the process that EPA used to develop the document? 

RESPONSE: The EPA issued the monitoring guidance to provide information to public water systems 
(PWSs) about how they can obtain better information about how to measure the levels of chromium-6 in 

1 Zhang, J; Li, X. (1987) Chromium pollution of soil and water In Jinzhou. J of Chinese Preventive Med 21:262-264. 
2 Beaumont et al. (2008) Cancer mortality in a Chinese population exposed to hexavalent chromium in drinking water. 

Epidemiology 19(1):12-23. 
3 NTP. (2008) NTP technical report on the toxicology and carcinogenesis studies of sodium dichromate dihydrate (CAS No. 
7789-12-0) in F344/N rats and B6C3F1 mice (drinking water studies). Washington, DC: National Toxicology Program; NTP TR 
546. Available online at http:/ /ntp.niehs.nih.gov/files/546_web_FINAL.pdf 
4 Elbetieha A, AI-Hamood MH. 1997. Long-term exposure of male and female mice to trivalent and hexavalent chromium 

compounds: Effects of fertility. Toxicology 116:39-47. 
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their drinking water, determine the levels of hexavalent chromium in the distribution systems, and 3$sess 
the degree to which existing treatment is affecting the levels of hexavalent chrom}uf11. EPA developed 
this guidance through discussion with numerous stakeholders including state drinldrig water 
administrators, representatives from commercial laboratories with experietice evahiatirtg chromium 6!n 
drinking water, and laboratory equipment manufacturers. Care was taken to provide the public water 
system community with accurate and complete information to allow them to consider monitoring (¢ .. 
chromium-6 in their water. The EPA continues to work with state and local drinking water officials to 
develop frequently asked questions (F AQs) to address technical aspects of sampling and the analytical 
method as well as recommended responses to consumer's questions about h~xavalent chromiurfi in 
drinking water. 

6. Chromium-6 is one of the toxic metals that can leach into svtface and gtolind watets from coal 
ash. Has EPA investigated the extent that coal ash impoundments and other ~lisposalsites may 
be a source of chromium-6 contamination in groundwater and surface waten? Does. the , · 
Agency intend to take into account the potential of coal ash to leach chromium-6 as the Agency 
determines how to regulate the disposal of coal ash? 

RESPONSE: Yes. The EPA is aware that coal ash impoundments and other disposal sites may be a 
source of hexavalent chromium contamination to ground and surface waters because hexavalent 
chromium is more soluble than chromium-3 and leaches out of coal ash under certain conditions at 
higher levels than does chromium-3. The EPA is considering information from its damage cases and 
other data and information provided during the public comment period associated with its coal 
combustion residual (CCR) rulemaking as the agency determines how best to regulate CCRs. 

7. Please provide me with an update on the status of EPA's study on the potential impacts of 
hydraulic fracturing on groundwater and surface waters. 

RESPONSE: The draft plan was reviewed by a special panel of the Science Advisory Board (SAB) on 
March 7-8, 2011. The SAB Panel released an initial draft report on its findings on April 28, and 
subsequently discussed the report at public teleconference calls on May 19 and 25. Upon receipt of the 
final report, the EPA will consider the Panel's recommendations along with comments that the SAB 
received from stakeholders. The agency will provide a response to the SAB, revise the study plan 
accordingly, and undertake research consistent with the final study plan. Initial findings will be released 
in late 2012. 

8. The following questions concern the content of the Agency's study on the potential impacts of 
hydraulic fracturing: 

A. Will the Agency include an assessment of the extent to which Section.322 of the Energy 
Policy Act of 2005 which contained some exemptions related to hydraulic fracturing under 
the Safe Drinking Water Act's Underground Injection Control Program, had an impact on 
the ability of EPA to fully investigate reported instances of drinking water contamination or 
other impacts from hydraulic fracturing? 

RESPONSE: No. The EPA is committed to study the potential impacts of hydraulic fracturing on 
drinking water resources. The EPA study will not evaluate alternative policy options, but will evaluate 
the impacts of hydraulic fracturing as it is currently practiced. 
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B. Please describe whether EPA will also include an assessment of the extent to which non
disclosure agreements signed by persons who settled claims against companies that allegedly 
contaminated their water supplies from hydraulic fracturing may have had an impact on the 
ability of EPA to fully investigate reported instances of drinking water contamination or 
other impacts from hydraulic fracturing? 

RESPONSE: The EPA is not assessing non-disclosure agreements. The EPA is considering what 
additional information, if any, would provide useful data for our assessment of the potential impacts of 
hydraulic fracturing on drinking water resources. 

9. [NO QUESTION 9] 

10. EPA's draft hydraulic fracturing study proposes to look at how large volume water 
withdrawals from ground and surface waters to conduct hydraulic fracturing might impact 
drinking water availability and quality. Is EPA committed to examining these impacts and 
including its assessment and findings in the final study? 

RESPONSE: The EPA will make a final determination regarding this issue taking into consideration 
input from the Science Advisory Board. 

11. Does EPA have a plan to investigate the potential adverse human health effects of releases of 
toxic air pollutants from gas drilling operations involving hydraulic fracturing operations, 
including releases of air pollutants from the practice of spray evaporation of return flow and 
process water from hydraulic fracturing operations? 

RESPONSE: As directed by the request from the 2010 Congressional Appropriations Committee, the 
EPA's study is of the relationship between hydraulic fracturing and drinking water resources, thus the 
EPA considers air impacts outside the scope of the current study. Nonetheless, in the course of the 
EPA's evaluation of air emissions under the Clean Air Act (CAA Sections 111 and 112), including those 
of criteria pollutants and taxies, and available controls for such emissions from the oil and gas 
production sector, we intend to consider the impacts of those emissions on public health, as well as 
improvements to health that would be expected to result from possible revisions to the emission 
standards. Our assessment would not be specific to air emissions from fracturing activities per se, but 
would consider emissions from all relevant activities, including well completions, evaporation ponds, 
and spray evaporation operations. 

12. The Safe Drinking Water Act prohibits the use of diesel fuel in hydraulic fracturing 
operations. However, there are reports that describe the use of diesel fuel in hydraulic 
fracturing operations. Please provide the Committee with an update on the EPA's efforts is 
investigate the use of diesel fuel in hydraulic fracturing operations, and the actions that the 
Agency has taken and could take to protect public health and environmental quality from any 
such use. 

RESPONSE: The EPA is aware of reports that diesel fuel is being used in hydraulic fracturing fluids. 
We have embarked on an expeditious effort to clarify the permitting process as it relates to diesel use in 
hydraulic fracturing operations under the Underground Injection Control program. The law states that a 
permit must be issued for the use of diesel if injected underground for the purposes of hydraulic 
fracturing. We are in the process of engaging the public, industry, states and environmental groups as 
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. . . 
we develop permitting guidance for companies that use diesel fueh Our intention is to issue draft 
guidance for public comment, following a dialogue with stakeholders. 

In addition, as described above, the EPA's study on the relationship between hydrau1ic fraCturing ~d 
drinking water has already involved engagement with thousands of Americans acros_s t~e country living 
in areas where hydraulic fracturing is taking place. This effort included the EPA requesting-significant 
information from nine companies involved in this process regarding the chemical tOiflposidoii of the 
fracturing fluids they are injecting into the ground, including diesel fuel, an~ other information. The 
data requested is integral to the Hydraulic Fracturing Study and understanding any pot~ntial relationship 
between drinking water and hydraulic fracturing. · · ,~ 

The EPA is committed to protecting public health and the environment and will not hesitate to take 
enforcement action against any entities continuing to use diesel fuel in hydraulic fracturing without 
authorization. Whether the EPA will take enforcement action against companies that injected diesel fuel 
in past hydraulic fracturing operations will depend on the particular facts and circumstances of each 
case. That said, in order to protect the confidentiality of potential case developments and assure 
effective enforcement, the EPA cannot comment on potential enforcement investigations or responses. 

13. At least 2 EPA Regions have issued emergency orders pursuant to Section 1431 of the Safe 
Drinking Water Act to gas drilling companies engaged in hydraulic fracturing where EPA 
determined that contaminants in drinking water may present an imminent and substantial 
endangerment to the health of people drinking that water. Please provide the Committee with 
copies of all such emergency orders relating to drilling operations involving hydraulic 
fracturing. 

RESPONSE: We assume the Senator is referring to the EPA's recent Fort Peck and Range orders. We 
have attached those orders here. 
(See attached file: range_order.pdf). 

(See attached file: poplar_order.pdf.) Previous orders issued in the Poplar matter may be found at: 
http://www.epa.gov/region8/compliance/ 

14. EPA has announced that it intends to regulate some drinking water contaminants as a group, 
rather than regulating one contaminant at a time. In your testimony, you state that EPA has 
selected a group of up to 16 volatile organic compounds (VOCS") as the first contaminant 
group under this new approach. Please explain how this approach provides greater public 
health protection and how it can help to expedite the pace of the Agency's development of such 
standards. 

RESPONSE: The current approach to drinking water protection is focused on a detailed assessment of 
each individual contaminant of concern and can take many years. Addressing contaminants as a group 
rather than individually may provide public health protections more quickly and also allow utilities to 
more effectively and efficiently plan for improvements. 

The agency determined that carcinogenic Volatile Organic Compounds (VOCs) are appropriate to 
regulate as a group because they meet the following factors: 

(a) the public health goal is similar because they all may cause cancer; 
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' / (b) most ofthis group ofVOCs can be measured by the same analytical method (i.e., EPA 524.2 
located on the EPA web site at: http://www.epa.gov/sam/pdfs/EPA-524.2.pdf); 
(c) many can be treated by the same treatment technologies (i.e., aeration and/or granular activated 
carbon); and 
(d) a preliminary evaluation of occurrence indicates that some of these VOCs may co-occur and all 
are expected to be found in drinking water. 

15. In March 2011, EPA announced the results of its Second 6-Year Review of existing National 
Primary Drinking Water Standards and identified trichloroethylene ("TCE") as a candidate 
for revision based on a review of the science on its health effects. Provide the Committee with 
the following: 

A. The history of the Agency's development of a risk assessment for TCE, including the 
conclusions of any National Academy of Sciences reports concerning EPA's assessment 
and findings of TCE's health effects, including risks to children's health and cancer risks; 

RESPONSE: In August 2001, the EPA released an "External Review Draft Trichloroethylene Health 
Risk Assessment: Synthesis and Characterization" for public review and comment. The EPA's Science 
Advisory Board (SAB) met in June 2002 to review this draft health assessment. In their review, 
released December 2002, the SAB commended the agency for its groundbreaking work in several 
important new areas in risk assessment, but identified a need to strengthen the rigor of the discussion 
and address several key substantive areas. 5 

In February 2004, the EPA hosted a Symposium on New Scientific Research Related to the Health 
Effects of Trichloroethylene. The purpose of this symposium was to gather information on recently 
published scientific research for use by the EPA in assessing the human health risks of TCE. 

Subsequently, a federal interagency working group coordinated by the White House Office of Science 
and Technology Policy (OSTP) decided that a scientific consultation with a National Academy of 
Sciences (NAS) panel would be beneficial and informative to clarify the state of the science as the EPA 
moved forward in completing its health risk assessment. This consultation was initiated in September 
2004 under sponsorship of the EPA and other federal agencies. 

In February 2005, the EPA submitted four papers of key scientific issues related to TCE to the NAS. In 
July 2006, the NAS released the report "Assessing the Human Health Risks of Trichloroethylene: Key 
Scientific Issues Consultation." In this report, the NAS concluded that the "evidence on carcinogenic 
risk and other health hazards from exposure to trichloroethylene has strengthened since 2001." The 
NAS recommended that risk assessment be finalized "with currently available data."6 Based on these 
reviews, symposia and reports, the EPA revised the draft health assessment for TCE. 

In November 2009, the EPA released a "Toxicological Review of Trichloroethylene (External Review 
Draft)'' for public comment and peer review by the EPA's SAB. In 2010, the EPA's SAB hosted a 
public meeting and several public teleconferences to review the draft document. The SAB peer review 
report was transmitted to the EPA Administrator on January 11, 20 11. Overall, the SAB panel 
supported the EPA's scientific approaches to the risk assessment and found these to appropriately adhere 

5 http://www .epa .gov /sab/pdf /ehc03002.pdf 
6 National Research Council, Committee on Human Health Risks ofTrichloroethylene (2006). "Assessing the Human Health 

Risks of Trichloroethylene: Key Scientific Issues." 
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to the EPA's risk assessment guidelines, and the SAB commended the EPA for its comprehensive 
approach and responsiveness to the NAS recommendations 7• The SAB panel also made a number of 
recommendations aimed at enhancing the transparency of the draft assessment and strengthening the 
scientific basis for the conclusions presented. 

B. The current status of EPA's assessment of the potential health risks from exposure to 
TCE; and 

RESPONSE: The EPA is currently revising its "Toxicological Review of Trichloroethylene (External 
Review Draft)," taking into consideration external peer review and public comments. The draft will 
then undergo a final EPA internal review and an EPA-led interagency science discussion with other 
federal agencies and White House offices. The completed assessment is expected to be publicly 
available and posted on the IRIS database during the fourth quarter of FY 20 11. 

C. A schedule for EPA revision of its drinking water standard for TCE. 

RESPONSE: The EPA plans to revise the TCE standard as part of the carcinogenic VOCs rulemaking. 
Regulatory efforts to begin addressing carcinogenic VOCs were initiated in March, 2011. Typically, it 
takes about two to two and a half years to develop a proposed rule and following that about two years to 
promulgate a final rule. 

7 http:/ /yosemite. epa .gov /sa b/sabprod uct. nsf /02ad90b 136fc21ef85256eba00436459/B7 3 DS D39A8Fl84BD8525 7817004A1 
988/SFile/EPA-SAB-11-002-unsigned.pdf 
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Senator Thomas R. Carper 

1. When can we expect to see EPA's revised standards for chromium 6, and what can our 
states be doing to prepare themselves for these new standards? 

RESPONSE: The draft IRIS Toxicological Review for hexavalent chromium, released in September 
2010, is an assessment of the health effects ofhexavalent chromium following oral exposure based on a 
review of the peer-reviewed published scientific literature. The external peer review panel met in May 
2011, and the final peer review report was posted on the EPA's website on July 21, 2011. EPA is 
reviewing the external peer review report and is evaluating the peer review and public comments and 
incorporating them into the assessment. 

Finalizing this health assessment is a critical step to assure a sound scientific and transparent basis for 
decision making. Once final, the EPA will carefully review the assessment and other relevant 
information to determine if a revised standard to address hexavalent chromium is needed. If the decision 
is to revise our existing standard, developing a revised drinking water standard typically takes between 
two to two and a half years to perfonn the necessary analyses and consultations to propose revisions and 
then will take about two years to obtain public comment, evaluate comments, revise analyses and 
promulgate the final rule. 

The EPA encourages states to prepare themselves by working with their public water systems to conduct 
enhanced monitoring for chromium-6 in addition to the monitoring they are already required to perform 
for total chromium. The EPA believes that the enhanced monitoring will enable public water systems 
(PWSs) to better inform their consumers about the levels of chromium-6 in their drinking water, 
determine the levels of chromium-6 in their distribution systems, and assess the degree to which existing 
treatment is affecting the levels of chromium-6. 

2. Nitrate contamination continues to be a concern in Delaware. Is EPA looking into or planning 
to look into drinking contamination issues related to nitrate? Are there resources available to 
states to deal with nitrate contamination in drinking water? 

RESPONSE: The degradation of drinking and environmental water quality associated with excess 
levels of nitrogen and phosphorus (commonly called "nutrients") in our nation's water continues to be a 
challenge for states across the U.S. The EPA is taking a number of actions to address nutrient pollution, 
which includes nitrate, and we are not just focusing on nutrient pollution's ecological impacts. We 
recognize the potential impacts of nutrient pollution on drinking water as well and are integrating that 
consideration into our work. 

In August 2009, the State-EPA Nutrients Innovation Task Group (NITG) issued an "Urgent Call to 
Action," finding that nutrients significantly affect drinking water supplies as well as recreational water 
quality and aquatic life. To address issues of contamination and propose solutions for reducing nitrogen 
and phosphorus loading, the State-EPA NITG Report presents options for new, innovative tools to 
improve control of nutrient pollution sources and discusses ways to more fully utilize the tools that we 
have already. 

The EPA also works to support activities initiated by our Source Water Collaborative to address 
nutrients in sources of drinking water. The Collaborative is a coalition of23 organizations that work in 
partnership to promote protection of sources of drinking water, at national, state and local levels. In 
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March, they sponsored a forum co-hosted by the EPA and state organizations, including Delaware, 
about water quality in the Delaware River Basin, where nutrient management is a critical concern. The 
Collaborative has recently formed a steering committee to begin developing an action oriented agenda 
on nutrient pollution. 

States are in the front line in addressing nutrient pollution. In March, the EPA released a memorandum 
reaffirming the EPA's commitment to partnering with states and collaborating with stakeholders to 
make greater progress in accelerating the reduction of nitrogen and phosphorous loading in our nation's 
waters and to protect our nation's drinking water. The "Recommended Elements of a State Framework" 
is a tool to guide ongoing collaboration between the EPA Regions and the states and synthesizes key 
principles that are guiding and have guided agency technical assistance. 

3. How can the Federal government focus its efforts to improve drinking water quality on 
pollution prevention? What kinds of tools and programs exist to prevent the pollution of 
drinking water and what new ones are needed? 

RESPONSE: The EPA strongly believes that the most efficient and cost effective way of improving 
drinking water is through pollution prevention. The EPA's statutory authorities include important tools 
to prevent pollution of source water and we are committed to using these effectively and also to 
collaborate with our state partners and other stakeholders to achieve the goal of clean water. The EPA is 
using these authorities both to protect America's waters generally- which serve as America's drinking 
water sources- and to prevent pollution from entering our drinking water. 

The agency recently released Coming Together for Clean Water, EPA's Strategy to Protect America's 
Waters, presenting a framework for how the EPA's national water program will implement the goals of 
the Clean Water Act to protect America's waters and address today's clean water challenges. 8 To 
develop this plan, the EPA brought together a diverse group of stakeholders and encouraged public 
participation. The document outlines Key Actions that the EPA is taking to increase protections for 
healthy waters, restore degraded waters, reduce pollution from discrete sources, and enhance watershed 
resiliency. In addition to helping to protect our nation's lakes, rivers, and streams for aquatic life and 
recreation, these actions will also help prevent pollution of our nation's drinking water sources. The 
EPA recognizes the clear opportunities presented by ensuring integration across our clean water and 
drinking water efforts. 

Along with the Coming Together for Clean Water strategy, the EPA also continues to advance the four 
key elements of our Drinking Water Strategy. One of the Strategy's four principles is to use the 
authorities of multiple statutes where appropriate to help protect drinking water. Under this effort, the 
drinking water program and the taxies and pesticides programs are in the process of evaluating the Toxic 
Substances Control Act (TSCA), the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), and 
the Federal Food, Drug and Cosmetic Act (FFDCA) to identify specific authorities that may be pertinent 
to the goals of the drinking water strategy. The purpose ofthis evaluation is to identify opportunities for 
better protecting drinking water by limiting the occurrence of pesticides and toxic chemicals in drinking 
water sources, and by collecting, sharing, and assessing data on the potential occurrence and health 
effects of pesticides and toxic chemicals in drinking water. The programs have identified key 
contaminants of common interest and are comparing review and regulatory schedules to identify 

8 Coming Together for Clean Water. EPA's Strategy to Protect America's Waters, is available at 
https :/ lblog.epa.gov /waterforum/wp-content/uploads/20 II /04/ComingTogether-for-Clean-Water-FIN A L.pdf. 

9 



opportunities to collect shared information and are identifying potential co-occurrence, common 
treatment, and analytical methods for contaminants. 

The job of protecting national water quality can't be handled by the EPA alone, or even by the federal 
government alone. For success, this job requires a local focus and commitment to source water 
protection. One way the EPA works to encourage this is through our Source Water Collaborative, a 
coalition of 23 organizations joined to promote protection of drinking water sources at national, state 
and local levels. The Collaborative members have agreed to share information, develop 
recommendations together, and package and disseminate these recommendations to encourage actions 
that prevent contamination, promote development patterns and land use with limited threats to drinking 
water sources, and preserve the land needed to protect the quality of current and future sources of 
drinking water. 
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Senator Frank R. Lautenberg 

1. A House investigation revealed this week that oil and gas companies have been injecting diesel 
fuel into the ground as part of their fracking operations. While the Safe Drinking Water Act 
exempts some oil and gas activities, the law requires a permit for underground injection of 
contaminants like diesel fuel. Does EPA plan to prosecute the companies that have been 
injecting diesel fuel underground without permits? 

RESPONSE: The EPA will take action to ensure that those who use diesel fuel in hydraulic fracturing 
operations are doing so in compliance with the Underground Injection Control (UIC) requirements of 
the Safe Drinking Water Act. Whether the EPA will take enforcement action against companies that 
injected diesel fuel in past hydraulic fracturing operations will depend on the particular facts and 
circumstances of each case. That said, in order to protect the confidentiality of potential case 
developments and assure effective enforcement, the EPA cannot comment on potential enforcement 
investigations or responses. 

2. Scientists have reported disturbingly high numbers of fish with both male and female 
characteristics and other reproductive problems that could be linked to exposure to 
pharmaceuticals in the water. At a 2009 hearing, the head of EPA's water office told me that 
the agency was studying at least eight pharmaceuticals found in water. What has EPA done 
since 2009 to address this issue? 

RESPONSE: The EPA is continuing its work to address pharmaceuticals and other contaminants of 
emerging concern in water. The EPA is using a four-pronged approach aimed at improving science, 
improving public understanding, identifying partnership and stewardship opportunities, and taking 
regulatory action when appropriate. Most activities to date have been focused on efforts to increase our 
scientific knowledge regarding the presence ofthese compounds and to assist us in determining whether 
their presence may cause adverse impacts in the aquatic environment. 

Prior to 2009, the agency took action to develop analytical methods for a number of pharmaceuticals in 
wastewater and biosolids. The EPA also initiated several occurrence studies, including exploratory 
studies ofwastewater from Publicly Owned Treatment Works (POTWs) and offish tissue, and also a 
study of a number of pharmaceuticals in biosolids from POTWs that was published in 2009. All of these 
studies are accessible from http://water.epa.~ov/scitech/swguidance/ppcp/index.cfm. 

Since 2009, the EPA has worked to further expand its knowledge ofthe extent to which these 
contaminants occur in the environment: 

• During 2008 and 2009, the EPA and state teams collected fish and surface water samples from 
about 150 randomly selected urban river sites across the country as part ofthe National Rivers 
and Streams Assessment program. Surface water samples are being analyzed for 54 
pharmaceuticals. Fish fillets will be analyzed for more than 20 pharmaceuticals and 15 personal 
care products In addition to fish tissue, the survey measures a wide variety of variables intended 
to characterize the chemical, physical, and biological condition ofthe Nation's flowing waters. 
These include water chemistry, nutrients, chlorophyll-a, sediment enzymes, enterococci, physical 
habitat characteristics, and biological assessments including sampling ofperiphyton, benthic 
macroinvertebrates, and fish community. Results are expected in 2012. Fish tissue samples were 
collected at an additional 150 U.S. coastal sites in the Great Lakes in 2010. These samples are 
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currently being processed and will be analyzed for pharmaceuticals as well as perfluorinated 
compounds, mercury, polybrominated diphenyl ethers (PBDEs), and fatty acid content, with 
results ofthese analyses expected in 2013. 

• With a focus on keeping pharmaceuticals out of the water, the EPA studied unused 
pharmaceutical disposal practices at health care facilities. This study was prompted by the 
concern that potentially large amounts of pharmaceuticals are being flushed or disposed of down 
the drain, ultimately ending up in rivers, streams and coastal waters. The agency has drafted a 
guidance document of best management practices for health care facilities, which describes 
techniques for reducing or avoiding pharmaceutical waste, practices for identifying and 
managing types of unused pharmaceuticals, and applicable disposal regulations.9 The guidance is 
designed to provide recommendations to hospitals, medical clinics, doctors' offices, long-term 
care facilities and veterinary facilities. The EPA expects that this document will help reduce the 
amount of pharmaceuticals that are discharged to water bodies. The agency plans to publish a 
final version of this document in 2011. 

• In August 2010, the EPA released the results of an extensive literature review of published 
studies of the effectiveness of various treatment technologies for contaminants of emerging 
concern (CECs). The EPA reviewed over 400 articles that referenced treatment of CECs, about 
1 00 of which contained treatment information which was entered into a searchable database and 
made available online. The EPA developed a report that compiles and summarizes the results 
reported by researchers in the last five years. The report discusses 16 of the over 200 CECs 
present in the database, and the average percent removals achieyed by full-scale treatment 
systems that employ six of the more than 20 reported treatment technologies. 10 

• The EPA is working to expand its method for detecting pharmaceuticals and personal care 
products (EPA Method 1694) by adding several pharmaceuticals to the list of chemicals for 
analysis. In addition, the EPA is working to develop a new method to detect hormones. 

9 
This draft guidance is available at http://water.epa.gov/scitech/wastetech/guide/upload!unuseddraft.pdf. 

10 
The literature search database and report summarizing the effectiveness of treatment technologies is available at 

hUp://water.epa.gov/scitech!swguidance/ppcp/index.cfm. 
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Senator Sheldon Whitehouse 

1. The Centers for Disease Control has warned that partial lead service line replacement may not 
lower lead levels in drinking water, and may, at least temporarily, cause spikes in water lead 
levels. This has caused great concern in Providence, Rhode Island, which is required to 
undertake partial lead service line replacement on 7% of its service lines every year. My 
understanding is that EPA is updating its lead and copper rule. Is EPA planning to evaluate 
whether the program is reducing exposure? 

RESPONSE: Yes. The EPA plans to carefully consider the work of the EPA's Science Advisory 
Board (SAB) and the input provided by stakeholder comments as it prepares proposed revisions to the 
lead and copper rule. We expect a final report soon from the SAB that evaluates the study from the 
Centers for Disease Control and other studies that have examined tap water lead levels before and after 
partial lead service line replacements. The EPA has also sought stakeholder input on lead service line 
replacement issues, most recently at the November 4, 2010 stakeholder meeting and during 
environmental justice outreach on March 3, 2011. The EPA will consider the stakeholder comments and 
SAB's advice in its proposed rule revisions anticipated in spring 2012. 

2. The Rhode Island Department of Public Health is strapped for funding and unable to conduct 
a thorough study of the effects of partial lead service line replacement to Providence 
households. Could the new lead rule require testing of household drinking water and the blood 
lead levels of resident children, both before and after partial lead service line replacements, to 
track whether these partial replacements are helping or hurting the situation? 

RESPONSE: As part of its evaluation of the lead service line replacement requirements, the EPA is 
examining the requirements to perform water sampling following a replacement. The EPA is not 
considering requiring water systems to perform blood lead level testing of children in households where 
service lines have been replaced. 

3. What other research is being conducted, by the CDC or EPA, to determine whether partial 
lead service line replacements are helping to reduce lead exposure? What resources are 
available to undertake this type of research? 

RESPONSE: The EPA's Science Advisory Board is currently evaluating the effectiveness of partial 
lead service line replacements in reducing lead exposure. We expect a final SAB report soon that will 
assess the currently available scientific data and provide findings on whether partial lead service line 
replacements have been shown to reduce drinking water lead levels. The SAB report may also include 
recommendations for additional research. The EPA does not currently have resources designated for 
future research of the effectiveness of partial lead service line replacement, but will evaluate the SAB 
recommendations once complete. The EPA and the American Water Works Research Foundation (now 
Water Research Foundation) jointly funded the 2008 report entitled "Contribution of Service Line and 
Plumbing Fixtures to Lead and Copper Rule Compliance Issues." This report examined the 
effectiveness of both partial and full lead service line replacement at a limited number of sites. There 
are several challenges associated with assessing the impact of partial lead service line replacement, 
including the need to conduct the sampling at private homes where the replacement has occurred, the 
large number of samples required to establish a profile for a particular site, and tracking how the lead 
profile changes over time at that particular site. 
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Senator James M. lnhofe 

1. What criteria does EPA use to determine whether to establish a uniform, national drinking 
water standard for any chemical? 

a. Will these be the same criteria applied to chromium 6? 
b. Will these be the same criteria applied to perchlorate? 
c. Will these be the same criteria applied to Volatile Organic Compounds (VOCs)? 

RESPONSE: The EPA's determination to promulgate a national primary drinking water regulation for 
unregulated contaminants is made based upon the three criteria established under Section 1412.b.la of 
the Safe Drinking Water Act: 

1. the contaminant may have an adverse effect on the health of persons; 
n. the contaminant is known to occur or there is a substantial likelihood that the contaminant 

will occur in public water systems with a frequency and at levels of public health concern; 
and 

111. in the sole judgment of the Administrator, regulation of such contaminant presents a 
meaningful opportunity for health risk reduction for persons served by public water systems. 

These criteria were utilized in the determination to regulate perchlorate in drinking water, and will be 
the criteria the agency uses to determine whether or not to include the eight unregulated carcinogenic 
volatile organic compounds (VOCs) as part of the carcinogenic VOC regulation the agency is currently 
developing. For currently regulated contaminants such as chromium and the eight regulated 
carcinogenic VOCs, the EPA will review and revise the regulation(s), as appropriate, and any revision 
shall maintain or provide for greater protection ofthe health of persons in accordance with Section 
1412.b.9 of the Safe Drinking Water Act. For revisions, the EPA also uses the "meaningful opportunity" 
criterion to examine whether the contaminant is found at levels and frequency that would mean that a 
revised standard would provide a meaningful opportunity for health risk reduction for persons served by 
public water systems. 

2. How long does it normally take EPA to develop a thoughtful drinking water regulation, that is, 
from the time the draft IRIS Toxicological Review is started, through setting the maximum 
contaminant level goal and the development and publishing of the maximum contaminate level 
drinking water standard? 

RESPONSE: IRIS toxicological reviews and development of national primary drinking water 
standards are related actions which take place on separate timetables. The development of an IRIS 
Toxicological Review is a process that takes two years from initiation to completion for the majority of 
assessments. (see http://www.epa.gov/iris/process.htm for more information). For a simple assessment, 
it typically takes the agency 345 days to develop the draft document and then approximately another 
year for public comment, peer review, and revising the final assessment. However, for more complex 
assessments the process can take longer. 

For the development of a new National Primary Drinking Water Standard, Section 1412. b.l.E of the 
Safe Drinking Water Act allows up to four years and three months (two years to propose, a year and a 
half to promulgate and up to a nine month extension) from the time a formal determination is made that 
a standard is needed pursuant to Section 1412.b.l of the SDW A. For revisions to existing drinking 
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water standards, SDWA does not specify a time frame, but typically, we anticipate it will take between 
four and four and a half years. This time is used to perform the necessary analyses and consultations to 
propose revisions, obtain public comment, evaluate comments, revise analyses and promulgate the final 
rule. 

3. Moving with speed, what is the shortest time it would take EPA to develop a thoughtful, 
deliberate, National Primary Drinking Water Standard for any chemical? 

RESPONSE: We believe the three and a half year timeframe set out under Section 1412.b.l.E of the 
Safe Drinking Water Act (without the nine month extension at the option of the Administrator) 
represents a reasonable time to perform the necessary analyses and consultations to propose revisions 
and obtain public comment, evaluate comments, revise analyses and promulgate the final rule. The pace 
ofthe schedule will be impacted by the availability of the necessary science and the extent and 
substance of comments. In promulgating a national primary drinking water standard, the EPA must 
establish a maximum contaminant level goal, evaluate feasibility and affordability of removing the 
contaminant, and prepare a health risk reduction cost analysis. The EPA is required to consult with our 
Science Advisory Board, the National Drinking Water Advisory Council and the Department of Health 
and Human Services. We must also convene a Small Business Regulatory Enforcement Fairness Act 
Panel for rules thathave a significant impact on small systems. 

In situations of "an urgent threat to public health as determined by the Administrator after consultation 
with the Secretary of Health and Human Services," SDW A Section 1412.b.l.D allows that the 
Administrator may promulgate an interim national primary drinking water regulation for a contaminant 
without making an official regulatory determination and before completing all cost benefit analyses. 
These analyses must then be completed no later than three years after the date on which the interim 
regulation is promulgated. 

4. Since the 1996 SDWA amendments were passed how many decisions has EPA made regarding 
whether or not to regulate constituents in drinking water? In that regard, how many times has 
EPA decided not to regulate a chemical? 

RESPONSE: The agency has made 21 regulatory determinations since the 1996 amendments to the 
SDW A. The 1996 SDW A amendments define a process for decision making regarding currently 
unregulated contaminants. Steps include development of a Contaminant Candidate List (CCL) to 
identify priority contaminants for information collection, and then making regulatory determinations for 
at least five contaminants from the recent CCL every five years. The agency published final regulatory 
determinations not to regulate nine contaminants on the first Contaminant Candidate List (CCL) in July 
of2003. The agency published final regulatory determinations not to regulate 11 contaminants on the 
second CCL in July 2008. In February 2011, the agency published the final regulatory determination to 
regulate perchlorate, which is the first positive regulatory determination by the EPA. 

5. How many adjustments to existing drinking water regulations has EPA made through the 6 
year review process? Please provide a list of all decisions. 

RESPONSE: In July, 2003 the agency announced the review results for the agency's first Six-Year 
Review (Six-Year Review 1). The agency reviewed 69 National Primary Drinking Water Regulations 
(NPDWRs) that were established prior to 1997. These 69 NPDWRs include 68 chemical NPDWRs and 
the Total Coliform Rule (TCR). Based on the agency's review, as well as the public comments received 
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and other new information, a decision was made to revise the Total Coliform Rule (TCR). The agency 
determined that the 68 chemical NPDWRs remained appropriate at that time. 

In March 2010, the agency announced the review results for the agency's second Six-Year Review (Six
year Review 2). After performing a detailed review of 71 NPDWRs (promulgated prior to 2005), the 
agency believes that 67 NPDWRs remain appropriate (i.e., do not need to be revised at this time) and 
four NPDWRs are candidates for regulatory revision. These four NPDWRs include acrylamide, 
epichlorohydrin, tetrachloroethylene, and trichloroethylene. 

In addition, several regulations have been revised "off cycle" (not as Six-Year Review decisions to 
revise), such as the Total Coliform Rule (revised via the Airline Drinking Water Rule), Lead and Copper 
Rule, Arsenic Rule, Stage 1 Disinfectants and Disinfection Byproducts Rule, Surface Water Treatment 
Rule, beta particles and photon emitters, gross alpha particle activity, and Radium-226/228. 

6. On March 29,2010, EPA published its 6-year review of the drinking water regulation for total 
chromium and stated, "The Agency does not believe a revision to the NPDWR for total 
chromium is appropriate at this time." Since EPA based the total chromium drinking water 
standard, in large part, on a total hexavalent chromium level, what has changed? 

RESPONSE: The current drinking water standard of 0.1 mg/L for total chromium includes all forms 
of chromium. This standard was established in 1991 based on the best science available at that time and 
was based on a toxic health endpoint (skin dermatitis) of hexavalent chromium. 

The EPA reviewed the total chromium NPDWR as part of its second Six-Year Review in March 2010 
(75 FR 15499). The Six-Year Review conclusion stated that "The agency does not believe a revision to 
the NPDWR for total chromium is appropriate at this time [because] reassessment of the health risks 
associated with chromium exposure is being initiated and the agency does not believe it is appropriate to 
revise the NPDWR while that effort is in process." In September 2010, the EPA released a draft IRIS 
Toxicological Review for hexavalent chromium following oral exposure based on a review of the peer
reviewed published scientific literature. The external peer review panel met in May 2011, and the final 
peer review report was posted on the EPA's website on July 21, 2011. The EPA is reviewing the 
external peer review report and is evaluating the peer review and public comments and incorporating 
them into the assessment. 

When this human health assessment is finalized the EPA will carefully review the conclusions and 
consider all relevant information to determine if the current standard should be revised and/or a new 
standard should be promulgated. 

7. Since the current National Drinking Water Standard for total chromium is 100 parts per 
billion and EPA established this standard based upon a consideration of chromium 6, is our 
US drinking water supply safe? 

RESPONSE: 
The United States enjoys one of the safest supplies of public drinking water in the world. The EPA's 
current drinking water standard for total chromium of 1 00 ppb assumes that the sample is 100 percent 
hexavalent chromium, the more toxic form, and data reported to the EPA from the states shows that all 
water systems are in compliance with the current total chromium standard. This regulation was based 
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on the best available science at the time the standard was promulgated and so is as protective and 
precautionary as the science has allowed. 

However, the science about health effects from hexavalent chromium is evolving. The agency is in the 
process of developing a new health assessment for hexavalent chromium based on new science. Once 
the health assessment is finalized, the EPA will carefully review the conclusions and consider all 
relevant information to determine if a new standard needs to be set in order to continue to ensure the 
safety of public water supplies. 

8. How much chromium 6 did you assume in the 100 parts per billion? 

RESPONSE: The EPA's regulation for total chromium assumes that all chromium in drinking water is 
hexavalent chromium. 

9. Are there any US drinking water systems that are unsafe because of chromium 6 levels? 

RESPONSE: Data reported to the EPA from states shows that all water systems are in compliance 
with the current total chromium standard. 

10. In 2009, EPA indicated that it would publish its draft IRIS Toxicological Review for 
hexavalent chromium in 2012. I understand that in 2009, the Agency scientists were aware of 
mode of action research that would extend the research performed at high chromium 6 doses 
by the National Toxicology Program and use more environmentally-relevant doses as well. 
Since this research will be available in 2011 and will provide the data specified in EPA 
guidance documents, as EPA prefers, for the evaluation of chemicals for regulations, 
including mode of action, pharmacokinetics, genomics, and tissue specific concentrations at 
drinking water doses, why did EPA move up the release of the draft IRIS Toxicological 
Review to 2010? 

RESPONSE: The EPA initiated a reassessment of the health effects of hexavalent chromium in the 
fall of2008 in response to the release of the National Toxicology Program (NTP) study that 
demonstrated clear evidence of the carcinogenicity of ingested hexavalent chromium in laboratory 
animals exposed at doses above five ppm. At that time, the projected completion date was the fourth 
quarter, FY 2012. In May 2009, the EPA implemented a revised IRIS assessment development process, 
which accelerated the pace of completing assessments, including the assessment of hexavalent 
chromium. Based on the new process and agency needs, a revised schedule was generated in September 
2009, with a projected completion date of fourth quarter, FY 2010. When the EPA was informed that 
an industry-sponsored hexavalent chromium research program was under development, the IRIS 
Toxicological Review had already been drafted and was undergoing Step 2 (agency review) of the IRIS 
process. 

11. While I appreciate EPA's sensitivity to the importance of acting deliberately and in a timely 
manner to address chromium 6 in drinking water, I understand that in the expedited 
timeline, EPA plans to release its final IRIS Toxicological Review in the second quarter of 
2011 before it considers the mode of action study results. Shouldn't EPA consider the results 
from this important study in their risk assessment rather than rush to finalizing its 
assessment as critical information becomes available? 
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RESPONSE: The EPA is committed to ensuring that all of its IRIS human health assessments are 
based on the most current and best available independently peer-reviewed published scientific 
information. Because the scientific information available on ariy chemical continues to evolve over 
time, EPA cannot always postpone assessments to wait for ongoing research to be published especially 
when there is already a good database available. The draft IRIS Toxicological Review for hexavalent 
chromium, released in September 2010, is an assessment of the health effects of hexavalent chromium 
following oral exposure based on a review of the peer-reviewed published scientific literature. The 
external peer review panel met in May 2011, and the final peer review report was posted on EPA's 
website on July 21, 2011. EPA is reviewing the external peer review report and is evaluating the peer 
review and public comments and incorporating them into the assessment. 

12. Getting the science right the first time is a high priority for our regulatory decision making 
process. Hexavalent chromium in water at concentrations of more than 1 part per million 
(1,000 ppb) makes water turn yellow. Additionally, it is my understanding that the National 
Toxicology Program's Study used concentrations of 5,000 ppb (low dose) to 18,000 ppb (high 
dose) in their rodent study. In fact, the chromium 6levels in the drinking water of the NTP 
study was so concentrated that many animals had noticeably reduced intake of water. 

a. As described in the EPA cancer guidelines, extrapolating results in animal studies should 
ideally be based upon an understanding of the mode(s) of action underlying the 
development of tumors in an animal study. If additional studies providing more 
information relative to mode of action were available soon, shouldn't EPA consider such 
information in its risk assessment'? 

RESPONSE: The EPA is committed to ensuring that all of its IRIS human health assessments are 
based on the most current and best available independently peer-reviewed published scientific 
information. Because the scientific information available on any chemical continues to evolve over 
time, the EPA cannot always postpone assessments to wait for ongoing research to be published 
especially when there is already a good database available. The draft IRIS Toxicological Review for 
hexavalent chromium, released in September 2010, is an assessment ofthe health effects of hexavalent 
chromium following oral exposure based on a review of the peer-reviewed published scientific 
literature. The external peer review panel met in May 2011, and the final peer review report was posted 
on the EPA's website on July 21, 2011. The EPA is reviewing the external peer review report and is 
evaluating the peer review and public comments and incorporating them into the assessment. 

b. Since EPA's own guidelines [cancer risk guidelines, mode of action guidelines, and 
pharmacokinetic guidelines] indicate a preference for data at doses closer to human 
exposures, wouldn't EPA's IRIS Toxicological Review be improved if it included 
information on low-dose exposures to better extrapolate results from laboratory animals to 
human exposures? 

RESPONSE: Yes. The EPA does generally have a preference for data at doses close to human 
exposure levels. 

c. While I know that EPA scientists are aware of ongoing mode of action research at drinking 
water levels, are you aware that research on low-dose exposures and mode of action is 
underway? 
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RESPONSE: The EPA is aware ofthe following mode of action and pharmacokinetic research that is 
currently being conducted on hexavalent chromium (the list was provided by the American Chemistry 
Council); however, we are not aware of any ongoing research that would be similar to the chronic NTP 
study but at lower levels of exposure to hexavalent chromium. 

• Research on mouse genomics (manuscript to be submitted to journal for consideration in mid
August 2011) 

• Research on ex vivo gastric fluid reduction (manuscript to be submitted to journal for 
consideration in mid-October 2011) 

• Rodent physiologically based pharmacokinetic modeling (manuscript to be submitted to journal 
for consideration in late October 2011) 

• Human physiologically based pharmacokinetic modeling (manuscript to be submitted to journal 
for consideration in late November 20II ). 

• Research on rate pathology and biochemistry and mouse comparison (manuscript to be submitted 
to journal for consideration in mid-August 20 II). 

• Research on rat genomics and mouse comparison (manuscript to be submitted to journal for 
consideration in late September 2011) 

• Research on in vitro toxicity studies (manuscript to be submitted to journal for consideration in 
mid-October 2011) 

• Research on in vivo target tissue genetic toxicity and mutation (manuscript to be submitted to 
journal for consideration in mid-November 2011) 

• Mode of action based on study results (manu~cript to be submitted to journal for consideration in 
mid-November 2011) 

• Risk assessment based on study results (manuscript to be submitted to journal for consideration 
in late November 2011) 

The EPA is also aware of the following two papers that were recently published in the peer-reviewed 
literature: 

Thompson, C.M., L.C. Haws, M.A. Harris, N.M. Gatto, and D.M. Proctor. 2011. Application of the U.S. 
EPA Mode of Action Framework for Purposes of Guiding Future Research: A Case Study Involving the 
Oral Carcinogenicity of Hexavalent Chromium. Toxicol. Sci. (2011) 119(1): 20-40 first published online 
October 14,2010 doi:10.1093/toxsci/kfq320 
Toxicol Sci. 20Il Jun 28. http://toxsci.oxfordjournals.org/contentlearly/2011106/28/toxsci.kfr164.long 

Thompson, C.M., D.M. Proctor, L.C. Haws, Hebert, S.D. Grimes, H.G. Shertzer, A.K Kopec, J.G. 
Hixon, T.R. Zacharewski, and M.A. Harris. 2011. Investigation of the Mode of Action Underlying the 
Tumorigenic Response Induced in B6C3F1 Mice Exposed Orally to Hexavalent Chromium. Toxicol 
Sci. 2011 June 28. Kfr164 first published online June 28, 2011 doi: 10.1 093/toxsci/kfr 164 
http:/ /toxsci.oxfordj oumals.org/content/early/20 11 /06/28/toxsci .kfr 164.full.pdf+html 

13. Why isn't EPA using a formal Science Advisory Board process for hexavalent chromium, 
including a formal meeting of the SAB with public comment opportunity that is more 
appropriate for the peer review of a highly influential risk assessment? 

RESPONSE: The IRIS Program utilizes several peer review options in achieving its goal of rigorous, 
independent external peer review of its health assessments, including the National Academy of Sciences 
(NAS), the EPA's Science Advisory Board (SAB), and independent expert peer reviews. All peer 
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reviews include identical steps in that they include a written public comment period, public meetings of 
the peer review panel with an opportunity for verbal public comment, and an opportunity for panelists to 
review public comments prior to the public meeting. The choice of peer review mechanism is made on a 
case-by-case basis and can be influenced by a number of factors. In the case of hexavalent chromium, 
the EPA determined that an independent, expert external peer review was an appropriate option. 

14. Recent information reported by the California Cancer Registry from the area around the 
Hinkley, CA site, showed no increased incidence rate of cancer in the population. In fact, rates 
were slightly lower than the expected rates for all cancers. Given the reported findings and the 
EWG report that showed potentially broad detection of hexavalent chromium in drinking 
water supplies and the assumptions EPA has made in its draft IRIS Toxicological Review, are 
you surprised that there is not an increased rate of GI tumors in the US population? 

RESPONSE: The contribution of hexavalent chromium in drinking water to individual and population
level cancer risk requires a comprehensive analysis that considers information on variation in chromium 
exposure over time and variation in other risk factors for specific types of Gl cancers. The California 
Cancer Registry data from the Hinkley, CA site unfortunately are not robust enough to allow the EPA to 
make any inferences regarding changes in GI-related cancers in the U.S. population associated with 
changes in chromium levels in drinking water. 

15. How is chromium affected by the treatment technologies used by systems? 

RESPONSE: Hexavalent chromium, the toxic form of chromium, is not removed by most 
technologies commonly in-place at water systems (e.g., coagulation filtration, lime softening, primary 
disinfection, and corrosion control). A water system needs to have a different technology that can 
effectively remove hexavalent chromium. The first process option is an ion exchange process, which has 
a resin that chemically attaches hexavalent chromium when contaminated water comes into contact with 
it. The ion exchange process is a proven technology and is much more cost effective than reverse 
osmosis, which is a second process option. The reverse osmosis process uses a membrane that removes 
small particles like chromium effectively. A third process that can remove hexavalent chromium is 
reduction-coagulation filtration. Reduction-coagulation filtration differs from the commonly used 
coagulation filtration because it includes a step to chemically convert hexavalent chromium to 
chromium-3 before filtration. 

If chromium is occurring as chromium-3 in source waters, instead of as hexavalent chromium, then 
some technologies that are commonly used today (e.g., coagulation filtration or lime softening) can 
effectively remove the chromium-3. If, however, both chromium-3 and hexavalent chromium are 
present and no treatment technology is currently in-place, then water systems will need to add either an 
ion exchange, or membrane, or reduction-coagulation filtration technology to remove them. 

16. EPA recently provided technical guidance to the water utilities to monitor for chromium 6. 
Among the materials was a modified test method. 

a. Are there a sufficient number of analytical laboratories across the US able to reliably 
detect hexavalent chromium at trace levels- the very low parts per trillion? 

RESPONSE: The EPA believes there are a sufficient number of analytical laboratories, though 
sufficient lab capacity is dependent upon the number of water systems that ultimately decide to 
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voluntarily conduct the monitoring and how soon they wish to have it compi~ted. Through recent 
discussions with some of the largest commercial drinking water laboratories, the EPA has learned that 
each ofthese laboratories has surplus capacity. The EPA also believes that many labs are responding to 
market demand by beginning to offer this analysis. 

b. What type of quality assurance program is EPA planning to implement to ~~~~ure that 
laboratories are reliably able to measure hexavalent chroniili~:·~ levels.b@tween 20 parts 
per trillion (0.02 ppb} and the EPA detection level of one ppb in drinking water? 

RESPONSE: The monitoring guidance identifies modified EPA Method 218.6 as the suggested 
analytical procedure. Within this analytical method there are strict quality control requirements, detailed 
in Section 9 of the method. Any laboratory supporting the analysis should meet those quality control 
requirements to report valid data. 

17. Utilities have raised concerns with my office about EPA's decisions regarding the technical 
assistance to monitor for chromium 6, including the lack of fully validated analytical method, 
inability for the agency to collect and use the data generated and lack of explanation of how to 
communicate the health effects to the public. Please explain EPA's decision making regarding 
the technical assistance and how EPA is responding to the concerns raised by utilities. 

RESPONSE: The EPA is working with state and local officials to better determine how widespread 
and prevalent chromium-6 is in public drinking water systems. The agency evaluated the available peer 
reviewed analytical methods, consulted with state drinking water administrators and issued guidance to 
water systems on how to test for and sample drinking water specifically for hexavalent chromium. This 
guidance provided recommendations on the location and frequency of sampling as well as the 
recommended analytical method for sampling. The EPA continues to work with state and local drinking 
water officials to develop F AQs to address technical aspects of sampling and the analytical method as 
well as recommended responses to consumer's questions about hexavalent chromium in drinking water 
Information and guidance regarding hexavalent chromium can be found on the EPA's web site at: 

http://water.epa.gov/drink/info/chromium/index.cfm 

18. Is EPA considering using the UCMR process for testing for hexavalent chromium? 

RESPONSE: ·The UCMR3 was proposed on March 3, 2011. The EPA is requesting public comment 
on including hexavalent chromium within the UCMR monitoring program. The following text was 
published as part of the preamble: 

The EPA has not included hexavalent chromium in the proposed list of chemicals for UCMR 3 
monitoring; however, the EPA is aware of potential concerns about hexavalent chromium occurrence in 
public water supplies. The EPA thus requests comment on whether the agency should include 
hexavalent chromium as one ofthe 30 contaminants for UCMR 3 Assessment Monitoring. The EPA has 
recently issued voluntary guidance to water systems on monitoring for hexavalent chromium; including 
recommendations regarding the use of a modified version of EPA Method 218.6 for the analysis of 
samples and a recommended reporting level of 0.06 ug/L (see 
http://water.epa.gov/drink/info/chromiurnlguidance.cfm). If the EPA were to include hexavalent 
chromium in UCMR 3, the agency would incorporate it into Assessment Monitoring. Under this 
approach, the EPA would make hexavalent chromium monitoring mandatory for all large water systems 
and a subset of small systems; see also Section III.F.2 for further discussion ofthe Assessment 
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Monitoring approach. The EPA requests comments on what contaminant(s) should be removed from the 
list of 30 UCMR 3 contaminants if hexavalent chromium were added, as well as comments regarding 
the recommended and alternative analytical method(s) and the appropriate reporting level. The EPA also 
requests comments on whether total chromium should also be measured concurrent with hexavalent 
chromium. Side-by-side measurements may provide valuable information on relative occurrence and the 
utility of total chromium monitoring as a surrogate for hexavalent chromium. 

19. At the hearing, you and Linda Birnbaum had different assessments of the ability for 
perchlorate to be naturally occurring. Is Perchlorate naturally occurring or is it strictly a man 
made chemical? 

RESPONSE: I would like to correct my statement for the record. As I clarified in response to a 
question later in the hearing, perchlorate is both a naturally occurring and man-made chemical. 
Perchlorate is used to produce rocket fuel, fireworks, flares, and explosives. It can also be present as an 
impurity in disinfectant (bleach) solutions or occur through application of some organic fertilizers. In 
addition to these anthropogenic sources, perchlorate can occur naturally in certain types of soil deposits 
and research has also indicated that perchlorate may form from some natural atmospheric processes. 

The following links to the EPA's press release and fact sheet on perchlorate clarify that perchlorate is 
both naturally occurring and man-made: 
http:/ /yosemite.epa.gov/opa/admpress.nsf/1 e5ab 1124055f3b28525781 ID042ed40/6348845793f4cc5d852 
5782b004d81ae!OpenDocument 
http:/ /water .epa. gov I drink/contaminants/unregulated/upload/Fact Sheet PerchlorateDetermination.pdf 

20. At the hearing, you said that between 5 and 17 million people are exposed to perchlorate. How 
many of those people live in states with existing drinking water regulations for perchlorate? 

RESPONSE: The range of 5 to 17 million people exposed to perchlorate in drinking water is based on 
analysis of occurrence data from the first Unregulated Contaminant Monitoring Rule (UCMR 1 ). The 
high end of the range, 17 million, is the total population served by systems with any detection of 
perchlorate above the Method Reporting Limit (MRL) of 4 ppb. The low end, five million, is adjusted 
to represent only the population estimated to be served by an individual sampling point that had a 
detection. That is, if a system only had a detection in one part of its distribution system, the estimate of 
five million people only includes the estimated population served by that portion of the system. 
California and Massachusetts are currently the only two states that regulate perchlorate in drinking 
water. Based on UCMR data, the population in these states served by systems that had any detection of 
perchlorate above 4 ppb is nine million people. California has a MCL of 6 ppb and Massachusetts has a 
drinking water standard of2 ppb. In summary, a little more than half of the 5 to 17 million who may be 
exposed to perchlorate in drinking water live in the two states with perchlorate standards. 

a. How many are exposed at levels above 10 ppb? 
RESPONSE: Nationally, there were from 1.4 million to 1.7 million people exposed to perchlorate in 
drinking water at levels above 10 ppb, based on data collected under the UCMR 1. 

b. How many are exposed at levels between 10 ppb and 6 ppb? 
RESPONSE: Nationally, there were from 2.1 million to 6.7 million people exposed to perchlorate in 
drinking water at levels between 10 and 6 ppb, based on data collected under the UCMR 1. 
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c. How many are exposed at levels between 6 ppb and 2ppb 

RESPONSE: There were from 3.4 million to 8.2 million people nationally exposed to perchlorate in 
drinking water at levels between 6 and 4 ppb. Note that the minimum reporting level (MRL) for 
perchlorate under UCMR 1 was 4 ppb so the agency's dataset does not reflect exposures below 4 ppb. 
These population estimates of those being exposed to perchlorate were approximated using Public Water 
Systems (PWSs) with detections greater than or equal to 4 ppb and would likely be greater if the UCMR 
1 MRL had been lower than 4 ppb. 

21. What cost of compliance data has EPA collected from the States that already regulate 
perchlorate? 

RESPONSE: California and Massachusetts are the only two states that have already regulated 
perchlorate in drinking water, with Maximum Contaminant Levels (MCLs) of 6 ppb and 2 ppb, 
respectively. California estimated in its 2004 proposed rule that the average annual cost increase would 
be only about $18 per customer for those served by larger water systems (roughly a half a million 
customers). However, for about 1700 affected people served by small systems, the annual cost increase 
per service connection would range from $300 to $1580 with an average of $540. The following table 
(available at: http://www.cdph.ca.gov/services/DPOPP/regs/Pages/R-16-04-
PerchlorateinDrinkingWater.aspx) provides a summary of estimated total annual costs and benefits for a 
proposed MCL (6 ppb) by system size. 

System Ongoing monitoring for sources Sources in Violation Average 
size ND and < MCLof 6 ppb Total 

Cost per Total 
Annualized Quarterly for Total Annualized Source and Annual 

System Population 
Routine detections Treatment & O&M Trtd Wtr Costs for 

with Avoiding 
::,.MCL costs Monitoring Systems> 

Treated Exposure 
MCL 

Sources 

#sources $1000 #sources $1000 #sources $1000 $1000 $1000 $1000 # 
Small 6493 216 118 41.5 12 250 16.9 267 23.5 1,700 
Lar2e 5153 176 93 32.7 85 23,800 119.9 23,920 698.5 514,300 
Totals 11,646 392 211 74.2 97 24,050 136.8 24,187 ----- 515,100 

22. How many systems have been granted variances by the states that already regulate 
perchlorate? 

RESPONSE: No systems have been granted variances in either California or Massachusetts, the only 
two states that already regulate perchlorate in drinking water. 

23. What new scientific information did you receive between Apri12010 and September 2010 that 
lead you to change the Agency's position on the potential for health risk reduction for 
perchlorate through development of a MCL? 

RESPONSE: In neither April2010 nor September 2010 did the agency make any determination on the 
regulatory opportunity for health risk reduction through a national primary drinking water regulation for 
perchlorate. The determination process was ongoing at those times and all available information was 
under consideration. In October 2008, the EPA published a preliminary regulatory determination not to 
regulate perchlorate in drinking water (73 FR 60262). In this preliminary determination, the EPA had 
derived a single health reference level (HRL) of 15 J.lg/L based upon the reference dose (RID), an 
estimate of perchlorate exposure from food for pregnant women, traditional adult body weight (70 kg) 
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and drinking water consumption (2 L/day) values. This single HRL was derived to reflect exposure to a 
pregnant woman and her fetus, which the National Research Council (NRC) identified as "the most 
sensitive population.'' 

In August 2009, the EPA published the Perchlorate Supplemental Request for Comments (74 FR 41883) 
requesting comment on additional approaches to analyzing data related to the EPA's perchlorate 
regulatory determination. These additional comments were sought in an effort to ensure consideration of 
all potential options for evaluating whether there is a meaningful opportunity for human health risk 
reduction of perchlorate through a National Primary Drinking Water Regulation (NPDWR). Since the 
NRC identified infants and developing children as additional sensitive life stages, the EPA derived 
potential alternative HRLs for 14 life stages (age groups) using the RID and life stage specific exposure 
information. These HRLs range from from! ~giL to 47 ~giL and are the concentrations of perchlorate 
in drinking water that may result in total perchlorate exposures (from food and water) greater than the 
RID for individuals at each life stage. 

For the purposes of the EPA's recently published determination to regulate perchlorate (76 FR 7762), 
the EPA considered these potential alternative HRLs to be levels of public health concern for purposes 
of the determination. The EPA made this determination by comparing these values to the best available 
data on the occurrence of perchlorate in public water systems. Given the range of potential alternative 
HRLs, the EPA reversed its October 2008 preliminary determination not to regulate perchlorate in 
drinking water. The EPA carefully reviewed and considered input from almost 39,000 public comments 
on the May 2007, October 2008, and August 2009 notices, in making its determination to regulate 
perchlorate in drinking water. The response to comment document can be found at: 
http://www.regulations.gov/#!documentDetail;D=EP A-HQ-OW -2009-0297-0681. 

24. Please provide the committee with a full list of scientific reports that the Agency has relied on 
to make the decision that a perchlorate MCL will present a meaningful opportunity for health 
risk reductions for persons served by public water systems. 

RESPONSE: The scientific reports and public comments on which the EPA based its regulatory 
determination are available in the docket for the action. These materials can be accessed through the 
www.regulations.gov under Docket ID numbers EPA-HQ-OW-2008-0692 and EPA-HQ-OW-2009-
0297. All documents in these dockets are listed on the http://www.regulations.gov Web site. Although 
listed in the index, some information is not publicly available, e.g., Confidential Business Information or 
other information whose disclosure is restricted by statute. Certain other material, such as copyrighted 
material, is not placed on the Internet, but will be publicly available in hard copy form. 

25. You stated in your testimony that perchlorate may disrupt the normal growth and 
development of children in the womb. Do you have studies that show perchlorate is having this 
effect and if so, will you provide them? 

RESPONSE: 

We are not aware of any studies to date that positively show perchlorate directly disrupts specific 
parameters of normal physical growth and development (such as neonatal birth weight, length, and head 
circumference) of children in the womb. 
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However, studies show that perchlorate can interfere with the normal functioning of the thyroid gland by 
inhibiting the transport of iodide to the thyroid, resulting in a deficiency of iodide in the thyroid (NRC, 
2005). The EPA's determination to regulate perchlorate is based on this health effect of iodide uptake 
inhibition to the thyroid. The transfer of iodide from the blood into the thyroid is an essential step in the 
synthesis of thyroid hormones, which play an important role in the regulation of metabolic processes 
throughout the body and are also critical to developing fetuses and infants, especially with respect to 
brain development (NRC, 2005). Because the developing fetus depends on an adequate supply of 
maternal thyroid hormone for its central nervous system development during the first and second 
trimester of pregnancy, iodide uptake inhibition from perchlorate exposure has been identified as a 
concern in connection with increasing risk of neurodevelopmental impairment in fetuses of hypothyroid 
mothers (NRC, 2005). Poor iodide uptake and subsequent impairment of the thyroid function in 
pregnant and lactating women have been linked to delayed development and decreased learning 
capability in their infants and children (NRC, 2005). Additionally, deficiency during childhood reduces 
child growth and cognitive motor function (Zimmerman, 2009). 

26. The 2005 National Research Council Study on "Health Implications of Perchlorate Ingestion" 
disagreed with EPA's assessment that a transient change in serum thyroid hormone 
concentration was an adverse health effect. What is the adverse health effect that a perchlorate 
has on human health? 

RESPONSE: The biochemical effect that perchlorate exposure has on human health results from a 
biochemical precursor event, specifically iodide uptake inhibition in the thyroid gland. This precursor 
effect precedes, and results in, the changes in serum thyroid hormone secretion that occurs at sufficiently 
high doses of perchlorate exposure. Over sufficient time, reduced production and release into the 
circulation of critical thyroid hormones can result in hypothyroidism and subsequent hypothyroidism
induced adverse health effects, including reduction in organ system metabolism (in individuals of any 
age) and abnormal fetal and child growth and development11

• The magnitude of this precursor effect 
may change based upon exposure to other chemical goitrogens that compete for the same sodium-iodide 
symporter as does perchlorate, such as nitrates and thiocyanates. 

27. You stated during the hearing that changes in thyroid production while a baby is forming can 
have impacts, on their development. Are there any studies showing perchlorate at levels below 
0.007mglkglday, roughly the equivalent of 245 ppb in drinking water, cause changes in 
thyroid-related hormone production and if so, will you provide those? 

RESPONSE: 
Studies are usually designed to show associations between perchlorate levels and thyroid hormones; it is 
difficult to demonstrate causality. The Steinmaus et al. (20 1 0) study is based upon an ecologic study 
design, which is among the weakest types of observational epidemiologic study designs. Thus, although 
it can identify an association between perchlorate levels in drinking water supplies and elevated TSH 
values in individuals who may have been exposed to those supplies, it cannot be considered alone to 
provide evidence of causality. The authors acknowledge the limitations of the study design and its 
statistical power, as well as the fact that the TSH values are a biomarker of an effect but do not signify 
an impact on health and/or development. 

11 Miller, MD; KM Crofton; DC Rice; RT Zoeller. Thyroid-disrupting chemicals: interpreting upstream biomarkers of adverse 

outcomes. Environ Health Perspect. 2009 Jul;ll7{7):1033-41. Epub 2009 Feb 12. 
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Steinmaus et al. (20 1 0) examined the relationship between maternal drinking water perchlorate exposure 
during pregnancy to 24-hour or post 24-hour thyroid stimulating hormone (TSH) levels in newborns. 
They found a statistically significant increased adjusted prevalence odds ratio for high TSH serum 
concentrations (99.5 and 95 percentile) for the TSH sample collection age of24 hours or less period. For 
the upper 99.5th percentile (251-lU/mL TSH, the primary congenital hypothyroidism screening level), in 
TSH samples collected from newborn infants within 24 hours of their birth, the prevalence odds ratio for 
an infant having a TSH level value equal to or greater than 25 11U/mL was 1.53 (95% CI: 1.24 to 1.89) 
(P < 0.0001) (N=102), comparing pregnant women from perchlorate exposed (>51-lg/L) and unexposed 
(~51-lg/L) communities. For the upper 95th percentile (151-lU/mL TSH), in TSH samples collected from 
newborn infants within 24 hours of their birth, the prevalence odds ratio for having a TSH level value 
equal to or greater than 15 11U/mL was 1.23 (95% CI: 1.16 to 1.31) (P < 0.001) (N=1217). For hormone 
measurements taken after 24-hours, the odds ratio was not significant at the 99.9 percentile but was 
significant at the 95th percentile. In their analysis, mothers from communities with perchlorate 
concentrations greater than 5 11g/L (5ppb) were considered exposed and those with perchlorate levels< 5 
11g/L (5 ppb) or without perchlorate measurements were considered unexposed. 
Reference: Steinmaus C, Miller M, Smith A. ~010. Perchlorate in drinking water during pregnancy 
and neonatal thyroid hormone levels in California. Journal of Occupational Environmental Medicine 
52: (12) 1217-1224. 

28. How is perchlorate affected by the treatment technologies used by systems? 
RESPONSE: Most technologies commonly in place at water systems (e.g., conventional filtration, 
primary disinfection, and corrosion control and iron and manganese removal) are not effective in 
removing perchlorate. A water system needs to have strong base ion exchange resin or 
nitrate/perchlorate selective resin or reverse osmosis technologies in-place to effectively remove 
perchlorate. Furthermore, it is necessary for systems using strong base ion exchange to optimize 
conditions to target perchlorate for its effective removal. 

29. Currently, EPA is involved in a study ofthe relationship between hydraulic fracturing and 
drinking water. EPA's draft study plan will be before the Science Advisory Board in a few 
weeks for peer-review. What suggestions and changes can be made to the study design at this 
point? How will EPA proceed after the SAB completes its review? 

RESPONSE: The Science Advisory Board (SAB) met March 7-8, 2011 to begin their review of the 
EPA's draft plan to study the potential impacts of hydraulic fracturing on drinking water resources. 
They met again on May 19, May 26 and July 5, 2011. At each meeting, they received comments from 
stakeholders and considered them as part of their deliberations. SAB is expected to provide their 
findings and recommendations to the EPA in a final report in about four to six weeks. The EPA will 
consider their recommendations as we revise the draft study plan. The Administrator of the EPA will 
provide a letter to SAB containing the EPA's response to SAB's recommendations. The EPA will 
conduct research as described by the study plan. 

30. In September 2010, EPA voluntarily requested large volumes of information on hydraulic 
fracturing from nine service companies. What is the status of this information request? 

RESPONSE: The EPA is evaluating the information provided by the respondents. 

31. Prior to the hearing, you announced your decision to move forward and develop one 
regulation for Volatile Organic Compounds {VOCs) as a group under your new drinking 
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water strategy. How will EPA ensure that each chemical meets the requirements for regulation 
under the Safe Drinking Water Act? 

RESPONSE: The Safe Drinking Water Act (SDWA) requires maximum contaminant levels (MCLs) 
be set as close to the maximum contaminant level goal (MCLG) as feasible. Regulated carcinogenic 
VOCs have MCLGs of zero. As part of the SOW A requirements, the EPA would revise the individual 
MCLs for regulated VOCs based upon analytical or treatment feasibility, benefit-cost considerations, 
and the SDWA requirement to at least maintain or improve public health protection with any revision. 
Before developing a national primary drinking water regulation for unregulated VOCs, SDW A requires 
that the EPA determine whether: I) the contaminant may have an adverse effect on the health of 
persons; 2) the contaminant is known to occur or there is a substantial likelihood the contaminant will 
occur in public water systems with a frequency and at levels of public health concern; and 3) regulation 
of the contaminant presents a meaningful opportunity for health risk reductions for persons served by 
public water systems. If a positive determination is made, the EPA will develop MCLGs, and determine 
the feasibility. 

32. Which VOCs are EPA planning to include in this proposed regulation? 

RESPONSE: The agency is considering up to I6 compounds as part of the group regulation; eight 
currently regulated compounds (benzene; carbon tetrachloride; 1 ,2-dichloroethane; I ,2-dichloropropane; 
dichloromethane; tetrachloroethylene; trichloroethylene; vinyl chloride) and eight unregulated 
compounds (aniline; benzyl chloride; I ,3-butadiene; I, I-dichloroethane; nitrobenzene; oxirane methyl; 
I ,2,3-trichloropropane and urethane). 

33. Does EPA have occurrence and health effects data for each of these VOCs? If not, how is EPA 
planning to obtain data? 

RESPONSE: The EPA has occurrence and health data for the regulated VOCs and is continuing to 
collect and evaluate occurrence and health effects data for the unregulated contaminants. The EPA will 
work with states, water systems and other federal agencies to obtain information that can inform the 
agency's evaluation of these contaminants in accordance with the Safe Drinking Water Act. 

34. When does EPA plan to involve the Science Advisory Board in the development of this 
approach to regulating VOCs as a group? 

RESPONSE: The Science Advisory Board will be involved during the rule making process before the 
group VOC regulation is proposed. 

35. I believe the most important prong of the drinking water strategy you announced in March 
2010 is the second point, to foster development of new drinking water technologies to address 
health risks posed by a broad array of contaminants. Please give me an update of what you 
have done in this area and how you are moving forward. 

RESPONSE: The Water Technology Innovation Cluster (WTIC), which Administrator Jackson 
announced in January 2011, helps address this second principle of the drinking water strategy. The 
WTIC will bring new technologies to market by working with strategic partners, including the business 
and investment sectors, governments and universities to assess and promote the most viable technology 
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research developments. The strategic partnerships within the WTIC can further accelerate the research, 
development, evaluation, and commercialization of these new and more sustainable water technologies. 
There are new funding opportunities coordinated with this effort to address the challenges faced by 
small drinking water systems through research grants to institutions of higher education, not-for profit 
organizations and state and local governmental units as well as through contracts to small businesses. 
This includes approximately $8 million through the Science to Achieve Results (STAR) program for 
grants to eligible organizations to identify, develop and demonstrate novel and innovative treatment 
technologies and approaches for public drinking water systems. An approximate $3 million has been 
directed toward grants for innovative technologies to benefit small drinking water systems. Additionally, 
an approximate $5 million will be issued later this year for a National Center for Innovative Water 
Treatment Technology. The center will seek innovative technologies to treat priority groups of 
contaminants in drinking water and will facilitate the development and demonstration of these 
technologies. Additionally, there will be approximately $1.5 million in contracts made available 
through the Small Business Innovation Research (SBIR) program to support innovative water treatment 
technologies being developed by the private sector. Over 90 proposals were received from small 
businesses in response to this funding opportunity. 

36. As you know, many of our water utilities are the number one users of electricity for the power 
companies that serve them. New treatment technologies are often very energy intensive. What 
is EPA doing to ensure that there are both cost effective and energy efficient treatment 
technologies available to treatment plants? 

RESPONSE: The EPA is commited to bringing innovation to market that is sustainable with regards 
to energy and water usage, economic considerations and treatment effectiveness. To this end, a 
sustainability-based protocol is under development to evaluate the techncial effectiveness and cost 
effectiveness of new and innovative drinking water treatment technologies. In collaboration with the 
WTIC, the protocol will evaluate energy metrics along with other factors of interest to water utilities 
such as treatment effectiveness, capital costs, operational requirements, residual disposal, and potential 
distribution system impacts. Ultimately, this will be used by communities to identify the most 
appropriate technology for their circumstances. Given the importance of energy issues to the water 
industry, it is expected that the energy component will be of prime importance 

Additionally, the EPA is taking action to support sustainable infrastructure and promote implementation 
at water utilities of energy conservations measures, energy performance benchmarking programs, and 
use of energy audits and tracking systems at water and wastewater treatment facilities. Recent and 
ongoing actions include websites, fact sheets and webinars as well as tools such as energy efficiency 
criteria for inclusion in sanitary surveys and an energy baseline assessment/audit tool. 

37. Does EPA consider the cost to power treatment technologies or the potential carbon footprint 
when assessing the affordability of a treatment system? 

RESPONSE: Yes, the EPA considers the direct cost to power the drinking water treatment 
technologies including the cost of heating, air conditioning, ventilating and lighting buildings that water 
systems need to house the process equipment and chemical storage. The EPA includes these costs in its 
compliance costs estimates, which the EPA uses for determining the affordability of a treatment system. 
The EPA does not specifically assess the carbon footprint of these treatment systems. 
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38. When the Office of Pesticide Programs registers a pesticide do they consider environmental 
fate of the pesticide, including water fate? 

RESPONSE: Yes. Under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), the 
EPA's Office of Pesticide Programs requires applicants seeking to register a new pesticide to provide 
extensive data on the environmental fate of the pesticide. Among other types of required studies, the 
EPA requires laboratory studies ofhydrolosis, photodegradation in water, and degradation in water 
under aerobic and anaerobic conditions. In general terms, these studies measure how long a pesticide 
will remain stable in water under different conditions and identify any degradation products formed. In 
addition, the EPA can require a field study of aquatic dissipation if data indicate the potential for aquatic 
exposure, for example because the pesticide is mobile, persistent, or bioaccumulative or if the pesticide 
is intended for application to water. The EPA uses data from these and other studies, along with 
information on where and how the pesticide will be used, to develop estimates of potential exposures in 
different environmental compartments, including water bodies. 

39. At the hearing, in response to a question from Senator Barrasso, you implied that the 
consumption of drinking water containing certain contaminants can lead to autism in children. 
You said, "Our science may be good, but I don't know how you price the ability to try to 
forestall a child who may not get autism if they are not exposed to contaminated water." This 
statement has caused a great deal of concern among public water utilities. Please explain what 
you based this statement on and provide the committee with any data that EPA bas that 
demonstrates a connection between drinking water contamination and autism. 

RESPONSE: Over the past decade, we have seen the reported prevalence of such developmental 
disorders rise. The science is not evolved enough to explain the cause of the increase. While some 
recent studies suggest a possible association between environmental exposures and autism, data are 
limited and we do not yet know the extent to which environmental contaminants may contribute to 
autism, if at all. The EPA will base our actions on the latest science to ensure that we are on the 
forefront of protecting Americans from threats, when they do exist. 

29 



Senator John Boozman 

1. My understanding is that EPA's assessment of the human health risks posed by exposure to 
hexavalent chromium may be driven by a failure to identify research projects that could 
help address data gaps in the database of existing research. Please address EPA's plans to 
consider data produced by soon to be completed studies that are designed to determine the 
mode of action and related health effects in laboratory animals to environmentally relevant 
dosages of hexavalent chromium in drinking water. 

RESPONSE: The EPA is committed to ensuring that all of its IRIS human health assessments are 
based on the most current and best available independently peer~reviewed published scientific 
information. Because the scientific information available on any chemical continues to evolve over 
time, the EPA cannot always postpone assessments to wait for ongoing research to be published 
especially when there is already a good database available. The draft IRIS Toxicological Review for 
hexavalent chromium, released in September 201 0, is an assessment of the health effects of hexavalent 
chromium following oral exposure based on a review of the peer~reviewed published scientific 
literature. The external peer review panel met in May 2011, and the final peer review report was posted 
on.the EPA's website on July 21, 2011. The EPA is reviewing the external peer review report and is 
evaluating the peer review and public comments and incorporating them into the assessment 

2. Administrator Jackson, in developing the Peer Review Plan for the toxicological review of 
hexavalent chromium, EPA initially placed the plan in the "highly influential" OMB 
category. At some point, EPA modified this classification to "influential," which will lead to 
a much weaker level of peer review. Please explain this decision in light of the potential 
impact on drinking water systems across the country. 

RESPONSE: This is an incorrect assertion. The OMB category of "highly influential" has always 
been used for the IRIS hexavalent chromium assessment. 

30 



ENVIRONMENTAL PROTECTION AGENCY 
REGION VI 

IN THE MATTER OF: 

RANGE RESOURCES CORPORATION 
aDd 
RANGE PRODUCTION COMPANY 

Respondents. 

(Texas RRC Operator J.D. No. 691 703) 

Proceedings Under Section 1431(a) of the 
Federal Safe Drinking Water Act, 42 U.S.C. 
§ 300(i)(a). 

) Docket Number: SDWA-06-2011-1208 
) 
) 
) 
) 
) 
) EMERGENCY ADMINISTRATIVE 
) ORDER 
) 
) 
) 
) 
) 
) 

STATUTORYAUTHORrrY 

The following findings are made and Order issued under the authority vested in the 
Administrator of the United States Bnvironmerrtal Protection Aaency ("EPA'') pursuant to the 
authority of Section 1431 of the Safe Drinking Water Act ("SDWA" or"Act"), 42 U.S.C. 
§ 300(i). 

EPA may issue such Orders upon receipt of infonnation that contaminants are present in 
or are likely to enter an underground source of drinking water and may present an imminent and 
substantial endangerment to the health of persons, and EPA has determined that appropriate State 
and local authorities have not taken sufficient action to address the endangerment described 
herein and do not intend to take such action at this time, as described in Section 1431 (a) of the 
Act, 42 U.S.C. § JOO(i)(a). 

The Administrator delegated the authority to issue this Order to the Regional 
Administrator of EPA Region 6, who further delegated such authority to the Director of the 
Compliance Assurance and Enforcement Division. 

Federal law provides that violation of any tenns of this Order may subject Respondents to 
a civil penalty of up to $16,500 per day of violation, assessed by an appropriate United States 
District Court, under SDWA § 143l(b), 42 U.S.C. §JOOi(b), as modified by the Debt Collection 
Improvement Act, 31 U.S.C. § 3701 and codified at 40 C.F.R. § 19.4. 
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FINDINGS OF FACT 

I. Range Resources Corporation ("RRC") is a Fort Worth, Texas based independent natural 
gas company engaged in the exploration, development and acquisition of primarily 
natural gas properties in the Southwestern and the Appalachian regions of the United 
States. RRC is a Delaware corporation with its common stock listed and traded on the 
New York Stock Exchange under the symbol "RRC." 

2. Range Production Company ("RPC'') is a wholly-owned subsidiary of Range Resources 
Corporation operating in the State of Texas. 

3. At all times relevant to this Order, RRC and RPC (hereinafter "Respondents") owned or 
operated the natural gas production facilities (collectively, ''Oas Wells'') identified as the 
Butler Unit Welll·H ("Butler Well'') (permitted at Atwood, JB Survey, Abstract #802, 
Hood County, 660 feet from theN line and 986 feet from theSE line) and the Teal Unit 
Welll-H C'Teal Wellj (permitted at Atwood, JB Survey, Abstract#802, Hood County, 
703 feet from NE line and 948 feet from SE line). 

4. Respondents contracted for and directed the drilling of the Butler Well in June 2009 and 
completed hydraulic fracture stimulation operations in August 2009. Gas production 
began from the Butler Well in August 2009. 

5. Respondents contracted for and directed the drilling of the Teal Well in March and April 
of2009 and completed hydraulic fracture stimulation operations in April2009. Oas 
production began &om the Teal Well in August 2009. 

6. The Trinity Aquifer exists under twenty Texas counties, including Parker and Hood 
counties where the Gas Wells and the private drinking water wells described below are 
located. 

7. AA set forth more fully below, two domestic drinking water wells ("Domestic Well I" 
and "Domestic We112j, located near the Gas Wells and utilizing the Trinity Aquifer, 
have been shown to contain methane, benzene, toluene, ethane, propane, and hexane. 
Some of these contaminants are at levels that may endanger the health of persons. 

8. Domestic Weill lies approximately 120 feet in horizontal distance to the east-northeast 
from the ttack of the horizontal section of the Butler Well bore. 

9. Domestic Well2 lies approximately 470 feet in horizontal distance to the southeast from 
the track of the horizontal section of the Butler Well bore. 

10. Domestic Wells 1 and 2 provide drinking water to nine people including both adults and 
children. 
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11. The Gas Wells are the only gas production facilities within approximately 2,000 feet of 
Domestic Wells 1 and 2. 

12. Domestic Weill (32.563121atitude, -97.79144longitude) was drilled in April2005 and 
was immediately used for human consumption, building construction, and landscape 
irrigation. 

13. Neither the conswner, nor the well drilling service, observed or reported that the water 
from Domestic Weill contained any noticeable natural gas at the time of its drilling. 

14. In late December 2009, approximately four months after the Oas Wells began producing 
gas, the owner of Domestic WeU J first noticed that the water had begun to effervesce. 

IS. On JuJy 26,2010, the down-hole pump in Domestic Weill began experiencing 
mechanical problems soon identified by a water well service company as "gas locking." 

16. "Oas locking" is a condition sometimes encountered in a down-hole pump when 
dissolved gas is released from solution by the action of the pump and prevents the pump 
from moving water. 

17. In addition, on July 26,2010, the gas in Domestic Weill was detennined to be 
flammable. 

18. On August 8, 2010, the owner contracted for water samples to be taken from Domestic 
Well 1. The samples showed the presence of benzene (3.1 ~giL), toluene (2.0 J.Lg/L), 
dissolved methane (7,810 Jlg/L) and dissolved ethane (1,580 Jlg/L). 

19. On August 17,2010, TRRCtook water samples from Domestic Weill that showed the 
presence of benzene (6.84 ~a/L) and toluene (6.12 ~giL). 

20. The consumer and well owner removed Domestic Weill from service during the first 
week of September 2010 due to the rising gas content within the drinking water and 
concerns wi1h water quality, indoor air quality and potential exp1osivity. 

21. EPA took samples of the gas from Domestic Weill and the Butler Well production 
stream on October 26, 2010 to perform compositional analysis and isotopic 
fingerprinting. 

22. Isotopic fingerprinting is a method for determining the ratio of different isotopes of a 
particular element in an investigated material. Understanding this ratio helps scientists 
know the source of the investigated material. 

23. Methane is a molecule comprised of one carbon atom for every four hydrogen atoms. Its 
chemical fonnula is c~. 
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24. While the carbon atoms in methane may be chemically identical, they may have different 
numbers of neutrons and different atomic mass. Atoms of the same element with 
different atomic mass are known as isotopes. 

25. The isotopic fingerprint analysis of methane obtained on October 26,2010 ftom 
Domestic Weill (513C • -47.05,50 = -188.5) and the isotopic fingerprint analysis of 
commingled produced gas from the Butler and Teal Wells (313C = -46.60, 30 = -183.9) 
indicates that both gases are thennogenic in origin and likely to be from the same source. 

26. The term 4'thermogenic," when applied to a gas like methane, means that the gas formed 
through deep geologic processes involving pressure, heat and time. The term is used to 
distinguish such gas from biogenic gas, which is formed through biological processes. 

27. The compositional analysis of the gas obtained on October 26, 2010 showed that both 
gases contain significant amounts of heavier hydrocarbon components and that the 
hydrocarbon portion of each gas contains the same components. The presence of these 
hydrocarbons further indicates the presence of gas in Domestic Well 1 is likely to be due 
to impacts from gas development and production activities in the area. 

28. On October 26, 2010, EPA also collected samples of water from Domestic Welll that 
showed the presence of dissolved methane (20,100 J&g/L), ethane {5,27 J&g/L), propane 
(2,820 pg/L), benzene (4.55 pgiL), toluene (3.47 Jlg/L), and hexane (31.7 p.g!L}. 

29. The chemicals found in Domestic Well 1 pose a variety of risks to health of persons. 

30. Metlume poses a risk of explosioo and file. In large concentrations in air, it may pose a 
risk of asphyxiation. Natural methane, Wllike treated methane, pumped to homes for 
cooking and heating, is odorless and colorless. Usually a minute amount of an odorant 
such as t-butyl mercaptan is added to natural gas used by consumers. 

31. Benzene is a known human carcinogen. It can also cause anemia, neurological 
impairment and other adverse health impects. 

32. Hexane, propane, ethane and toluene may also cause adverse health impacts if inhaled or 
ingested. 

33. On November 16, 2010, EPA advised the consumers of Domestic Weill to continue not 
using the Water due to water quality and potential explosivity concerns. 

34. Domestic Well 2 (32.56505 latitude, -97.790411ongitude) was drilled and completed in 
August 2002 and was immediately used for human consumption and landscape irrigation. 

35. Neither the owner, nor the well drilling service company, observed or reported that the 
water from Domestic Well 2 contained any noticeable natural aas at that time. 
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36. In May 2010, the owner of Domestic Well2 ftrst noticed that the water had begun to 
effervesce. 

37. On August 26, 2010, the consumer contracted for water samples to be taken :from 
Domestic Well2. The samples showed the presence of dissolved methane (10.9 J.lg/L). 
EPA sampled the water from Domestic We112 on October 26, 2010. Results from this 
sample showed the presence of dissolved methane (627 JJg/L), ethane (38.5 J.lg/L}, and 
propane {2.05 JlJIL). 

38. On November 23, 2010, EPA advised the conswners of Domestic Well 2 of the levels of 
natural gases in the water and that they may wish to cease using the water due to water 
quality and potential explosivity concerns. 

39. EPA has consulted with the appropriate State of Texas and local authorities, including the 
Railroad Commission of Texas, the Texas Commission on Environmental Quality, and 
the Parker County tire marshal, regarding the presence of contaminants in the source of 
drinking water identified below and disclosed the potential endangennent to the health of 
persons. 

40. The Railroad Commission of Texas ("TRRC") is the state agency with regulatory 
authority over oil and gas production activities and the potential endangerment discussed 
below. EPA has informed the TRRC of the endangennent and the proposed issuance of 
this OJder. EPA bas shared data and findings related to this matter with the lRRC and 
has consulted with the TRRC on the accuracy of the information upon which this Order is 
based. EPA has determined that that appropriate State and local authorities have not 
taken sufficient action to addres8 the endangennent described herein and do not intend to 
take such action at this time. 

41. The contaminants identified herein may present an imminent and substantial 
endanaerment to the health of persons because methane in the levels found by EPA arc 
potentially explosive or flammable, and benzene if ingested or inhaled could cause 
cancer, anemia, neurological impairment and other adverse health impacts. 

CONCLUSIONS OF LAW 

42. Benzene, methane, toluene, ethane and propane are "contaminants," as that term is 
defined in SDWA § 1401(6), 42 U.S.C. § 300ft6) and 40 C.P.R. § 141.2. 

43. The Trinity Aquifer is an ••underground source of drinking water," as that tennis defined 
at 40 C.F.R. § 144.3. 

44. The contaminants identified herein are present in the Trinity Aquifer. 
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45. Respondents are ''person(s)," as defined by Section 1401(12) of the Act, 42 U.S.C. 
§ 300f(12). 

46. Respondents caused or contributed to the endangennent identified herein. 

47. In accordance with SDWA § 1431(a), 42 U.S.C. § 300i(a), EPA has consulted with 
appropriate State and local authorities to confirm the correctness of the infonnation on 
which this action is based. 

48. EPA has determined that that appropriate State and local authorities have not taken 
sufficient action to address the endangerment described herein and do not intend to take 
such action at this time. 

49. EPA has determined that this action is necessary to protect the health of persons. 

ORDER AND GENERAL PROVISIONS 

SO. Based on these findings and pursuant to the authority of Section 143l(a) of the Act, 42 
U.S.C. § 300i(a), EPA Orders that Respondents take the following actions: 

A) Within twenty-four (24) hours of receipt of this Order, Respondents shall notify EPA 
in writing whether they intend to comply with this Order. 

B) Within forty-eight (48) hours of receipt of this Order, Respondents sball provide 
replacement potable water supplies foi the consumers of water from Domestic Well I 
and Domestic Well2. 

C) Within ( 48) forty-eight hours of receipt of this Order, Respondents shall install 
explosivity meters, approved by EPA, in the dwdlinp served by Domestic Wells 1 
and2. 

D) Within five (S) days of receipt of this Order, Respondents shall submit to EPA a 
survey listina and identifying the location description (latitude and longitude) of all 
private water wells within 3,000 feet of the Butler well bote track and 3,000 feet of the 
Teal wellbore track and all of the Lake Country Acres (TX11100S9) public water 
supply system wells. This submittal, shall include a plan for EPA's approval, to 
sample thole wells identified in Order to determine if any of those wells have been 
impacted. The plan shall include head space (air) and dissolved constituent (water) 
sampling. The head space sampling shall commence no later than five (S) days after 
submittal of the plan. 



Dockot No. SDWA~·20 10.1208 
Page7 

E) Within fourteen (14) days of receipt of this Order, Respondents shall submit to EPA, 
for approval, a plan to conduct soil gas surveys and indoor air concentration analyses 
of the properties and dwellings served by Domestic Wells 1 and 2. 

F) Within sixty (60) days of receipt of this Order Respondents shall develop, and submit 
to EPA for approval, a plan to: 1) identify gas flow pathways to the Trinity Aquifer; 
2) eliminate gas flow to the aquifer if possible, and 3) rcmediatc areas of the aquifer 
that have been impacted. 

S 1. Each submittal made pursuant to this Order shall be sent by U.S. mail or by certified 
mail, with receipt requested to the address below. Electronic submittals will also be 
accepted. 

U.S. EPA, Region 6 
Water Enforcement Branch 
1445 Ross Ave~ Suite 1200 
Dallas, TX 15202 
Attn.: Chris Lilt«, (6EN·WR} 
FAU(:(214)66S~72 
Email: lister.chris@epa.gov 

Railroad Commission of Texas 
Site Remediation Section 
William Travis Buildina 
Austin, TX 78701 
Attn: Peter Pope 
Email: peter,mme@nc.state.tx.us 

52. Each submittal shall include reference to the docket number as shown on the first page of 
this Order. 

53. All plans, reports, notices, or other docwnents submitted by Respondents pursuant to this 
Order, which make any representation concerning Respondents' compliance or 
noncompliance with any requirement of this Order, shall be accompanied by the 
following statement signed by a responsible corporate officer of the Respondents: 

111 certify under the penalty of law that this docwnent and all attachments were 
prepared by me or under my direction or supervision in accordance with a system 
designed to assure that qualified personnel gathered and evaluated the information 
submitted. Based on my inquiry of any and all persons directly responsible for 
gathering and analyzing the information obtained. I certify that the information 
contained in or accompanying this submittal is to the best of my knowledge and 
belief,~ accurate, and complete. As to those identified portion(s) of this 
submittal for which I cannot personally verify the accuracy, I certify that this 
submittal and all attachments were prepared in accordance with procedures designed 
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to assure that qualified personnel properly gathered and evaluated the lnfonnation 
submitted. Based on my inquiry of the person or persons who manage the system, or 
those di"'ctly responsible for gathering the information, or the immediate supervisor 
of such person(s), the infonnation submitted is, to the best of my knowledge and 
belief, true, accurate, and complete. I am aware that there arc significant penalties for 
submitting false information, including the possibility of fine and imprisonment for 
knowing violations ... 

54. The certification shall also include the name, title, date and signature of the person or 
persons completing the certification. 

55. Respondents shall submit to EPA and the State of Texas, at the addresses listed in 
Paragraph 53, the results of all sampling, tests, or other data generated pursuant to this 
Order by Respondents or their agents, consultants, or contractors. 

56. If any event occurs which causes delay in the achievement of any requirement of this 
Order, Respondents shall have the burden of proving that the delay was caused by 
circumstances beyond the reasonable control of Respondents or any entity controlled by 
Respondents, including but not limited to their contractors and consultants, which could 
not have been overcome by due diliaence. Respondents shall notify EPA verbally within 
72 ho~ and in writing within 7 days of the verbalnotificatio~ of the anticipated length 
and cause oftbc delay, the measures taken and/or to be taken to prevent or minimize 
the delay, and the time table by which Respondents intend to implement these measures. 
If EPA agrees that the delay or anticipated delay has been or will be caused by 
circumstances beyond the reasonable control of the Respondents, the time for 
perfonnanoe hereunder shall be extended for a period equal to the delay resulting 
from such circUillStances. Respondents shall adopt all reasonable measures to avoid or 
minimize delay. Failure of Respondents to comply with the notice requirements of this 
paragraph shall constitute a waiver of Respondents' right to request an extension to meet 
the requirements of this Order. 

57. Nothing in this Order shall be construed to limit or otherwise affect EPA's authority 
under any applicable law or regulation including but not limited to EPA's authority to 
conduct inspections. to seek access to property, to request the provision of infonnati.on, 
or to bring a civil or criminal enforcement action under the Safe Drinking Water Act or 
other applicable statutes or regulations. 
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58. Respondents may assert a confidentiality claim covering all or part of any infonnation 
submitted to EPA pursuant to this Order. Any assertion of confidentiality must be 
accompanied by information that satisfies the items listed in 40 C.F.R. § 2.204{e)(4) or 
such claim shall bo deemed waived. Information determined by EPA to be confidential 
shall be disclosed onJy to the extent permitted by 40 C.F .R. Part 2. If no such 
confidentiality claim accompanies the information when it is submitted to EPA, 
the infonnation may be made available to the public by EPA without further notice to 
Respondents. EPA will not accept any confidentiality claim with reganl to any physical 
or analytical data. 

59. EPA, its contractors, employees, and representatives arc authorized to enter and freely 
move about all property at Oas Wells pursuant to this Order for the purposes of, inter 
alia. interviewina facility personnel and contractors; inspecting records, operatina lop, 
and contracts related to the facility; reviewing the progress of the Respondents in 
carryina out the terms of this Order; conducting such tests, sampling. or monitoring as 
EPA or its representatives deem necessary; using a camera, sound recording, or other 
documentary type equipment; and verifying the reports and data submitted to EPA by the 
Respondents. Respondents shall provide EPA and its repn~sentatives access to the 
facility at all reasonable times and to any other property to which access is requjn,d for 
implementation oftm.r. Oroer. Respondents shall permit such persons to inspect and copy 
all records. files, photographs, documents, and other writings, including all sampling and 
monitoring data. that pertain to work undertaken pursuant to this Order and that are 
within the possession or under the control of Respondents or their contractors or 
consultants. 

60. This Order is effective upon receipt and will remain in effect until EPA provides notice 
of its termination. Notice will be given after the requirements of the Order have been 
satisfied. 

61. This Order does not constitute a waiver, suspension, or modification of the requirements 
of the Act or implementing regulations, which remain in full force and effect Issuance 
of this Order is not an election by EPA to forego any civil or criminal action otherwise . 
available under the Act. 

62. EPA expressly reserves all rights and defenses that it may have, including but not limited 
to the right to disapprove work perfonned by Respondents pursuant to this Order and to 
modify documents submitted by Respondents and require that Respondents implement 
those modifications. Nothing in this Order shall diminish, impair, or otherwise adversely 
affect the authority of EPA to enforce the provisions of this Order. This Order shall not 
be interpreted to relieve Respondents of their obligations to comply with any provision of 
the Act, its implementing regulations, or any other federal, state, or local law. 
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63. Failure to timely complete any requirement of this Order shall be deemed a violation of 
this Order, beginning on the first day that performance is scheduled to commence. 

64. This Order shall not limit or otherwise preclude EPA from taking additional enforcement 
action, civil or criminal, pursuant to the SOW A, or any other available legal authority, 
should EPA determine that such action is appropriate. Issuance of this Order is not an 
election by EPA to forego any civil or criminal action otherwise authorized under the Act 
or other laws. 

65. All actions required to be taken pursuant to this Order shall be undertaken in accordance 
with the requirements of all applicable local. State, and federal laws and regulations. 

66. Respondents shall obtain or cause their representatives to obtain all permits and approvals 
necessary under such laws and regulations to perfonn work pursuant to this Order and 
sball submit timely applications and requests for any such permits and approvals. Failure 
to obtain any necessary permits or approvals shall not constitute grounds for an extension 
pursuant to Pamgraph 56 of this Order. 

67. This Order may be modified or amended by EPA to ensure protection of the health of 
persons. Such an amendment shall be in writing. sball have as its effective date the date 
on which it is received by Respondents. and shall be incorporated into this Order. 

68. If any provision or authority of this Order, or the application of this Order to any party or 
circums~ is held by any judicial or admiuistrative authority to be invalid, the 
application of such provision(s) to other parties or circumstances and the remainder of the 
Order shall remain in force and shall not be a.tfectcd thereby. 

69. This Order shall be binding upon the Respondents cited herein and all their heirs, 
successors, and assignees. No change in ownership of the leases or properties shall alter 
the responsibility oftbe Respondents under this Order. 

70. This Order constitutes final agency action for pwposes of SDWA § 1448, 42 U.S.C. 
§ 300j-7. 
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OPPORTUNITY TO CONFER WITH EPA 

7 J • Respondents have the opportunity to confer informally with EPA concerning the terms 
8lld applicability of this Order. Respondents must contact Tucker Henson, Office of 
Regional Counsel, at (214) 665-2718 within seven (7) days of receipt of this Order to 
schedule such a conference. This conference is not an evidentiary hearin& does not 
constitute a proceeding to challenge the Order, and does not give Respondents a right to 
seek review of this Order. Any such conference with EPA will be held at the following 
location: 

Date 

U.S. EPA, Region 6 
Office of Regional Counsel (6RC-EW) 
A TI'N: Tucker Henson 
1445 Ross A venue, Suite J 200 
Dallas. TX 15202 

~ 
Director 
Compliance Assurance and 

Enforcement Division 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

) 
In the matter of : ) 

) 
Murphy Exploration & Production Co., ) 

) 
Pioneer Natural Resources USA, Inc., and ) 

) 
Samson Hydrocarbons Co. ) 

) 
Respondents. ) 
East Poplar Oil Field ) 
Fort Peck Indian Reservation ) 
Montana ) 

) 
Proceedings under Section 1431 (a) of the ) 
Safe Drinking Water Act, ) 
42 U.S.C. §300i(a) ) ___________________________) 

Emergency Administrative Order 

Docket No. SDWA-08-2011-__ 

STATUTORY AUTHORITY 

1. The following findings are made and order issued under the authority vested in 

the Administrator of the U.S. Environmental Protection Agency (EPA) by Section 

1431(a) of the Safe Drinking Water Act (the Act), 42 U.S.C. §300i(a). The 

authority to take this action has been properly delegated to the undersigned EPA 

officials. 

2. Violation of any term of this order may subject Respondents to a civil penalty of 

up to $16,500 for each day in which such violation occurs or failure to comply 

continues, pursuant to §143l(b) of the Act, 42 U.S.C. §300i(b). In addition, 

actions or omissions which violate any requirements of the SDWA or its 

implementing regulations may subject Respondents to a civil penalty of not more 
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than $32,500 per day per violation pursuant to § 1423 of the Act, 42 U.S.C. 

§300h-2. 

3. Within 72 hours after receiving this order, each Respondent shall notify EPA in 

writing whether it intends to comply with this order. Such notification shall be 

made to Nathan Wiser at the address identified in paragraph 100 of this order and 

to Mr. Wiser's email address: wiser.nathan@epa.gov. 

LOCATION 

4. This matter relates to lands within the exterior boundary of the Fort Peck Indian 

Reservation in Roosevelt County, Montana, and addresses groundwater 

contamination in and around the East Poplar oilfield, which field is approximately 

five miles northeast of the City of Poplar, Montana. 

DESCRIPTION OF RESPONDENTS 

5. Murphy Exploration & Production Company (Murphy) is a Delaware corporation 

doing business in the State of Montana and therefore is a "person" within the 

meaning of 40 C.F.R. § 141.2 and§ 144.2 and Section 1401(12) of the Act, 42 

u.s.c. §300f(12). 

6. Pioneer Natural Resources USA, Inc. (Pioneer) is a Delaware corporation and 

therefore is a "person" within the meaning of 40 C.F.R. § 141.2 and§ 144.2 and 

Section 1401(12) of the Act, 42 U.S.C. §300f(12). Pioneer acquired the assets of 

Mesa Petroleum Co. Mesa Petroleum Co. did business in the State of Montana. 

7. Samson Investment Company is a Nevada corporation and therefore a "person" 

within the meaning of 40 C.F.R. §141.2 and §144.2 and Section 1401(12) of the 

Act, 42 U.S.C. §300f(12). Samson Hydrocarbons Company (Samson), a 
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subsidiary of Samson Investment Company, is a Delaware corporation and 

therefore is a "person" within the meaning of 40 CFR § 141.2 and§ 144.2 and 

Section 1401(12) of the Safe Drinking Water Act, 42 U.S.C. §300f(l2). By 1961, 

C. C. Thomas, an original oil operator on the East Poplar Oil Field, transferred the 

lease to produce oil from the "Huber" property to Emile A. Polumbus. Emile A. 

Polumbus later formed the Polumbus Petroleum Corporation ("Polumbus"). 

Polumbus did business in the State of Montana. Polumbus later merged with 

W.R. Grace & Co. (a Connecticut corporation) to become Grace Petroleum 

Corporation in 1976. Grace Petroleum Corporation did business in the state of 

Montana. On or about January 21, 1993, Samson Investment Company acquired 

all issued and outstanding stock of Grace Petroleum Corporation and became that 

company's successor in interest. On or about that same day, Samson Investment 

Company changed the name of Grace Petroleum Corporation to Samson Natural 

Gas Company. Samson Natural Gas Company changed its name to SNG 

Production Company on or about April 19, 1993. On or about December 28, 

1994, SNG Production Company changed its name to Samson. 

8. Respondents did own and/or operate oil and gas production facilities, including 

but not limited to oil or gas production wells, produced brine disposal wells, 

secondary recovery injection wells, drilled and abandoned dry holes, production 

and waste pits, storage tanks, oil/water separators, and distribution pipelines and 

pumping facilities, in the East Poplar Oil Field located within the following 

locations: Township 28 North, Range 51 East; Township 29 North, Range 50 

East; Township 29 North, Range 51 East, on the Fort Peck Indian Reservation in 
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Roosevelt County in the State of Montana. 

USGS STUDY BACKGROUND 

9. This area in and around the East Poplar oil field has been studied by the United 

States Geological Survey (USGS), and its findings have been documented in peer

reviewed studies published by the USGS. 1 Groundwater in the area has been 

determined by the USGS to be contaminated with produced brine. In its 1997 

publication, the USGS mapped approximately 12.4 square miles of groundwater 

contamination within its 21.6 square mile study area. Since then, recognizing the 

need to extend the study area, the USGS has been mapping this groundwater 

contamination over an area greater than 100 square miles. The final report of this 

larger area study is not yet available, but some provisional aspects of the report 

have been made available. 

10. The USGS in 2009 and 2010 analyzed strontium isotopes and trace elements at its 

laboratory. 

11. Generally, provisional information is considered by the USGS to be subject to 

revision because the data or data interpretation has not been subjected to the 

USGS's normal and customary peer-review process. The USGS does not 

consider the 2009 or 2010 strontium isotope and trace element laboratory data to 

be provisional, but it has not yet published its conclusions regarding the 

interpretation of the data. 

12. Of the approximately 150 groundwater monitoring well sites located among 38 

1 Thamke, J., and Craigg, S., 1997, Saline-Water Contamination in Quaternary Deposits and the Poplar 
River, East Poplar Oil Field, Northeastern Montana, U.S.G.S. Water-Resources Investigation Report 97-
4000. 
Thamke, J.N., and Midtlyng, K.S., 2003, Ground-Water Quality for Two Areas in the Fort Peck Indian 
Reservation, Northeastern Montana, 1993-2000, U.S.G.S. Water-Resources Investigation Report 03-4214. 
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square-mile sections in the area, the USGS provisionally considers 44 of them to 

be considerably contaminated (total dissolved solids above 9,640 mg/1 and 

chloride above 5,200 mg/1) and an additional45 of them to be moderately 

contaminated (total dissolved solids above 1,170 mg/1 and chloride above 330 

mg/1). 

13. This order is issued with EPA's understanding that the USGS plans to publish two 

additional reports: one on its area-wide groundwater contamination mapping 

effort covering more than 100 square miles, and one with its conclusions from its 

2009 and 2010 strontium isotope and trace element analysis 

14. Because EPA concludes the data shows an imminent and substantial 

endangerment to the City of Poplar's public water supply and to area residents 

drawing water from the aquifer it is issuing this order without waiting for the 

USGS to complete its publication process. If the published USGS reports lead to 

different conclusions, EPA will consider them at that time. 

15. EPA also issues this order at this time to allow Respondents more time to plan 

how to comply with the drinking water treatment and/or alternative water supply 

requirements of paragraphs 79 through 83, which may be more cost effective for 

said Respondents compared to issuing an order later requiring drinking water 

treatment and/or alternative water to be immediately supplied. 

EPA ADMINSTRATIVE ORDER BACKGROUND 

16. EPA has issued four previous Emergency Administrative Orders under §1431 of 

the Act for matters in and around the East Poplar oilfield, as described below. 

17. On September 30, 1999, EPA issued an order to several Respondents, including 
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Respondents Murphy and Pioneer. This order was amended on November 5, 

1999, and November 30, 1999. As amended, the order required the provision of 

bottled drinking water to area residences and the production of records. This 

order bears docket number SOW A-8-99-68 (the current numbering convention for 

this docket would be SOW A-08-1999-0068) and was appealed to the U.S. Tenth 

Circuit Court of Appeals. 

18. On August 16, 2001, EPA issued an order to Respondent Pioneer. This order 

required Pioneer to properly plug and abandon a leaking oil well for which it had 

acquired liability, known as the Biere #1-22 well, which was known to be a 

source of on-going groundwater contamination. The order also required Pioneer 

to monitor near the Biere #1-22 well to determine whether the plugging and 

abandonment was successful. This order bears docket number SOW A-08-2001-

0027 and was not appealed. 

19. On September 20, 2001, EPA issued an order to several Respondents including 

Murphy, Pioneer and Samson. This order was amended on October 3, 2001. 

This order cited documentation of spills and past practices in the East Poplar oil 

field, particularly the management of produced brine, which caused groundwater 

contamination. As amended, this order required Respondents to provide an 

alternate, whole-house supply of water to area residences and to monitor near the 

City of Poplar to detect the leading edge of the groundwater plume to determine 

the risk to the City of Poplar Montana's public drinking water supply wells. This 

order bears docket number SOWA-08-2001-0033 and was appealed to the U.S. 

Tenth Circuit Court of Appeals. 
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20. On July 20, 2004, EPA issued a consensual order bearing docket number SDW A-

08-2004-0035, still in effect, to Respondents Murphy, Pioneer and Samson. This 

consensual order terminated those orders on appeal to the Tenth Circuit Court of 

Appeals and required those Respondents to (a) construct a drinking water pipeline 

to several residences in the area, (b) monitor certain private water wells, (c) hold 

and participate in a public meeting, (d) continue to provide bottled drinking water 

to identified homesites until the newly-required drinking water pipeline delivers 

drinking water to those homesites, (e) report monitoring information to EPA as it 

is collected, and (f) submit documents to EPA. The consensual order also 

requires Respondents to monitor 11 groundwater monitoring wells for the purpose 

of detecting contaminated groundwater getting close to the City of Poplar's public 

water supply wells. This groundwater monitoring program is referred to as the 

"Poplar Well Threat Study." 

21. EPA's previous emergency orders expressed EPA's concern that this 

contaminated groundwater may move in the direction of the City of Poplar's 

drinking water wells. 

22. Respondents have been conducting the required sampling at the 11 groundwater 

monitoring wells in the Poplar Well Threat Study. The annual reports of Poplar 

Well Threat Study have identified that contamination in the groundwater is 

moving in the general direction of the City of Poplar, but the conclusions reached 

in each Poplar Well Threat Study report do not indicate that the City is affected. 

23. There is now mixing of contamination into the City of Poplar's public water 

supply wells, which suggest the Poplar Well Threat Study failed to fulfill its 
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objective of intercepting groundwater contamination before it reached the City's 

wells. EPA suggests this failure is caused by an inadequate monitoring well 

network and the type of monitoring being conducted to detect contamination. 

EPA also suggests that the groundwater movement between the contaminated 

groundwater plumes and the City of Poplar's public water supply wells is 

complex. 

24. The Poplar Well Threat Study monitoring program did not use strontium isotopes, 

a method EPA now understands to be more sensitive for detecting this type of 

groundwater contamination. 

FINDINGS OF FACT 

25. There exists groundwater contamination in the area alluvium and glacial till from 

historic management of produced brine in and around the East Poplar oilfield. 

EPA's previous emergency administrative orders describe how this contamination 

occurred. In summary, the groundwater contamination resulted from 

Respondents managing produced brine in.unlined pits, Respondents' various 

spiils of produced brine and crude oil, and produced brine and crude oil leaking at 

Respondent Pioneer's improperly plugged oil well. 

26. The glacial till and river valley alluvium constitute the only available source of 

drinking water in the general area, and the three public water supply wells that 

service the City of Poplar's approximately 2,900 residents as well as area 

residents using private water wells derive their water from the same groundwater 

that is contaminated further up-gradient. 

27. The peer-reviewed studies by the USGS described in paragraph 9 include its 
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findings of groundwater contamination from oil field activities. 

28. There exists a I5 square mile area generally following the Poplar River which is 

located such that there are confirmed contaminated groundwater plumes present 

or up-gradient, while the City's wells are down-gradient, placing this area 

generally between the sources of contamination and the City's wells. This area is 

not presently fully characterized with regard to the presence of groundwater 

contamination. There are residents living in this same I5 square mile area 

drawing water from the same alluvium and glacial till aquifer via their private 

water wells. The I5 square mile area is described as follows, starting from north 

to south: 

In Township 29 North, Range 5 I East: 
Section 3 I 
Section 32 

In Township 28 North, Range 5 I East: 
Section 4 (W/2 and NE/4) 
Section 5 (E/2 and SW /4) 
Section 8 
Section 9 (W/2) 
Section 17 
Section 18 (E/2) 
Section 19 
Section 20 (W/2) 
Section 29 
Section 30 
Section 31 
Section 32 

In Township 28 North, Range 50 East: 
Section 25 (SE/4) 
Section 36 (E/2) 

In Township 27 North, Range 50 East: 
Section 1 (S/2 and NE/4) 

In Township 27 North, Range 5 I East: 
Section 6. 

29. Groundwater in the East Poplar oilfield area was shown in I 999 and 2000 at 
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several locations to have benzene contamination. Replicate water well samples 

collected by the Fort Peck Office of Environmental Protection (OEP) at one home 

site during this time span had respective benzene concentrations of 0.058 and 

0.078 mg/1 (58 and 78 micrograms/liter), while samples taken by the USGS at 

five other locations in the field had benzene concentrations between 0.0016 and 

0.0051 mg/1 (1.6 to 5.1 micrograms/liter). 

30. Groundwater in the East Poplar oilfield area was shown in 1999 and 2000 to have 

1,4-dichlorobenzene contamination. Samples collected by the OEP and the 

consulting firm MSE-HKM. Inc. during this time at eight different locations in the 

field had 1,4-dichlorobenzene concentrations between 0.00056 and 0.00083 mg/1 

(0.56 to 0.83 micrograms/liter). 

31. Groundwater in the East Poplar oilfield area was shown in 1999 and 2000 to have 

toluene contamination. Samples collected by the OEP and the consulting firm 

MSE-HKM, Inc. during this time at five locations in the field had toluene 

concentrations between 0.00008 and 0.0028 mg/1 (0.08 to 2.8 micrograms/liter). 

32. Groundwater in the East Poplar oilfield area was shown between 1982 and 2000 

to have elevated total dissolved solids concentration. Samples collected by the 

USGS, OEP, and the consulting firm MSE-HKM, Inc. during this time at 65 

locations in the field had total dissolved solids concentrations above the 

secondary maximum contaminant level (MCL)2 (500 mg/1) including 22 above 

10,000 mg/1 and the highest at 67,000 mg/1. 

33. Groundwater in the East Poplar oilfield area was shown between 1982 and 2000 

to have elevated chloride concentration. Samples collected by the USGS, OEP, 

2 See Title 40 of the Code of Federal Regulations Part 143 
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and the consulting firm MSE-HKM, Inc. during this time at 41 locations in the 

field had chloride concentrations above the secondary MCL (250 mgll) including 

23 above 5,000 mgll and the highest at 67,000 mg/1. 

34. Groundwater in the East Poplar oilfield area was shown between 1982 and 2000 

to have elevated sodium concentration. Samples collected by the USGS, OEP, 

and the consulting firm MSE-HKM, Inc. during this time at 56 locations in the 

field had sodium concentrations above 250 mg/1 including 14 above 5,000 mg/1 

and the highest at 43,000 mg/1. 

35. Groundwater in the East Poplar oilfield area was shown between 1982 and 2000 

to have elevated sulfate concentration. Samples collected by the USGS, OEP, and 

the consulting firm MSE-HKM, Inc. during this time at 52 locations in the field 

had sulfate concentrations above the secondary MCL (250 mg/1) including 12 

above 1,000 mg/1 and the highest at I ,910 mg/1. Samples collected by the 

consulting firm PBS&J as recently as 2008 show sulfate concentration as high as 

2,150 mg/1. 

36. Manganese is found in the groundwater throughout the East Poplar oilfield area. 

Its concentration in the sampled produced brine is between 0.062 and 0.130 mg/1. 

Manganese in drinking water above 0.30 mg/1 has adverse human health affects as 

described in paragraph 53. When the brine is in the presence of aquifer materials, 

such as shown in samples collected at monitoring wells showing high 

concentrations of dissolved solids, manganese values increase significantly. In 

2010, the USGS collected a sample showing a manganese concentration of 5.12 

mg/1 at monitoring well USGS 09-06, located within a groundwater 
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contamination plume. In 1982, the USGS collected a sample showing manganese 

concentration of 14 mg/l at monitoring well W-16 (since renamed monitoring 

well USGS 92-11 ), also within a groundwater contamination plume. Manganese 

in the groundwater at concentrations above 0.30 mg/1 has been found at 33 

different locations in the field since 1982. This pattern is due to an increase in 

water-rock interaction occurring in the presence of the high ionic strength brine in 

which the produced brine contamination creates the secondary effect of dissolving 

manganese into the groundwater. In samples collected in 2010 and analyzed at 

the USGS Yucca Mountain Branch Laboratory, manganese concentrations 

entering the three public water supply wells for the City of Poplar ranged from 

0.507 to 0.890 mg/1. Under current conditions, the City of Poplar's drinking 

water treatment system effectively removes manganese to below an endangering 

concentration, but it is unknown whether such treatment would remain effective if 

the manganese concentration entering the City's wells were to rise as high as 14 

mgll, a value observed in contaminated groundwater. 

37. There have been three different efforts made to estimate the time lapse before the 

groundwater contamination plumes in the East Poplar oilfield reach the City of 

Poplar public supply wells. In March 2002, the Montana Department of 

Environmental Quality estimated a groundwater travel time of approximately 3 

years (arriving in 2005) for a contamination plume to influence the source water 

for at least one of the Poplar public water supply wells. In March 2003, the 

consulting finn Land and Water Consulting, Inc., whose name later changed to 

PBS&J, under the direction of the Respondents Murphy, Samson and Pioneer, 
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estimated a travel time of 109 years (arriving in 2112) for contamination influence 

on the Poplar public water supply wells. In September 2008, the consulting firm 

S.S. Papadopulos & Associates, Inc., under the direction of the OEP, conducted a 

modeling effort yielding several contaminant travel time estimates based on 

different assumptions. The two flowpaths assumed included (l) contaminants 

flowing directly with groundwater movement to the City's wells, and (2) 

contaminants flowing first into the Poplar River and then re-entering the 

groundwater and arriving at the City's wells. Using various inputs into the model, 

these two flowpaths resulted in a range of 3.5 years to more than 200 years in the 

groundwater-only scenario, and a range of 1.63 years to 49.5 years in the scenario 

with contaminants moving into the Poplar River and then to the City's wells. 

38. Water samples from the City of Poplar's Well #3 (COP-3) were collected by the 

OEP on March 3, 2009 and May 28, 2009. These sample results showed chloride 

concentration increased at the COP-3 from 439 mg/1 on March 3, 2009 to 782 

mg/1 on May 28, 2009, an increase of 78%. 

39. To determine if the chloride in COP-3 originated from a contaminated 

groundwater plume, OEP convened a technical workgroup comprised of 

representatives from OEP, Respondents, EPA, the Montana Department of 

Environmental Quality and the USGS, and the workgroup agreed to the use of 

isotopic ratios and trace elements. The results of the trace element and isotopic 

investigation show that produced brine is found in the City of Poplar's public 

water supply, which accounts for the increase in chloride, total dissolved solids 

and manganese concentration in COP-3. 
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40. Samples collected in May, June and August 2009, and in July 2010, by the OEP 

and the USGS were analyzed at the USGS Yucca Mountain Project Branch 

laboratory in Lakewood, Colorado. The samples were collected from all three of 

the City of Poplar's public water supply wells, as well as 14 groundwater 

monitoring wells from the glacial till and alluvium, one groundwater supply well 

from the Judith River Formation, two surface water samples from the Poplar 

River, and two salt water disposal wells in the East Poplar oilfield, disposing of 

produced brine. The analyses included tests for trace metals in the samples 

collected July 2010 and strontium isotopes in all the samples collected in 2009 

and 2010. The results of these sample analyses are summarized in Tables 1 and 2. 

41. Strontium (Sr) is an alkaline-earth element that behaves, in geochemical and 

biological cycles observed in nature, in a manner similar to calcium. Sr is 

composed of four stable (nonradioactive) isotopes--84Sr, 86Sr, 87Sr, and 88Sr. For 

all practical purposes, the relative abundance of 84Sr, 86Sr, and 88Sr are constant in 

nature, whereas some of the 87Sr is created from the radioactive decay of 

rubidium-87 (87Rb) with a half-life of 48.8 billion years. 

42. In the past 20 years, strontium isotope ratios, expressed as 87Sr/86Sr, have been 

successfully used as natural tracers3 to study groundwater mixing. Because 

natural fractionation of Sr is nonexistent or exceedingly small in the hydrologic 

environment, 87Sr/86Sr values of dissolved Sr are not being affected by 

temperature, pressure, or changes of water into steam or ice. However, 

3 Shand, P., Darbyshire, D.P.F., Love, A.J., and Edmunds, W.M., 2009, Sr isotopes in natural waters: 
Applications to source characterization and water-rock interactions in contrasting landscapes: Applied 
Geochemistry, v. 24, p. 574-586. 
Banner, Jay L., 2004, Radiogenic isotopes: systematic and applications to earth surface processes and 
chemical stratigraphy: Earth-Science Reviews, v. 65, p. 141-194. 
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groundwater 87Sr/86Sr values and Sr concentrations can be changed by mixing 

with other groundwater. The use of Sr isotopes in conjunction with dissolved 

major and minor ions and trace metals is a way to understand and quantify the 

effects of mixing where there are different ground waters having chemically and 

isotopically distinct signatures, referred to as groundwater "end members." 

43. In the East Poplar oilfield, oil is produced mainly from the Charles Formation of 

the Mississippian-aged Madison Group. The Mississippian geologic time period 

was between 318 and 359 million years ago. From oldest to youngest, the 

Madison Group is composed of the Lodgepole Formation, the Mission Canyon 

Formation, and the Charles Formation. The Mission Canyon and Charles 

Formations are thick limestone and dolomite rock formations. These rocks were 

formed at the bottom of an ancient ocean. There have been different ocean Sr 

isotope ratios dating back into geologic time.4 Using a well-understood curve of 

the ocean Sr isotope ratio values through geologic time, the ocean water 

incorporated during the deposition and burial of the sediments that later became 

the Madison group, would likely have had Sr isotope ratios between 0.7080 and 

0.7083. 

44. Five samples were collected in 2009 at locations later repeated in 2010 and were 

analyzed for Sr concentrations and 87Sr;86Sr only: COP-1, COP-3, M-71, Huber 

50, and USGS06-11. Twenty-three samples collected in July 2010 from East 

Poplar oilfield included samples from 14 monitor wells, brine from two disposal 

wells and one water make-up well, two from the Poplar River, and four samples 

4 McArthur, J.M., Howarth, R.J., Bailey, T.R., 2001, "Strontium Isotope Stratigraphy: LOWESS Version 3: 
Best Fit to the Marine Sr-Isotope Curve for 0-509 Ma and Accompanying Look-up Table for Deriving 
Numerical Age", in Journal of Geology, vol. 109, p. 155-170. 
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from the COP public water supply wells. These samples were analyzed by the 

USGS for total dissolved solids, major and minor dissolved ions, trace metals, and 

Sr isotopes. The results of the 2010 analyses are shown in Table 1. Figure 1 is a 

map compiled by the USGS showing the sample locations. The map also shows 

other monitor well locations in the area. The colors on the map differentiate 

among highly contaminated groundwater (red), moderately contaminated 

groundwater (yellow), and uncontaminated groundwater (blue). 

45. Figure 2 is a representation of the total dissolved solids and strontium values from 

the 2010 data, plotted at each sample location. They-axis is logarithmic because 

of the large differences in measured values. There is a high correlation between 

these total dissolved solids and strontium (the correlation coefficient for the 

results is 0.9825). As a result, for plotting purposes, strontium can be used as a 

surrogate for total dissolved solids. 

46. Figure 3 is a representation of 2010 data, plotting the reciprocal of the strontium 

concentration on the x-axis (in Umg) against 87Sri'6Sr values on they-axis. This 

type of plot demonstrates a linear mixing relationship between end members.5 In 

Figure 3, high levels of groundwater contamination and the correlative increase in 

concentration of strontium plot to the left. Simple mixing between two 

groundwater end members appears on this plot as a straight line between each end 

member. 

47. Spider diagrams6 can be used for comparing major and trace element 

5 Gaure, Funter, and Mensing, Teresa M .• 2005, Isotopes: Principles and Applications, 3'd edition, Chapter 
16. 
6 Wilson, Marjorie,l989, Igneous Petrogenesis-A Global Tectonic Approach: Unwin Hyman, London, p. 
19-21. 
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compositions of any material including ground water. Because of the large 

difference in concentrations of the different elements, ratios of the concentrations 

are usually displayed on a logarithmic plot. Figure 4 compares the ratios of key 

elements in COP-3 and COP-2 with those in COP-1. COP-1 and COP-2 are very 

similar in their concentrations of elements so the plot of their loci of ratios 

approximates a straight line at a y-value of 1. In contrast, COP-3 is depleted in 

sulfate but enriched in other major ions, especially chloride, bromide, and iodide. 

Such a pattern would develop by adding produced brine to water represented by 

COP-I and COP-2, because most produced brine is enriched in chloride, bromide, 

and iodide, but relatively depleted in sulfate. 7 Figure 4 also compares in similar 

fashion the highly contaminated groundwater from monitoring well MOC-11 to 

COP-I, and a similar pattern is displayed, especially showing the relative 

depletion in sulfate in the MOC-11 water compared to the chloride, bromide and 

iodide. 

48. On November 19,2010, the OEP collected samples from the City of Poplar's 

public water supply, and the samples were analyzed at the EPA Region 8 

laboratory for metals, anions, volatile organic compounds, total dissolved solids, 

alkalinity, pH, and electrical conductance using analytical methods prescribed for 

drinking water samples. 8 Samples collected at the same time and at each sample 

point were also sent to the USGS Yucca Mountain Project Branch laboratory in 

Lakewood, Colorado. The EPA Region 8 sample results are shown in Table 3. 

At the time the samples were collected, the pump at the COP-3 was broken, so 

7 Breit, George N., and Skinner, Chris, 2002, Produced waters database: U.S. Department of the Interior, 
U.S. Geological Survey Oct 2006 modified 
8 See Title 40 of the Code of Federal Regulations, Part 141 
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samples were collected solely from COP-I and COP-2, both before and after 

drinking water treatment, and samples were also collected from the point at which 

the blended public water supply enters the water distribution system for the City 

of Poplar. Another sample was collected from within the distribution system (i.e. 

from a tap receiving its water from the City of Poplar's public water). At each 

location sampled, a replicate sample was also collected and analyzed. 

49. Poplar's Verne E. Gibbs Health Center has a unit for administering dialysis to 

patients having renal problems. To function properly, this dialysis method 

requires water containing a limited amount of dissolved solids. Patients requiring 

dialysis treatment have compromised kidneys and need the treatment to prevent 

build-up of uric acid in their bloodstream. Unabated, uric acid build-up in human 

bloodstream can lead to death. The Health Center relies on the City of Poplar 

public water supply for operation and uses a reverse osmosis water treatment 

system to purify the water used for dialysis. On July 27, 2009, during a period 

when COP-1 was taken off-line and with the City supplying public water using an 

unusually high amount fraction from COP-3 containing its relatively higher 

concentration of dissolved solids, the purification capabilities of the reverse 

osmosis system were overwhelmed. This led to the shut down of the dialysis unit. 

50. The Tribal Water Resources Office (WRO) issues groundwater use permits on the 

Fort Peck Indian Reservation. The presence of the groundwater contamination in 

and around the East Poplar oil field has effectively prevented the Tribal WRO 

from issuing at least two such permits in the last three years, including one permit 

that would have supported a new public water supply (PWS). 
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HEALTH EFFECTS OF CONTAMINANTS 

51. Benzene is a known human carcinogen. A causal relationship between benzene 

exposure and leukemia has been clearly established. EPA, in its consensus 

position on toxicological effects, the Integrated Risk Information System 

("IRIS"), uses human occupational data to estimate the added risk of contracting 

cancer from exposure to benzene. Epidemiologic studies and case studies provide 

clear evidence of a causal association between exposure to benzene and acute 

nonlymphocytic leukemia and also suggest evidence for chronic nonlymphocytic 

leukemia and chronic lymphocytic leukemia. Other neoplastic conditions that are 

associated with an increased risk in humans are hematologic neoplasms, blood 

disorders such as preleukemia and aplastic anemia, Hodgkin's lymphoma, and 

myelodysplastic syndrome. These human data are supported by animal studies 

which indicate that exposure to benzene increases the risk of cancer in multiple 

species at multiple organ sites (hematopoietic, oral and nasal, liver, forestomach, 

preputial gland, lung, ovary, and mammary gland). According to IRIS, dated 

January 2000, the consumption of drinking water containing 0.078 mg/1 benzene 

is associated with an added risk of cancer of between 1 in 10,000 people and 1 in 

100,000 people. 

52. In 1999, EPA toxicologist Dr. Robert Benson stated that water with a TDS 

concentration in excess of 1,000 to 2,000 mg/1 is unpalatable and will not be 

voluntarily consumed by individuals. If an individual has no other source of 

water and is forced to consume water with TDS levels over 10,000 mg/1, the 

adverse health effects include severe osmotic diarrhea and severe dehydration. 

East Poplar oil field matter Page 19 of 45 



Continued consumption after the onset of the above conditions may result in 

death. 

53. There is a lifetime health advisory for manganese of 0.3 mg/1 and is based on 

prevention of neurological damage which can lead to lethargy, increased muscle 

tonus, tremor and mental disturbances. Death has been attributed to humans 

consuming drinking water with manganese at levels as high as 28 mg/1. 

54. The primary drinking water MCL for toluene is 1 mg/L. Toluene has adverse 

effects on the nervous system, the liver, and the kidney. The health effects of 

toluene are summarized at http://www.epa.gov/ncealiris. 

55. The primary drinking water MCL for ethylbenzene is 0.7 mg/L. Ethylbenzene 

has adverse effects on the liver and kidney. The health effects of ethylbenzene 

are summarized at http://www.epa.gov/ncealiris. 

56. The primary drinking water MCL for xylenes is 10 mg/L. Xylenes have adverse 

effects on the nervous system. The health effects of xylenes are summarized at 

http://www .epa.gov/ncealiris. 

IMMINENT AND SUBSTANTIAL ENDANGERMENT FINDING 

57. Section 1431 of the Act allows EPA to take action, "upon receipt of information 

that a contaminant which is present in or likely to enter a public water system or 

an underground source of drinking water ... may present an imminent and 

substantial endangerment to the health of persons." The action EPA may take 

"may include (but shall not be limited to) .. .issuing such orders as may be 

necessary to protect the health of persons who are or may be users of such system 

(including travelers), including orders requiring the provision of alternate water 
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supplies by persons who caused or contributed to the endangerment. .. " 

58. Respondents contaminated groundwater in and around the East Poplar oilfield 

from their past practices managing produced brine in unlined pits, various spills 

of produced brine and crude oil, and from produced brine and crude oil leaking at 

Respondent Pioneer's improperly plugged oil well. 

59. The groundwater contamination in and around the East Poplar oilfield is located 

up-gradient of the City of Poplar's public water supply wells and has been shown 

to contain total dissolved solids at levels up to 91,100 mg/1, chloride at levels up 

to 58,000 mg/1, sodium at levels up to 43,000 mg/1, sulfate at levels up to 2,150 

mg/1, manganese at levels up to 14 mg/1, benzene at levels up to 0.078 mg/1, 

ethylbenzene at levels up to 0.0052 mg/1, toluene at levels up to 0.0028 mg/1, and 

xylenes at levels up to 0.0021 mg/1. 

60. Every estimate of the movement of the East Poplar oilfield groundwater 

contamination plume(s) has concluded that such plume(s) will reach the City of 

Poplar's public water supply wells. 

61. The 2009 and 2010 USGS Sr isotope and trace element data as plotted in Figure 3 

illustrates the following conclusions: 

a. A nearly horizontal array of data points (the main trend) displays 

mixing between samples uninfluenced by contamination on the right 

(colored blue) and highly contaminated samples on the left (colored red), 

and 

b. The samples from the COP wells plot at intermediate positions on the 

main trend. Also, there is a distinct difference between the COP-3 and the 
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other two COP wells (COP-1 and COP-2). This means the COP well 

water is a mixture between the groundwater end members and is 

influenced by contamination, especially COP-3 which plots further to the 

left. 

62. The spider diagram figure 4 showing relative concentrations of trace elements is 

further evidence that produced brine is mixing particularly into the COP-3 well. 

63. The data expressed in Figures 1 - 4 indicates that the City of Poplar's water 

supply is now mixing with produced brine found in groundwater contamination 

areas in and around the East Poplar oilfield. 

64. Because the up-gradient contamination is now mixing with the City's wells, the 

contamination may be flowing through a 15 square mile area located in an 

intermediate position where residents are drawing their drinking water from the 

same alluvium and glacial till aquifer, and the contamination may be entering 

these residents' private water wells. 

65. Humans who drink water containing the constituents at the concentrations 

described in paragraph 59 will suffer adverse health effects that could lead to 

death. 

66. The entry of produced brine into the City of Poplar's water supply represents an 

imminent and substantial endangerment to the people drinking the water. 

67. The entry of produced brine into the City of Poplar's water supply during a period 

when COP-3 was contributing relatively higher amounts of supplied water caused 

the water purification system at the Vern E. Gibbs Health Center dialysis center to 

cease functioning and led to the shut down of dialysis treatment. 
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68. The Tribes' inability to issue groundwater use permits due to the presence of the 

groundwater contamination in and around the East Poplar oil field, including one 

permit that would have supported a new PWS, has effectively precluded the use 

of this aquifer as a drinking water resource. 

69. No other appropriate governmental agency has taken the actions necessary to 

protect the health of persons whose source of drinking water is the contaminated 

aquifer. 

70. EPA has determined that this action is necessary to protect the health of persons. 

ORDER 

71. Based on these findings and pursuant to the authority of Section 1431 (a) of the 

Act, 42 U.S.C. § 300i(a), EPA orders that Respondents, in summary, take the 

following actions. Respondents shall (a) collect monthly samples at the City of 

Poplar's public water supply for analysis to detect impending contamination, (b) 

upon homeowner's request, collect monthly samples from homeowner's private 

water wells to detect impending contamination, (c) if triggered by an action level, 

provide treated or alternate drinking water to the City of Poplar, (d) if triggered by 

an action level, provide bottled water to affected homeowners, and (e) submit to 

EPA a plan for studying aquifer remediation options. The detailed actions are set 

forth below. 

Sample and Analyze the Poplar Public Water Supply 

72. On or after the effective date of this order, Respondents shall arrange to collect 

samples from the City of Poplar's public drinking water supply. Samples shall 

be collected, at a minimum, at the frequency shown in Table 4 and shall be 
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analyzed, at a minimum, for the parameters displayed in Table 4. For the 

purposes of this paragraph, samples shall consist of a raw water from each public 

water well and a sample taken at the point of entry into the public water 

distribution system. The first sample collection shall occur before the end of 

December, 2010. 

73. Table 4 lists the required analytical methods applicable to the samples collected. 

For the required strontium isotope analysis, the laboratory must calibrate its 

reported data against the EN-1 standard, commonly used in laboratories analyzing 

samples for Sr isotopes. 

74. EPA or its representative may obtain split samples during any sampling event. It 

shall be EPA's responsibility to have sample bottles ready and available, and to 

coordinate with the designated sampling team for timing and logistics purposes. 

75. Respondents shall alert EPA at least seven (7) days prior to each sampling event, 

to allow EPA or its representative to collect split samples if desired. 

76. Respondents shall pay for the sample collection efforts and sample analysis 

directed in this order. Respondents shall not charge the City of Poplar or its area 

citizens for any such sampling or analysis. 

77. Respondents shall design the analysis work done by chosen laboratories in a 

manner to maximize repeatability and minimize any inter-laboratory variability in 

sample results. Samples shall be analyzed using drinking water methods, if one 

exists, at a laboratory certified to conduct drinking water methods. 9 

78. Respondents shall design the sample schedule to meet the frequency described in 

Table 4 with samples collected at approximately the same point within the sample 

9 See Title 40 of the Code of Federal Regulations, Section 141.28 
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collection interval. 

Provide Safe Public Drinking Water if Needed 

79. Respondents shall, if any of the monitored water quality parameters from water 

supply wells is confirmed to exceed a threshold value shown in Table 5, supply 

safe drinking water to the point of entry into the distribution network currently 

used by the City of Poplar to distribute its public water. Respondents shall bear 

the cost of providing such water. Paragraphs 80 through 83 describe the details 

for this process. 

80. If results from the City of Poplar pubic water supply point-of-entry sample show 

an exceedance of the any of constituents listed in Table 5, Respondents shall, 

within 72 hours of any Respondent learning of the exceedance, sample again for 

each constituent exceeding the value shown in Table 5. Each re-sampled 

constituent found to be above the threshold value in Table 5 shall be deemed a 

confirmed exceedance. 

81. Samples collected for confirming an exceedance shall be analyzed at the same 

laboratory that produced the original exceedance value. Only if the original 

laboratory is incapable of analyzing the re-sample shall an alternate laboratory be 

considered, and only after consultation with the alternate laboratory to ensure it 

employs the same analytical methods as those used at the original laboratory. 

82. The threshold values shown in Table 5 for these constituents are based on the 

following rationale: the groundwater contamination plumes in the area have 

considerably higher concentrations of constituents named in Table 5 than are 

presently found in the City of Poplar's public water supply. At the concentrations 
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found in the more contaminated areas of the groundwater plume, the water would 

be rendered dangerous to drink and may not be useable for other domestic 

purposes. The contamination has moved and is now entering the City of Poplar's 

public water supply. The concentrations of the constituents listed in Table 5 are 

likely to increase and may do so abruptly with the arrival of the bulk of one or 

more of the groundwater contamination plumes. The threshold values represent 

an "early warning" of an impending condition whereby the public water wells are 

rendered unusable. The "early warning" is chosen to allow Respondents adequate 

time to react to new information to install the requisite treatment or alternate 

supply of public drinking water for the City of Poplar. 

83. Upon a confirmed exceedance of one or more of the parameters in Table 5 in the 

City of Poplar's water, as described in paragraph 80, Respondents shall within 

seven days provide a safe supply of drinking water to the City of Poplar. The safe 

supply of drinking water shall meet all primary drinking water standards at the 

point of entry into the City's public water system, shall meet secondary drinking 

water standards such that the aesthetic characteristics of the water are equal to or 

better than those measured by EPA's November 19, 2010, sample results, and 

shall meet the current volumetric demand for consumptive uses in the homes of 

people served by the City's public water system. Respondents shall assure there 

are trained drinking water personnel operating the public water supply system, as 

the water supply is amended through Respondents' complying actions. This 

responsibility for ensuring there are trained operators at the public water supply 

shall include reasonable financial assistance to the City for its existing public 
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water supply system operator if one now exists, or, if trained personnel are not 

now present, Respondents shall provide the necessary means to obtain trained 

personnel. 

Sample and Analyze the Private Water Wells 

84. On or after the effective date of this order, and upon a request by any homeowner 

residing within the 15 square mile area described in paragraph 28, Respondents 

shall collect monthly samples for analysis of the constituents found in Table 4 

from such homeowner's private water well used for human consumption. If the 

residence employs any water treatment, the minimum number of samples 

collected shall include both a raw and finished water sample. If there is no water 

treatment employed, the minimum number of samples collected shall be one raw 

water sample. 

85. EPA or its representative may obtain split samples during any sampling event. It 

shall be EPA's responsibility to have sample bottles ready and available and to 

coordinate with the designated sampling team for timing and logistics purposes. 

86. Respondents shall alert EPA at least seven (7) days prior to each sampling event, 

to allow EPA or its representative to collect split samples if desired. 

87. Respondents shall pay for the sample collection efforts and sample analysis 

directed in this order. Respondents shall not charge the homeowner for any such 

sampling or analysis. 

88. Homeowners within this 15 square mile area whose water supply is currently via 

one or more private wells may request to have their well water sampled and 

analyzed. Homeowners may contact either EPA or OEP, using the respective 
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contact information found in paragraph 100, EPA and OEP will communicate 

about homeowner well water sampling requests. 

89. EPA will transmit to Respondents, via email, the information about homeowner 

well water sampling requests. 

90. Upon receipt by Respondents of the homeowners wishing their water sampled, 

Respondents shall add these homes to a monthly sampling schedule. Unless there 

are fewer than 7 days prior to the next scheduled sampling event at the City of 

Poplar, newly added sample locations at private residences shall be collected 

during the City of Poplar sampling. For those timing situations where fewer than 

7 days exist before the City of Poplar sampling is scheduled, the newly added 

sample locations at private residences shall be collected at the next monthly 

sampling event of the City of Poplar's public water. 

91. Within seven days after Respondent receives the residential water sample results 

from the laboratory, the laboratory results shall be sent to each individual 

homeowner, and copies shall be submitted to the addresses in paragraph 100. 

Provide Bottled Drinking Water to Area Residents Using Private Wells if Needed 

92. If any of the monitored water quality parameters from a private homeowner's 

water well is confirmed to exceed a threshold value shown in Table 5, 

Respondents shall supply bottled drinking water to such private homeowner. 

Respondents shall bear the cost of providing such bottled water. Paragraphs 93 

through 96 describe the details for this process. 

93. If results from any private homeowner's well water show an exceedance of the 

any of constituents listed in Table 5, Respondents shall, within 72 hours of any 
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Respondent learning of the exceedance, sample again for each constituent 

exceeding the value shown in Table 5. Each re-sampled constituent found to be 

above the threshold value in Table 5 shall be deemed a confirmed exceedance. 

94. Samples collected for confirming an exceedance shall be analyzed at the same 

laboratory that produced the original exceedance value. Only if the original 

laboratory is incapable of analyzing there-sample shall an alternate laboratory be 

considered, and only after consultation with the alternate laboratory to ensure it 

employs the same analytical methods as those used at the original laboratory. 

95. The threshold values shown in Table 5 for these constituents are based on the 

following rationale: the groundwater contamination plumes in the area have high 

concentrations of constituents named in Table 5, such that the contaminants upon 

arriving at a private homeowner's well, would render said water dangerous to 

drink and may not be useable for other domestic purposes. The contamination has 

moved and is now entering the City of Poplar's public water supply. The 

groundwater movement is complex and the contaminated groundwater may 

invade the area listed in paragraph 28. The concentrations of the constituents 

listed in Table 5 are likely to increase if the contaminated groundwater arrives 

abruptly with the bulk of one or more of the groundwater contamination plumes. 

The threshold values were chosen to represent an "early warning" of an 

impending condition whereby one or more homeowner's private water well is 

rendered unusable. The "early warning" is chosen to allow Respondents adequate 

time to react to new information to provide bottled water to such homeowners. 

96. Upon a confirmed exceedence of one or more of the parameters in Table 5 in any 
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homeqwner's private well water, as described in paragraph 93, Respondents shall 

within seven days provide bottled water such homeowner. The bottled drinking 

water shall meet all primary drinking water standards at the point of entry into the 

City's public water system, shall meet secondary drinking water standards such 

that the aesthetic characteristics of the water are equal to or better than those 

measured by EPA's November 19, 2010, sample results. The quantity of bottled 

water to be delivered upon a confirmed exceedance shall, at a minimum, be 

calculated as 2 liters per day per resident, unless this quantity is deemed by the 

homeowner to exceed their need. 

SUBMIT A PLAN TO EPA TO PROVIDE AQUIFER REMEDIATION OPTIONS 

97. Within 90 days of the effective date of this order, Respondents shall submit to 

EPA for approval, a plan describing how Respondents intend to identify options 

for cleaning, capturing or otherwise removing the groundwater contamination 

endangerment to the alluvium and glacial till. The plan shall include the 

following components. 

A. A review of available data relevant for characterizing the groundwater 

contamination and associated hydro-geologic setting, 

B. Identify gaps in the data necessary to characterize the groundwater 

contamination and associated hydro-geologic setting, and describe how 

such gaps would be filled, 

C. Identify options for cleaning, capturing or otherwise removing the 

groundwater contamination, 

D. Descriptions of efficacy testing and/or modeling to fully evaluate the 
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options in subparagraph C above, and a time estimate for conducting 

efficacy testing and/or modeling, 

E. A time estimate to fully evaluate and recommend a preferred remedial 

option. 

OTHER REQUIREMENTS 

98. Respondents shall diligently seek any necessary approvals for complying with any 

requirements in this order. 

99. Respondents shall continue to meet requirements in paragraphs 79 through 83 

until the earlier of: (I) the City of Poplar's PWS is served by the Dry Prairie I Fort 

Peck Rural Water System, being built by the U.S. Bureau of Reclamation and said 

water system has been operating without exceeding any MCLs for a period of one 

month, or (2) EPA releases Respondents from these paragraphs. 

100. Reporting: 

Any reporting required under this Order shall be directed to recipients as follows: 

For EPA, 
Nathan Wiser 
Mailing address: 1595 Wynkoop Street, Denver CO 80202 (8ENF-UFO) 
Email address: wiser.nathan@epa.gov 
Phone number (303) 312-6211; 

For City of Poplar, 
Linda Christiansen, 
Mailing address: P.O. Box 630, Poplar MT 59255. 
Street address: 406 2nd Ave West, Poplar MT 59255. 
Email address: cityofpoplar@nemontel.net 
Phone number (406) 768-3483; 

For Montana DEQ, 
Jon Dilliard 
Mailing address: 1520 E. Sixth Ave., P.O. Box 200901, Helena, MT 59620-0901 
Email address: jdilliard@mt.gov 
Phone number: (406) 444-2409; and 
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For Fort Peck Tribes Office of Environmental Protection: 
Deb Madison 
Mailing address: P.O. Box 1027, Poplar MT 59255 
Street address: 
Email address: 2horses@nemontel.net 
Phone number: (406) 768-2389. 

101. The provisions of this Order shall apply to and be binding upon 

Respondents, their officers, directors, agents, successors and assigns. Notice of 

this Order shall be given to any successors in interest contemporaneous with 

succession. Action or inaction of any persons, firms, contractors, employees, 

agents, or corporations acting under, through or for Respondents, shall not excuse 

any failure of Respondents to fully perform their obligations under this Order. 

102. This Order does not constitute a waiver, suspension, or modification of the 

requirements of any federal statute, regulation, or condition of any permit issued 

thereunder, including the requirements of the Safe Drinking Water Act, which 

remain in full force and effect. Issuance of this Order is not a waiver by EPA to 

forego any additional administrative, civil, or criminal action(s) otherwise 

authorized under the Act. 

103. This Emergency Administrative Order is a final agency action by EPA. 

104. This Emergency Administrative Order is binding on all Respondents. 

105. Unless otherwise indicated, all days referred to in this Order are 

considered to be calendar days. 
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106. The effective date of this Order shall be three (3) days from the date of 

issuance, not including the day of issuance. 

Issued this ___ day of --------' 2010. 

Sandra A. Stavnes, Director 
UIC/FIFRNOPA Technical Enforcement Program 
Office of Enforcement, Compliance, and Environmental Justice 
United States Environmental Protection Agency, Region 8 

Michael T. Risner, Director 
Legal Enforcement Program 
Office of Enforcement, Compliance, and Environmental Justice 
United States Environmental Protection Agency, Region 8 
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EPU 1-D Salt Water Disposal Well 

lii~illii&~~~; .. ;;~·i ·~··; .. ~:Ji~~~ii~:;~\~:;_;,'~~~-:~~t~'·:;::~~~:{j~~~~~~!~~i~~;(~~~,-
Huber S-D Salt Water Disposal Well 

LAW-M07 Groundwater Monitoring Well 

M-71 Groundwater Production Well 

USSG09-3 Groundwater Monitoring Well 
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Cbarp Lab Lab 

.: '• ~~·;:/{~./; .. ;\~·:-~ .. ~;~:*fJ:k#~:t~~ " 
. ~~: ·::· ; ).,{~ >i7"'f··~i~:::~ .. {.<·=:e '-,( ~t:.:~~·)· ... 

Sample Balance pH SC Na Mg K Ca F Cl HC03 S04 N03 Dr 

pslcm mg/L J11I/L mg/L mg/L mg/L J11I/L mg/L maiL maiL maiL 
1ifti~i,}y;~~'0~ti$Wf:: :-;~3~ -~i%,5'(,. :ii.~:f i.~-~~'JiQ•,t}3il;~i:~t,~i:~-

coP-1 -0.1 . 7.6 1926 337 32.6 5.87 66.0 o.38 189 600 211 0.11 1.81 

~~h-¥i ~ilttiil·~~---iit._;;Jij•·: JS'4_;:,-: 61,~. ~~-~;:}ji)}.-~:;t-;iJil~~~;:::/~i~'iJ ~;~!~; 
COP-3 0.1 7.4 3230 518 56.0 8.20 109 0.28 783 516 105 <0.02 7.80 

-1~J}ijj~~~~~~~~~ ;#1:~~~: <:~~~-: 'ii?,:· .-_.14$~::,: ~;~ ::?WiJ·Y-~:;i:~~a:~~~t~~$;--~ 
EPU 1·0 -1.4 7.0 150000 42800 213 691 1460 5.05 70600 242 1350 <0.80 23.0 

-liS it~~!'iiiJt~~{~~~; :~~1" r!M:tn'~: ~;mr$ 't~se··- > tQO} ·:~· -~,i88j~}~ -t•ir,·-: -~~l~~~ .:<~t~~{i~'Y 
Huber 5-D -1.2 7.0 116400 32200 143 438 854 5.71 51800 274 1700 0.67 10.3 

~-~;:~~jf6tki~~~'t''.:·;,;~j-i.lFi· ~-.:~$:·}. -z~_.4 · · Q?, .. 3~1 o:~:,·. 2j.~>- :~\1~~;.· :J(4.~: ;.,~~ 
M-3 -0.9 7.6 5130 773 139 12.7 172 0.21 1400 543 315 <0.03 0.494 

~~;(~~~;~;~~\~rl~:·:· '"';~~ ,,~¥4i: .-... &:• ..• 1.ss ·-· ··~-:n: .o~~s" _ ·s~:£ .::i~•K·' :·!,~~;E .. ;~ 
MOC-11 -0.9 7.0 24990 5180 274 26.0 512 0.21 8700 480 1250 <Q.12 17.9 

~t{{~);f .. :~~~~'*~i::;c:~J~t.~'~; ·\8~ .. :'11~3~· .. {381 ;JJt,l;s;i· ····~-;,;. ;~ ~;".(,'; ~f,:. ·~ .. -~:~;~~ 
PNR-27 -0.8 6.7 34900 5160 1320 61.9 1610 0.16 12900 722 2060 201 3.41 

-:~~i~~~~~~~~~~t·\a:it·7:·.;~-fti: .. 4Q:-o· ;a:»:·· 19._o. 'li.45• ;·\g'a:··>Ua&if~;·ttiJ,~I~:~ 
PR-R-PR-o42 0.8 8.7 1779 331 50.3 9.08 28.9 0.42 120 642 287 <0.02 0.128 

~~i~tri'Jj:.~!:' ·~l!llJI~ ¥~~:·:; · · .20~9 ... 4.22:: :J.t8·,3 >(?~}:~~ .;/;liJ.t· :.; :~~t~i:,·~, ~'~f; ;~~j ~j-
USGS 06-8 -0.1 7.7 1166 248 12.5 3.76 23.6 0.43 18.0 558 165 <0.02 0.076 

. ~~~:if i]>~-~~tJF~ ~-~]l ;'~~wt'• . ·;a;:A .. · -:~t;·lii•·· ,,.s;·6· ·?li\-: :~ •... Ai_· 'l~U~i: .. •·· .... :~,_-_ ... _:~'~,"--.~·_· .. _''lolo,· •... ·-·~_._·.(.•_.·. c~_•_;,~_: .····.·_··.:;_L)_··_. ·_.:_.,._:a-i$ __ .· •. _··.!._._:_,_r_.:·_'!·.·.· __ lfi·_ -~;~_ .. -.·.·_·.))~.·-~--···· ·_ ._ ... _.is_"_·,• , .1/.ty;... __ .-:.v:.:N~:{:t,;:~, ... ~~:.-:~-·;.,. ... ··J;~l'"··~~~'~-~·,"ii~!.u.;~~.-:f 'Jv·, ~~ -~ (~Wl ~w .. ~~~ ........ 
USGS 09-6 -1.3 6.5 19810 2310 778 33.2 967 0.10 7360 243 376 <0.10 3.08 

-~ .... -~~'""'~1<~it;~t..~·~;.::\;•;;t;~~~e:i~~~~A~.":~•,~~-·:\lfi:9L·:;:is;::-d,•~#.'!,'.-t;i!•£,c·t..W~~~\~~it~~; ~'l.~~N!':;,:·'.':../!f_~: ·, , ... <~-·· ,._,~ .. -'1~1;}- _,_J(!.'!If,--.·-.... ~-- ~ ,·~·- . lAt _, .. ·.• •. ' --~~~\(:';-·"'~~,-:·:!} ... __ :(:,.J.,:;t •.• ~. ~.:.. -1":·-'W<h· -·~-~ ·--~~.1 

USGS 92-11 -1.1 8.1 6330 1400 12.7 7.65 36.0 0.48 1730 614 309 0.08 0.643 
~~~~~-4{~~~P~ :1.>:~14't1~t: '';lf914}i; '.2i4l &.02'- ·· -.1-·~ :i~~~f~· :.~tJ'1;'· ,~:~~, 1~1f;if~~~~~: 
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Be B AI Cr Mn Co NJ Cu Zn As Sr 

pg/L pg/L PWL pg/L pg/L pg/L PWL PWL PWL pg/L 

·-~~----~~~----il!i«4' 97 <0.8 633 <20 4.1 507 <1.0 <12 <2.0 <12 8.3 668 
-~~~~~>il~i~~~~~~~-
~~~~-~·~lllltW~J!~~-

PR-R-PR-042 0.019 106 <0.8 llOO <20 4.7 3.7 1.1 <12 <2.0 <12 4.6 569 
--~&li~·1:'iiH~~~~~11~~~~~~"f:t~.ii~~~~1:~~~ . ~- __ .il!~~~~ ... ?~.c~tt~~1acru&t.; .. ;~~~~~? 
USGS06-8 0.020 76 <0.5 552 <13 4.3 112 <0.6 <1.5 <1.3 <1.5 8.2 241 

-~All~~--'--·-'" <. • -.~1· --~-:~. • __ -b,··~ -~ ~ 

USGS09-6 0.451 369 <2.0 598 <50 <9.0 5150 <2.5 <30 <5.0 <30 24 12500 
i&i'"J!~-~~~~ .... !ai:i. ~- ~· ··. . ·. . . & 

USGS 92-11 0.057 183 <1.0 756 <25 <4.5 143 <1.3 <15 <2.5 <15 3.5 833 

-
lflliRIJ&~gs· '\IJp~· .···;e~fl~'· ·. '•'•-~·~--~-!!~:--· ··.·~1<~4"'ii>\i~.· ' ''~i·-· ,. ~· . ·-~--. -· ~ ~~ ..• -;_~ . AAf• . ..~: '•jt( ~~ .. ¢I~--== ~\'' -'~ .. . ~ .. ?:22.~.--.. ----/~<·-·---.·'". .·:···-··~----~·~_ .... ___ :·~--'~:. ~- ;·: .. __ ... ,~•:•r·" ._ ....... :;,-:_~-- ~---· ...... ,.,4,t ..... ·""" _ .... , .. ·, .. ::: 
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AlkaUnlty Hardness 
Sample Rb Mo Ag Cd Sb Cs Ba Pb Th U u CaC03 u eaco, TDS 

PilL PilL PilL PlfL PaiL PaiL PilL PilL PaiL PilL maiL maiL 
~~~\~~:o,:~ bfi1\J~~l~fltliiirt:~: ~r5f::::f<1!a··., ;;~Sf~ ?~;~:~•~~~~~r{ltltll 
COP-t 2.0 11 <2.8 <0.8 <0.8 <0.8 45 <0.73 <0.12 1.17 492 299 1200 

~'~{~i?if< ~:~u~1' :~:~;tii,;·:~; ·:48~~;---~-: .. :;j;tt·}.~·~: \:~:; ·?'f.itRfii~- ~:~::?i~W/~f:t:~J,t~~ltlll 
COP-3 2.7 8.0 <4.7 <1.4 <1.4 <1.4 89 <1.2 <0.20 1.35 423 502 _,; i' 1850 

-i~~~~Wit;~ nii;f. ~~)'t ;~~~t.J.ajr· ·;;¢~?. ~t:~:~:. :~;~t(:z::~ fif~;'f.i£~~~ ;;:;;;4ii:::~J;~JT,f•l«lillfi4 
BPU 1-D 1580 <2.9 <20 <5.8 <5.8 139 1120 <5.2 <0.87 <0.87 198 4520 117000 

Huber 5-D 974 <2.5 <17 <4.9 <4.9 82 564 <4.4 <0.74 <0.74 225 2720 87400 

-i!liJ ·~~~<; ::r~3i.:t11ij:~•:i <'Jiti'f,tBJ"r ?iii0r5·;.: );'3&,,:. ~;~"'' :'~ii~· ijf."!! :~~~,~-;~:,1ff~?(~~.fi-
M-3 1.2 2.7 <7.0 <2.0 <2.0 <2.0 104 <1.8 <0.30 1.08 445 1000 3080 

ilii~~rt1~N~:;; <~~if .. J:;ij;:,~ .;,~~~~ i~; ijt~o: ~i~·· · ·"3 ; = ;~~~i ·,'.~1$:. ··tn1f.~~. ·:+~\~•:: <~)~?i~~i{~s;~ 
MOC-11 2.6 2.9 <7.0 <2.0 <2.0 <2.0 49 <1.8 <0.30 2.64 39~ 2410 16200 

iiillt:i@ff ·:~li''·. ! :tis. :~$> :ifji~~«a. ~~~ · ·:·;~:.~· :!<Q,gl:· •m~~?~~·· ~i:~\~i$!.:~~·~·rh~J,!tiir#i*:liii~;J: 
PNR-27 6.8 <1.0 <7.0 <2.0 <2.0 <2.0 S2 <1.8 <0.30 76.5 592 9450 23700 
~~~~i"'):~w··;.; • _., .. , . ' ~~'fi~"'"''P ·• ·:;,~~ '1 .• ~m ~B,~ ···~l.o~?"'"''~~i~!oli':,U~yi; 
~~~;. ·f~3;i:- ;_:;1J,ij?~ :~Cl4f. ·•~j~t-.~7.~\rf;iaf{l;~ .. :~,.:.:·t~ {\:ij).~~ ~~:.~Q~ ~-:;r.~~ ~;~;t~~m~~~;~~,~~~~;~~~ 
PR-R-PR-042 1.6 2.8 <2.8 <0.8 <0.8 <0.8 6S <0.73 <0.12 2.07 527 279 1140 

USGS 06-8 0.9 11 <1.8 <0.5 <O.S <0.5 28 <0.45 <0.08 0. 76 458 llO 747 

USGS 09-6 3.4 <1.0 <7.0 <2.0 <2.0 <2.0 321 <1.8 <0.30 1.07 199 5610 12000 

USGS 92-11 0.8 5.5 <3.5 <1.0 <1.0 <1.0 42 <0.90 <0.15 1.95 504 142 3800 
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Sample Sample Date Sr (pgll) 

COP-3 7/21/10 1,110 0.70821 

COP-3 5128109 1,020 0.70819 

---~~iJitlit~~~;·_,~ 
EPU 4-G 712'))10 5,960 0.70683 

-llflilillaj.~'iifiJ.~~;~i¥:si;!··. 
LAW-M04 

PNR-27 

PR-R-PR-042 

USGS06-ll 

USGS 09-2 

7120/10 2,230 0.70828 

26,000 

--~~~·~:.~:;:· - ~~j-~ii~1 

7/2'))10 

7121/10 569 0.70814 

6124/ff.J 397 0.70811 

-f~~$J;t~i~~~~it:~' 
' 7/20/10 529 0.70825 

~-~~-~~)!~j·-~p 
USGS 09-7 7120/10 2,510 0.70822 

USSG09-3 7119110 647 0.70812 
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. ~ 

.-- \~~~~: ·. 

Sample Source COP-I COP-I COP-I COP-I COP-2 COP-2 COP-2 COP-2 DS-1 DS-1 DS-2 DS-2 

316 302 323 320 289 283 

. ~-~:··:: _;; <1$9,j?'~\ <}~t~~x~·z': ~.5;~~;~~~z~:~x::~:~~l:,; if,~!'t: 
Potassium 4.76 4.55 4.81 4.63 5.35 5.3 5.52 5.42 5.77 S.61 4.99 4.81 

f:Rflftt:~~::;'·>,~r~'::!< ~;;:·~tr.:,·l c.<~~; .. <i~.>. : , ii4 r : • ~-2M " 21J ' .· ·, i1~;;:~ t~-:3~;f;L. 1:, ~·~~~:.:~~- i;!. ~~ ~~~t~ f:~~ 
Manpnese 0.366 0.339 <0.002 <0.002 0.0073 0.0072 <0.002 <0.002 <0.002 <0.002 0.003 0.002 

:af!;~;rf~ffi;;:~t>~;£;.:,;~ .:y:rfi·i~·::i··-~~~;~- ·~~~,'(Y!l$:io) :;~1-lf;f,.·~:: q.i;' ·," -~~~~~;:;. _::;~,~~~-~tj~¥~ .. ~¥t.,~~ib_: 
Strontium 0.48 0.459 0.468 0.424 0.693 0.704 0.65 0.618 0.685 0.679 0.471 0.459 

~~-~l!~i~:i'i'·~tf" ;;~~•:?::.~~ct•7? :·r.ta.:{;:: :::142·'< · Jjt; · ;·' ,a:r :;: .~:~r~~ :::.!iff:~- :.Jj6-~;.: -::Lii~W;ii•~~·~~~;y: 
Bromide 1.2 1.2 <0.5 <0.5 2.3 2.3 0.9 0.9 0.9 <0.5 <O.S 

~~JJ2jiil~1~t:~~~~ ·~~~~~·'k<t{·~~~ :, :_.r ~:/~~-.. ~·. ,· .: ; .·2a4~~:··: ' ~ .·· ; -·~·· < :;:~:•!.:~~;>~~41'.~.'::·~ :~, i· ;·"'·:~-~~~ :.:Zf~"~~;.;{~~-~:fi~ ~t~iW~ 
Alkalinity 477 477 449 449 487 488 502 502 502 503 450 449 

~~~.f.1';~;·;,3f(;:j~':'- '~:ih*: ',~~-; . , .J,~ .. ·,.. r;b1f· ·· 't,uo. ·-~~:~ ::~i•··. 'i;111(;'i_~'1:1'Ji&'~:~;·:i~ ~'r:fiJ: 
Organic Constituents (pg/L) 

0.92 0.92 

··o·-.. :<•.· 'o•.;.;.'f ·~' ,~··.·. ,.,.,.,~··, .. ~ ·. 

2-butanone 0.18 0.27 1 0.94 1.04 0.10 1 0.101 

· .. ;·:;~~'~;:;: \:2~·.f . 9.~. , to~ .. _·· 
Bromochloromethane 4.31 4.28 

IIJI(tj)JII~~-~ii~~.t·q1lt~:t~/'?i'~~~ ·~:i30~ ,_ , zit; · ·:~~.t-~< f'~;~:,·;}~.;~'J ::M~-,:~~7fi~~lS\~i~~~~~~ 
Bromoform 0.18 1 0.44 1 59.5 58.4 24.8 25 11.3 11.2 10.9 11.2 59.4 933 

Cardon disulfide 0.27 J 0.25 1 

~\~n:;:,·h\~::· .. ;f't~)Hr' .:,~40>~:~ ·~~-! ,,.442 :: 11~ · . J1$ : <t.( .· :j~.; :':~4l,:~:-:;.~~r&J:~,f):j!~i::;~~~s 
Olloromethane 0.27 1 0.37 1 0.11 J . 0.20 J 

1Mlliittt~~~ "~:Ql:~1S~.~;'~~(:c:,,.;L~il· ·· · ~:1t# · .· · 36i4 . • · · ,3~~ · . •· "a~?t'~ :;,.~~f:_; :~l.~r#~'W::··~~~.~· :.~:~fl;:~~~~it 
Dibromomethane 8.36 8.51 0.1 J 0.15 J 

~-~~;:·~~'~;.·· 
m,p-xylene 

: ','."~':~J~.(i'!;'M,1-t 
0.60 J 0.64 1 

. ~ . ' 
<I ·~·,"' • 

·:.'_·. 

:lflfi'•·-·:i~:-·'i :; ·~;:~i.: :if~'.l ~q;;r;.:·. :o.~· x o:zf 1 · · 0.221· /o~t~li,~.::ojs:t>~~~·: ~tri.::r(~~;Jit~~i;.!~; 
Methyl iodide 

~~~.~ 
o-xy1ene 

;~-~---
Tetrachydrofuran 

·\~1ii~>·~x~tfit~-~ ·.-~:-> 

,;ur···.1 

0.55 

o.M'.: 

0.63 

·0.481 
U =Untreated, sample collected as raw water 

0.54 

0.86 

0.59 

. ~-,. . -. 
0.24 J 0.26 1 

. ' ~· 

< < 

oA6 1 · o.84 r o~fl6:· 

T =Treated, sample collected after Fe, Mn removal and chlorination treatment 
R =Replicate sample, sample collected immediately following initial sample 
J =Sample result is above method detection limit and below method reporting limit 
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Analyte 

Toluene 

Xylenes (total) 

Strontium (Sr) Isotope 

Manganese (Mn) 

Calcium (Ca) 

Iodide (I) 

Barium(Ba) 

Sample Collection 
Frequency 

Monthly 

Monthly 

Monthly 

Monthly 

Monthly 

Monthly 

Monthly 

Monthly 

East Poplar oil field matter 

EPA Analytical Method 
(See 40 CFR Part 141) 

. ' . . . 

524.3 

524.3 

The 87Sr.tMSr ratio must be accurate to within :t:0.00002. The 
data must be calibrated against the EN.:1 standard. 

200.7 

300.0 

200.7 

Method reporting limit must be at least 5 micrograms per liter 

200.7 or 200.8 
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Constituent Action Level (mg/L) Sample point 

~·~~'~i;;,, .. 
Toluene 0.2 Entering distribution system 

Xylenes 2 Entering distribution system 

.... ,: ~~~~~),:,'' 
Manganese (Mn 0.3 Entering distribution system 

.'J ,· .... -' ' • • ·-'.~'".\~.>.' .,. .. 

~:-~'":::,:::·,~·;i~·. 

Sulfate (S04) 500 Entering distribution system 

.... ,~ ' ':~~-~f' 
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Figure 1. Gen~ralized location qf low hydraulic conducti~ity zone, 
selected surface-water sites, anthelected wella, Eas~dplar oilfield. 
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Figure 2, TDS and Strontium Concentrations 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Barbara Boxer 
Chairman 

MAY 1 9 2010 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Madam Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of July 22, 2009, in which you sent further questions to 
the U.S. Environmental Protection Agency (EPA) following the May 12, 2009 
Committee on Environment and Public Works hearing concerning the fiscal year 2010 
budget. 

Enclosed, for insertion into the hearing record, are EPA's responses to those 
questions. 

If you have any questions, please contact me or your staffmay call Tom 
Dickerson of my staff at (202) 564-3638. 

Enclosure 

Arvin Ganesan 
Deputy Associate Administrator 

for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wnh Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable James M. Inhofe 
Ranking Member 

MAY 1 9 2010 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Senator Inhofe: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of July 22, 2009, in which you sent further questions to 
the U.S. Environmental Protection Agency (EPA) following the May 12, 2009 
Committee on Environment and Public Works hearing concerning the fiscal year 20 l 0 
budget. 

Enclosed, for insertion into the hearing record, are EPA's responses to those 
questions. 

If you have any questions, please contact me or your staff may call Tom 
Dickerson of my staff at (202) 564-3638. 

Enclosure 

Sincerely, 

Deputy Associate Administrator 
for Congressional Affairs 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wfth Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Post consumer) 



Questions Submitted for the Record by Senator Boxer 

Water Infrastructure 

Boxer Question l: The President's budget proposes $3.9 billion for the 
Clean Water and Drinking Water State Revolving Funds, which represents a 
serious commitment to rebuilding the nation's infrastructure and providing jobs in 
communities across the country. Please describe how the Administration's budget 
increase for the revolving funds will help repair and rehabilitate our nation's aging 
infrastructure? 

Answer: The Administration's investment for the Clean Water and 
Drinking Water State Revolving Funds reflects a renewed commitment to address 
the Nation's drinking water and wastewater infrastructure needs. The investment 
will facilitate continued progress toward drinking water and clean water goals, 
and result in increased job opportunities at the local level. In addition to the funds 
invested through the American Recovery and Reinvestment Act (ARRA), these 
dollars are a critical step to meet water infrastructure needs in communities across 
the country. The funds will help meet the needs indicated in both the 2004 Clean 
Watersheds Needs Survey and the 2007 Drinking Water Needs Survey. 

Green Infrastructure 

Boxer Question 2: The President's budget places a strong emphasis on 
investing in green infrastructure- it proposes a 20% set-aside in the Clean Water 
and Drinking Water State Revolving Funds and increased investment in green 
infrastructure research. Please describe the benefits of investing in green 
infrastructure, including in job creation, and also how this investment will help 
address the nation's clean water and drinking water needs? 

Answer: The goal of the 20% Green Project Reserve is to provide funding 
for capital projects that offer a lower cost alternative to traditional approaches to 
persistent water quality challenges. Green stormwater practices are expected to 
alleviate the burden on combined sewer and separate stormwater systems by 
capturing and treating stormwater before it reaches the collection system. Green 
Infrastructure management methods and technologies encourage infiltration and 
evapotranspiration, and capture and reuse stormwater to maintain or restore 
natural water processes. Green infrastructure is an approach to wet weather 
management that is cost-effective, sustainable, and environmentally friendly. 

Green drinking water practices are expected to extend the capacity of 
systems, increase water quality, and enable water efficient production, thereby 
reducing pumping and treating of drinking water sources. Energy efficient 
Publicly Owned Treatment Works (POTWs) have lower electric bills, 



contributing to more cost-effective sustainable utilities and reduced Greenhouse 
Gas emissions. Conserving water will reduce the burden on depleted aquifers for 
drinking water and reduce the volume of wastewater that must be treated by the 
nation's POTWs. 

All of these projects create new design, construction and maintenance jobs 
The green project reserve requirement, in effect, expands the components of 
eligible projects receiving SRF support, and subsequently expands the job-types 
beyond those historically necessary to complete traditional water quality projects. 

Benefits of Addressing Global Warming 

Boxer Question 3: Global warming poses a serious threat, including 
increasing the risk of devastating storms and tragic wildfires. Please describe the 
scope of this budget's commitment to address greenhouse gas emissions and some 
of the expected benefits from these measures? 

Answer: The FY 2010 enacted budget has $164 million to address the 
climate change. These funds are divided among a number of programs. 

As in years past, in FY 20 I 0 we have continued to work on our highly 
successful voluntary programs, pursuing these common sense approaches to 
reducing greenhouse gas emissions. EPA partnership programs break down 
market barriers and promote the deployment of cost-effective technologies and 
processes designed to yield greenhouse gas reductions over the life of the 
investment. Some, such as Energy Star and SmartWay Transport, have increased 
the use of energy-efficient products and practices, spurred investment in clean 
energy development, and reduced emissions of carbon dioxide, methane, and 
other greenhouse gases with very high global warming potentials. 

The Agency's Clean Automotive Technology program has developed 
advanced clean and low greenhouse gas emitting engines and hybrid technologies. 
Through this program, EPA transfers innovations and know-how to automotive 
and truck companies wanting to commercialize significant elements of these low
GHG innovations. 

EPA is also continuing to manage the implementation of the highly 
successful Methane to Markets Partnership -- a US-led, international initiative 
that brings together 3 I Partner governments and over 900 public and private 
sector organizations to advance methane recovery and use as a clean energy 
source. Currently, the US is supporting over I 70 projects around the world and 
has leveraged over $278 million in public and private sector investments. These 
projects are expected to reduce emissions by 6 I million metric tons of COr 
equivalent annually. 



In addition to EPA's voluntary climate change programs, EPA provides 
technical assistance and expertise to advise the Administration and Congress on 
effective, economically and environmentally sound approaches to greenhouse gas 
policy. EPA's climate change analysis builds on the understanding of (I) the 
emission and sequestration of GHGs, for all GHGs and from all sectors of the 
economy; (2) the economic, technical, and policy issues related to wider 
deployment of key mitigation technologies (e.g. energy efficiency, transportation, 
non-C02 GHGs, carbon capture and storage); and (3) the key design elements of 
a cap and trade system (including coverage and point of regulation, cost 
containment mechanisms, allowance distribution, market oversight, and offsets). 

EPA is currently implementing the Greenhouse Gas mandatory reporting 
rule and developing the infrastructure for handling the data in the first year of 
reporting in 2011. This includes developing and testing the data management 
system, working through data exchange standards with states, continuing to issue 
guidance to the regulated community, responding to requests from individual 
facilities, and preparing for review and dissemination of data collected in 
FY201l. 

EPA is also continuing its work to develop a framework for geologic 
sequestration, to help address barriers to the widespread development and 
dissemination of carbon capture and storage systems. 

Chemical Risk Assessments 

Boxer Question 4: Administrator Jackson, the budget asks for a $5 
million increase for EPA's Integrated Risk Information System (IRIS) which 
develops risk assessments that are used to create safety standards in other 
programs, such as the Clean Air and Drinking Water programs. Can you please 
describe how this money will help better protect public health? 

Answer: The IRIS program supports the Agency's efforts to assess public 
health risks from exposure to environmental pollutants by providing the highest 
quality science-based chemical hazard and dose-response assessments. Peer 
reviewed, qualitative and quantitative health hazard assessments are prepared on 
environmental pollutants of relevance to EPA's regulatory programs. These 
assessments are used by EPA's program and regional offices to support their 
decision making and are also disseminated to the public, principally on the IRIS 
internet database. IRIS is widely used throughout EPA and the risk 
assessment/risk management community as the premier source of hazard and 
dose-response information for environmental pollutants. These additional 
resources are necessary to increase the number of completed assessments, in 
addition to decreasing the backlog of draft assessments, to better meet the needs 
of the Agency. 



_________________ , _____ _ 
---------------

Perchlorate 

Boxer Question 5: I am very concerned by the Agency's past delay in 
issuing a drinking water standard for perchlorate. This is a dangerous contaminant 
that can harm the body's hormone system, which helps to control human 
development. Infants and pregnant women may be especially at risk from 
perchlorate exposure. Please describe the status of EPA's efforts to regulate 
perchlorate in drinking water? 

Answer: The status of EPA efforts pertaining to perchlorate is as follows: 

• EPA plans to complete its drinking water regulatory determination for 
perchlorate in the summer of2010. 

• Administrator Jackson directed EPA scientists to re-evaluate data 
related to the perchlorate regulatory determination. To ensure 
transparency and opportunity for public input on its decision making 
prior to making a final regulatory determination, the Agency sought 
comments on these alternative approaches for interpreting data in a 
August 19, 2009 Federal Register Notice. 

• Since September 2009 EPA has been undertaking an extensive review 
ofthe information provided in the public comments. 

• If the determination is to regulate, EPA will move expeditiously to 
develop a national drinking water standard for perchlorate and conduct 
the health risk reduction cost analyses and consultations required in 
developing such a rule. 

Chromium 6 

Boxer Question 6: Please describe the status of EPA's efforts to revise 
the drinking water standard for chromium? 

Answer: The status of EPA efforts pertaining to the drinking water 
standard for chromium is as follows: 

• EPA published the current national primary drinking water regulation 
(NPDWR) for total chromium (which includes both chromium III and 
VI) on January 30, 1991. 

• The NPDWR established an MCLG and an MCL of 0.1 mg/L. 
Although the NPDWR regulates total chromium, the adverse health 
effects associated with hexavalent chromium (Cr VI) are the basis of 
the current MCLG because that is the form with the greatest potential 
effects. 



• In 2002-2003 and as part of our first six-year review of existing 
drinking water regulations, EPA noted that the National Toxicology 
Program (NTP) had agreed to study the chronic toxicity and 
carcinogenicity of oral exposure to Cr VI. 

• In 2008, the NTP released a study indicating that chromium VI may 
cause cancer via oral ingestion. 

• While an assessment for chromium VI currently exists on the Agency's 
Integrated Risk Information System (IRIS), it does not include an 
evaluation of carcinogenicity via oral ingestion. As a result, on 
December 21, 2007, the Agency nominated and included Cr VI on its 
2008 IRIS agenda. 

• The Agency is currently working with the California EPA, New Jersey 
Department of Environmental Protection, and the Centers for Disease 
Control A TSDR and has posted a schedule for completing the 
assessment on the IRIS Tracking System website. (Note: IRIS Track 
has a projected date of completion and final posting of the assessment 
to the IRIS database in the first quarter FY 2011). 

• Once the IRIS assessment is completed, the Agency will review the 
outcome of the health reassessment along with other factors (e.g. 
analytical and technology feasibility, occurrence and exposure from 
drinking water, etc) and evaluate whether it is appropriate to revise the 
drinking water regulation. 

Perchioroethylene 

Boxer Question 7: Perchloroethylene is a widely used degreasing solvent 
and is also used in dry cleaning operations. This chemical, which is also called 
tetrachloroethylene, can harm the nervous system, liver, and kidneys. Studies 
have also found that perchloroethylene can also harm the reproductive system. 

a) Please describe the status of EPA's review of this chemical in the 
Integrated Risk Information System and whether EPA's review of this chemical's 
potential human health risks is consistent with the latest recommendations on risk 
assessment from the National Academy of Sciences. 

b) What steps is EPA planning to address this toxic contaminant? 

Answer: EPA's draft assessment for tetrachloroethylene 
(perchloroethylene) was released for public comment and submitted to the 
National Academy of Sciences (NAS) for external peer review in June 2008. On 
February 9, 20 I 0, the NAS released on their Web site the results of their peer 
review of EPA's draft. EPA is currently reviewing the recommendations in that 
report and will consider the advice of the NAS, along with comments received 
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from the public, and will revise the draft assessment expeditiously. EPA 
anticipates posting a final assessment in the fourth quarter of FY 20 l 0, though the 
date of the final assessment will depend on the complexity of revisions that need 
to be made based on the NAS review and public comments. After completing the 
assessment, EPA will post key health hazard information on the Integrated Risk 
Information System database, which provides science-based human health 
assessment information to support the Agency's decision-making activities. 

Coal Ash Regulations 

Boxer Question 8: The Tennessee Valley Authority's devastating coal 
ash spill in Kingston, Tennessee is an important example of the risks posed by 
coal waste. 

a) Please describe the status of EPA's efforts to determine whether to 
regulate coal combustion waste disposal activities and its review of the safety and 
risks of coal waste impoundments? 

Answer: A proposed rule from EPA for coal combustion residuals 
(CCRs) is currently undergoing review under Executive Order I 2866. 

EPA's review of the structural safety of coal waste impoundments is an 
on-going, multi-stage effort. This includes Information Request letters sent to 
companies and facilities; site assessments; independent reports on specific units; 
and facility plans to implement the recommendations identified by EPA's 
contractors to improve the structural stability of these units. Specifically, in 
March and April, 2009, EPA mailed Information Request letters under the 
authority of the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) to electric utilities that have surface impoundments or 
similar units that contain coal combustion residuals (CCRs). These information 
request letters were sent to 219 facilities and through them, EPA received 
information on 584 impoundments; EPA has used this information to assist in 
evaluating the structural _integrity of these management units. EPA posted all of 
the information received from the utilities in response to this information request. 

EPA, working closely with other federal agencies and the states, reviewed 
the information provided by the facilities to identify impoundments or similar 
management units that need priority attention. Using contractors who are experts 
in dam integrity, in 2009, EPA conducted site assessments at all units identified in 
response to our information request letters as having a high or significant hazard 
potential rating and have made recommendations that the facility should 
undertake to address possible problems identified with the stability of these 
management units. (The hazard potential rating refers to the potential 
consequences of a unit failure, not to the structural stability of the unit or the 
probability of failure. A high hazard potential means that a failure of the unit is 



likely to cause loss of human life. A significant hazard potential means that a 
failure of the unit is likely to cause environmental or economic damage or damage 
to infrastructure.) EPA did not assess units at TVA's facilities in 2009, as there 
are other ongoing reviews of these units. However, we plan to address TV A 
facilities once those on-going reviews are completed. 

EPA is requesting that facilities implement the recommendations made 
through site assessment reports and is intending to follow up to ensure that the 
recommendations are implemented. If a company does not plan to address the 
recommendations in the report, EPA is prepared to use its existing authorities to 
make sure that the impoundments are stable. EPA has posted final reports on 38 
facilities covering 83 units on the web site, and plans on posting additional reports 
shortly. In addition, EPA has posted the plans that 22 facilities have submitted for 
addressing the recommendations made in the final reports. Additional plans will 
be posted as soon as possible subsequent to review. 

During its review of facility responses, EPA learned of nine additional 
facilities with surface impoundments. EPA mailed Information Request letters to 
these facilities on December 29, 2009. Currently, the information received is 
being analyzed and will be posted to the EPA website in the near future. As 
EPA's nationwide assessment progresses, updated information will be available 
on the web site. In addition, EPA would be happy to provide you or your staff 
with a full briefing on our assessment efforts. 

Question: b) Please also describe all documents or information that EPA 
has gathered in its review of coal combustion waste disposal activities, including 
treatment, that describe impoundments that present known or potential hazards. 

Answer: As described above, EPA has gathered a great deal of 
information on impoundments containing CCRs. 

EPA has conducted several analyses of public health and environmental 
risks and impacts associated with disposal of coal-fired power plant wastes. 
These include a damage case study and a draft risk assessment in support of 
EPA's March 1999 Report to Congress 1 and its May 2000 Regulatory 
Determination2 on coal combustion residuals (CCRs). In the damage case 
assessment, EPA identified 11 proven cases of damage to groundwater and 
surface water. Because of extensive comments, EPA did not consider the draft 
risk analysis to be sufficient to draw reliable conclusions on risks. 

Since then, EPA has revised and completed the risk assessment and 
damage case study. EPA published these documents for public comment in a 
Notice of Data Availability (NODA) in the Federal Register of August 2007 (72 

1 For more information on EPA's supporting documentation for EPA's March 1999 Report to Congress 
rlease refer to http://www.cpa.gov/osw/nonhaz/industrial/special/fossil/lsltcs:h.htm 

Please refer to: http:/iwww .cpa. go v/usw/m mlmz/i ndustrial/spec ial/foss i J/ff2 t~ lr .pdf 



FR 49714). The NODA summarized the results ofthese studies. The studies can 
be found at: 
http://www.regulations.gov/search/Regs/home.html#documentDetaii?R=0900006 
48027b9cc 
http://www.regulations.gov/search/Regs/home.html#documentDetaii?R=0900006 
48023415b 

Following TVA's coal ash spill in December 2008, EPA began evaluating 
potential compliance issues under the Resource Conservation and Recovery Act 
(RCRA), the Clean Water Act (CWA), and the Emergency Planning and 
Community Right-to-know Act (EPCRA), related to the disposal of CCRs by 
coal-fired power plants. In addition to the CERCLA information collection 
activities to assess impoundment stability and engineering characteristics in 
March and April of 2009, in June 2009 EPA issued Information Request letters 
under the authority of the CW A to 19 coal-fired power plant facilities. Pursuant 
to the requests, the facilities were required to submit information related to: its 
on-site impoundments used to store. or treat waste or wastewater; its processes 
used to treat and dispose of waste and wastewater; and other information related 
to the generation and disposal of CCR that was needed to make compliance 
determinations under RCRA, the CW A and EPCRA. The Agency is currently 
reviewing the information submitted. 

On September 15, 2009, EPA announced plans to revise effluent 
requirements for discharges from steam electric power plans, including coal-fired 
plants. This announcement utilized the results of a multi-year study of the 
potential environmental impacts from power plant wastewater discharges. EPA 
conducted this study to better understand how pollutants from wastewater at coal 
combustion facilities may result in environmental degradation if improperly 
handled. On October 23, 2009, EPA published the findings of this study in a final 
report titled Steam Electric Power Generating Point Source Category: Final 
Detailed Study Report (October 2009, 
http://www .epa.gov /watersc ience/ guide/ste~un/). 

On November 13, 2009, EPA issued an Information Request letter under 
the authority of the Clean Water Act to American Electric Power (AEP) requiring 
it to conduct liquefaction, slope stability and vibration studies for two coal ash 
surface impoundments at its Philip Sporn Plant in West Virginia. The request was 
issued after an initial assessment of the structural integrity of the two surface 
impoundments raised concerns about the long term stability of the impoundments. 
The request set specific requirements and due dates for the three additional studies 
needed to evaluate the long term structural stability of the impoundments. EPA 
received the seismic slope stability analysis on February 12,2010 and will receive 
the vibration study on June 30, 2010 and the liquefaction study on September 30, 
2010. 



Smart Growth 

Boxer Question 9: Please describe how much money and staff time, in 
full time equivalents, EPA is requesting for its Smart Growth program, and how 
this request compares to the money and staffing provided to this program in fiscal 
year 2009. 

Answer: 

Resources (Dollars in Millions): 

FY 2009 Enacted FY 2010 Pres Bud 

$3.9M 
18.0 

$5.1 M 
18.0 

Smart Growth FTE FTE 



Questions Submitted for the Record by Senator Carper 

Carper Question 1: As I'm sure you know, a recent American Lung 
Association study reported that six out of ten American live in areas where air 
pollution endangers their lives. You've listed five main goals for the Agency: 

I. Clean Air & Climate Change 
2. Clean Water 
3. Land Preservation & Restoration 
4. Healthy Communities & Ecosystems 
5. Compliance 

Of these goals, clean air is funded fourth. Does that reflect the 
Administration's priorities? 

Answer: The Administrator outlined seven priorities for EPA in January, 
20 I 0. They are: taking action on climate change; improving air quality; assuring 
the safety of chemicals; cleaning up our communities; protecting America's 
waters; expanding the conversation on environmentalism and working for 
environmental justice; and building strong state and tribal partnerships. The 
President's FY 2011 budget for EPA reflects these priorities while making tough 
choices to reduce costs. The President's FY 2011 budget increases funding for 
programs falling under EPA's Clean Air and Global Climate Change by 
approximately $97 million over the FY 2010 Enacted Budget. 

Carper Question 2: In December, the DC District Court of Appeals 
remanded the Bush Administration's Clean Air Interstate Rule (CAIR). This 
decision keeps CAIR in place for an undermined period of time, while EPA must 
rewrite the rule. The same court vacated the Bush mercury rule in February 2008. 
Recent reports have indicated that the EPA plans to propose a rule in May 2010 
for both mercury and other air toxics coming from power plants and a 
replacement for CAIR-

a) Is this true? 
b) Is it true that you will not be able to replace CAIR with another cap

and-trade program? 
c) Rewriting these rules will be a significant task for the Agency - but is 

there a sufficient increase in FTEs to do so? 
d) Do you have the manpower and budget capacity to rewrite both these 

rules and have them ready by next year? 

Answer: We plan to propose a rule to replace CAIR soon and finalize it 
after public comments are addressed. The rule will establish compliance dates for 
emissions reductions that will be the most beneficial for states developing plans to 



attain and maintain the national ambient air quality standards for ground-level 
ozone and fine particles. 

Through settlement negotiations with the plaintiffs, EPA will propose a 
utility MACT rule in March 2011 and issue a final rule in November 2011. Once 
we issue a final MACT rule, the Clean Air Act provides that existing units must 
be in compliance within 3 years; new sources must be in compliance upon startup. 

Carper Question 3: The new Renewable Fuel Standard program 
increases the volume of renewable fuel required to be blended into gasoline from 
9 billion gallons in 2008 to 36 billion gallons by 2022. The EPA is responsible for 
promulgating regulations to ensure the biofuels mandate and accompanying 
greenhouse gas reduction targets are met. The FYlO budget includes $5.6 million 
for biofuels research and sustainability analysis, which is a sizeable increase of$5 
million from FY09. 

a) What does the EPA plan to do with the additional funding, and what 
sort of biofuels research and analysis would be prioritized? 

Answer: With the additional $5 million in FY 20 I 0 for biofuels research, 
EPA will develop the 2010 Report to Congress on the impacts of biofuels to date 
and likely future impacts resulting from requirements of Section 2ll(o) of the 
Clean Air Act. This report was mandated by Section 204 of the Energy 
Independence and Security Act (EISA) of2007. In addition, funds will be used to 
further research and characterize releases, exposures, and significant 
environmental and public health risks arising from increased volumes of biofuels. 
In particular, EPA will research the environmental impacts of biofuels feedstocks, 
production, transportation and end-use, for which EPA has a mandate or authority 
to address under the Clean Air Act, the Resource Conservation and Recovery Act, 
the Toxic Substances Control Act, and other statutes. 

Carper Question 4: The American Recovery and Reinvestment Act 
provided $4 billion for the Clean Water State Revolving Fund and $2 billion for 
the Drinking Water State Revolving Fund. Of that funding, states were required to 
dedicate at least 20 percent to green projects, including green infrastructure and 
energy or water efficiency. The EPA's FY 20 I 0 budget similarly proposes a 20 
percent set-aside for green infrastructure and efficiency projects. 

Can you describe the progress to date in allocating Recovery Act funding 
to green water infrastructure projects? 

Answer: Every State Revolving Fund obligated at least 20 percent of its 
capitalization grant to projects eligible for the Green Project Reserve (GPR) and 
communities that received this funding placed every dollar under contract by 
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February 17, 2010. Over $1.6 billion of SRF funds (Clean Water and Drinking 
Water) funds were dedicated to GPR projects. Green Project Reserve projects 
relate to clean water or drinking water system actions that result in positive 
impacts on water efficiency, energy efficiency, green infrastructure, and 
environmentally innovative projects. 

Question: What criteria are the EPA using to determine what qualifies as 
a green project - and how much of a premium is placed on efficiency and leakage 
reduction? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 
percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 2010 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 
identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. EPA's guidance places no extra premium on any specific 
type of GPR project, including efficiency and leakage reduction. 

Carper Question 5: Although Delaware has no frontage on the 
Chesapeake Bay itself, a significant portion of the western edge of the state drains 
to the Bay's rivers. Approximately one third of Delaware's acreage drains into the 
Bay system, with nearly all of that in agricultural production. How does the EPA 
intend to work with the states to improve the Chesapeake Bay Program and bring 
about real progress in phosphorous and nitrogen reductions? 

Answer: EPA and its federal partners are developing a strong new action 
plan, with the help of the states, to reduce phosphorous and nitrogen from all 
sources in the Chesapeake Bay watershed. 

First, EPA has committed to a strong and transparent accountability 
system through a Bay-wide Total Maximum Daily Load (TMDL) for the Bay 
watershed. The TMDL will ensure that all controls and measures needed to 
reduce nutrient and sediment pollution to meet Bay water quality standards are in 
place by 2025. As instructed in the Presidents's Executive Order (EO) 13508, 
EPA and USDA is exploring a new program that would provide leadership and 
support to States for a trading program to offset pollution loads from new or 
expanding sources under the TMDL. 

Second, EPA and its federal partners have been working expeditiously to 
meet the May 12, 2010 deadline for publishing a final strategy as required by the 
EO, Chesapeake Bay Protection and Restoration. Through its work to implement 
the EO, EPA is identifying actions and changes to be made to regulations, 
programs, and policies. EPA has already announced plans to develop new 



regulations for the Chesapeake Bay to significantly reduce runoff pollution from 
urban, suburban and agricultural sources. These regulatory actions would serve as 
a backstop for the work of the States. Specifically: 

EPA plans to propose and take final action on a new rulemaking for 
concentrated animal feeding operations (CAFOs) that will consider 
expanding coverage and strengthening permit limits in the Chesapeake 
Bay watershed. EPA recognizes the valuable contributions states have 
already made in reducing nutrient runoff from CAFOs and encourages 
the states to strengthen their programs through enhanced measures in 
their state implementation plans. In the event a state program is not 
sufficient to meet TMDL expectations, our new rulemaking will seek 
to strengthen requirements, but we will not implement them for states 
that have adopted effective programs on their own. EPA will take 
action by December 2014. 

EPA announced on October 30, 2009 its intention to initiate a national 
post-construction stormwater rulemaking that will consider more 
stringent elements applicable to Chesapeake Bay watershed. As part 
of this rulemaking, EPA will consider additional Bay-specific 
requirements, including expanding MS4-regulated areas; setting post
construction standards for areas with smaller development footprints; 
and increased measures for retaining rainfall on development sites. 

EPA may develop and implement a number of regulations and 
programs to reduce nitrogen from a variety of stationary and mobile 
sources of air deposition. Approximately one-third of the nitrogen that 
reaches the Bay comes from emissions into the air from vehicles, 
industries, power plants, gas-powered lawn tools and other emissions 
sources. EPA will implement its current nitrogen control programs for 
air emissions and establish air deposition allocations as part of the load 
allocations in the Bay and tributary TMDLs. 

EPA has also committed to a vigorous program of compliance and 
enforcement actions to protect and restore the Bay. With these rulemakings and 
actions, EPA would significantly strengthen or clarify federal requirements that 
would limit nutrient and sediment discharges to the Bay. 

Finally, new resources will be available to help the states meet these goals. 
In FY2010, Congress provided $50.0 million to EPA for the Chesapeake Bay 
Program, a $15.0 million dollar increase over FY 2009 figures. EPA will 
distribute seventy-five percent ofthe $15 million increase, or $11.2 million, to the 
six Bay watershed states and the District of Columbia as Chesapeake Bay 
Regulatory and Accountability Program (CBRAP) Grants. These additional grant 
funds more than double the funding available to states through existing 
Chesapeake Bay Implementation Grants. Additional funds will be available for 



contractor support to the states and DC for Watershed Implementation Plan 
development. 

The President's FY201 I budget reflects the Administration's commitment 
to Bay restoration with a request for $63.0 million in FY201 1 which proposes 
continued funding for these Chesapeake Bay grant programs for the states. 

While EPA will continue to play an important enforcement role in the Bay 
States, the States themselves will primarily conduct the bulk of environmental 
inspections and compliance assistance. As such, EPA would closely plan and 
coordinate compliance and enforcement efforts with its State (and 
Commonwealth) partners within the Chesapeake Bay Watershed to ensure robust 
watershed-wide compliance and enforcement programs that establish clear 
expectations for the public and the regulated community regarding compliance. 
An EPA/State Planning, Communication and Oversight plan will be developed 
pursuant to this Strategy. Through our coordinated efforts, EPA and the states 
will strengthen their compliance and enforcement programs to ensure compliance. 

To leverage EPA and the states' limited compliance and enforcement 
resources, EPA will coordinate closely with the States in the Bay watershed on 
targeting and pursuing the most serious contributors to Bay impairment, including 
significant sources of nitrogen and phosphorus contamination. 

Carper Question 6: In 2004 EPA launched a voluntary program called 
SmartWay that is designed to create strong market-based incentives that challenge 
the freight industry to improve its environmental performance and overall fuel 
efficiency. By 2012, the SmartWay program aims to save between 3.3 and 6.6 
billion gallons of diesel fuel per year. EPA predicts SmartWay participants will 
also reduce their annual greenhouse gas emissions by 48 million tons of C02 
equivalents. This innovative collaboration between EPA and the freight industry 
is a true partnership between the public and private sectors that works. What has 
the program's budget been for the last two years and will it be expanded in FYIO? 

Answer: The funding level for this program is: 

($ in millions)_ 
FY 2009 FY 2010 FY 2011 President's 
Enacted Enacted Budg_et R~quest 

Smart Way $2.8 $2.8 $2.7 

Carper Question 7: It is oftentimes necessary for a truck to idle its main 
engine to provide driver comforts such as heat or cooling. EPA estimates that 
trucks bum over 1.1 billion gallons a year in this manner. The installation of idle 
reduction systems can virtually eliminate the need to idle the main engine. 
However, this equipment can cost up to $10,000, making it difficult for an owner 



to afford purchasing such devices. How can Congress help these businesses with 
the purchase of this equipment so we can conserve fuel and reduce greenhouse 
gas and other emissions? 

Answer: EPA's SmartWay Transport Partnership provides information to 
the trucking industry about idle reduction solutions, via our technical bulletins, 
our web site, direct stakeholder outreach, and other media directed at truck fleets 
and operators. 

EPA also awards Diesel Emissions Reduction Act (DERA) funding 
through the SmartWay Finance Program, to fund projects that develop innovative 
financial programs. These grants fund projects to help truck operators purchase 
idle reduction equipment. However, unlike a traditional grant program, in which 
funding is used to directly reduce the cost of equipment, the Smart Way Finance 
Program provides funding to grantees to establish innovative financial programs 
which offer more attractive loan or lease terms. Many trucking fleets are operated 
by small businesses and owner-operators; these mom-and-pop operations find it 
difficult to access capital to purchase fuel-saying equipment, even equipment with 
a positive payback, like idle reduction equipment. The SmartWay finance 
program makes idle reduction more affordable to these operators, by reducing the 
initial cost to purchase the idle reduction equipment, and by providing a pathway 
for truck operators to pay back the loans or leases through fuel savings. The 
funds, once repaid, are available to assist other truck operators. 

Congress can assist by providing the funding requested in the President's 
budget for the SmartWay program and its outreach to the trucking industry about 
the need to reduce unnecessary idling; and by providing the funding requested in 
the President's budget for innovative grant programs like the SmartWay Finance 
program. This program achieves reductions in criteria pollutants and greenhouse 
gas emissions, saves fuel and energy costs, protects energy security, and improves 
air quality, while offering our nation's truck drivers improved access to equipment 
that allows them to rest during federally-mandated rest periods. 
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Questions Submitted for the Record by Senator Inhofe 

lnhofe Question 1: a) How far beyond "navigable waters" do you believe 
federal jurisdiction under the Clean Water Act should extend? 

b) Do you believe federal jurisdiction should include all intrastate waters? 
c) How about ephemeral features? Are there any waters you would not 

include? 

Answer: The Supreme Court concluded in Rapanos that Clean Water Act 
jurisdiction does extend beyond waters considered "traditionally navigable." The 
Administration and EPA believe that it is important that the Clean Water Act 
provide broad protection of the Nation's waters, consistent with Congress' 
commerce, treaty, and property clauses under the Constitution. This position was 
explained in a May 20, 2009 letter addressed to House Transportation and 
Infrastructure Committee Chairman Oberstar, and Senate Environment and Public 
Works Chair Boxer, co-signed by EPA Administrator Lisa Jackson, along with 
leadership at the Council on Environmental Quality, Army Corps of Engineers, 
Department of Agriculture, and the Department of Interior. That letter also 
recognizes the importance of a definition for the waters of the United States that is 
predictable and manageable. EPA supports a definition that improves 
predictability, transparency, and consistency for the regulated public and ensures 
prompt decision-making. 

The May 20, 2009 letter from EPA and other Federal agencies detailed 
that the Administration seeks to restore the geographic scope of "waters of the 
United States" to the scope that existed before recent Supreme Court decisions. 
EPA does not believe that all intrastate waters are subject to CWAjurisdiction. 

The preamble to EPA's Clean Water Act jurisdiction regulations includes 
a list of features that are generally not jurisdictional, such as drainage ditches 
constructed wholly from uplands. EPA also does not believe that prior converted 
croplands are waters of the United States. 

Inhofe Question 2: a) What role do you see coal playing in our nation's 
energy portfolio? b) What are your views on the methods we use to extract coal? 

Answer: Almost half of all electricity generated in the U.S. currently 
comes from coal, and we would expect this resource to continue to play an 
important role in helping meet the nation's energy needs. New economic 
investments in renewable energy sources and nuclear power will also serve to 
help strengthen and diversify the U.S. energy portfolio. Unfortunately, the energy 
benefits of U.S. coal have not been without implications for human health, water 
quality, and the environment for coalfield communities. A growing body of 
scientific data points to serious environmental and human health consequences 



from surface coal mining operations. EPA has acknowledged these harmful 
consequences and is committed to addressing them, in collaboration with our 
federal and state partners and the regulated public, by promoting environmentally 
responsible surface coal mining practices. Not only will such improvements 
better protect water quality and the health of communities, consistent with federal 
law, but they will also ensure the nation continues to benefit from the economic 
and energy advantages of coal. 

Inhofe Question 3: The EPA budget provides funding to begin laying the 
foundation for a cap-and-trade system. If cap-and-trade legislation such as 
Waxman-Markey passes, how much more funding will EPA need to implement 
it? 

Answer: The Agency has not yet casted out the bill for its impacts on the 
Agency's budget. Any such effort would be highly dependent on the final 
requirements of legislation. 

Inhofe Question 4: If the U.S. adopts a cap-and-trade program, and other 
countries do not, U.S. mining and manufacturing will be displaced overseas. What 
analysis is EPA doing to calculate the costs from increased emissions abroad if 
cap-and-trade passes? 

Answer: EPA recently participated in the development of the report, The 
Effects of H.R. 2454 on Int~rnational Competitiveness and Emission Leakage in 
Energy-Intensive Trade-Exposed Industries: An Interagency Report Respondin~ 
to a Request from Senators Bayh, Specter, Stabenow, McCaskill, and Brown. 
The report uses criteria established in H.R. 2454 to perform a preliminary 
assessment identifying energy-intensive trade-exposed industries; these industries 
would likely be deemed eligible for allowance allocations to "trade-vulnerable" 
industries under H.R. 2454. The report also performs economic modeling to 
examine the impacts of a cap-and-trade program on the international 
competitiveness of energy-intensive trade-exposed industries, and the 
effectiveness of H.R. 2454's allowance allocation provisions in mitigating those 
impacts. Related to this, the modeling also examines the effectiveness of these 
provisions in preventing "emission leakage" -- a shift in manufacturing activity 
and associated emissions overseas that could, under some circumstances, result 
from the adoption of a domestic climate policy. 

The report finds that, of nearly 500 manufacturing industries, 44 are 
sufficiently energy intensive and trade exposed that they would likely be deemed 
eligible for allowance allocations to "trade-vulnerable" industries under H.R. 
2454. Almost all of these industries fall within five broad sectors: chemicals, 
paper, nonmetallic minerals (e.g., cement and glass), iron and steel, and 

1 http://www.epa.gov/climatechangeleconomics/economicanalyses.html 



nonferrous metals (e.g., aluminum). These industries account for about I 0% of 
manufacturing output and 5% of manufacturing employment. The economic 
modeling in the report predicts that the allowance allocations in H.R. 2454 would 
offset any adverse effect that a cap-and-trade program would otherwise have on 
these industries' international competitiveness, preventing emissions leakage that 
might otherwise arise if such a program were to reduce the competitiveness of 
U.S. industry. That modeling also predicts that, even in the absence of the 
allowance allocations in H.R. 2454, on average, the bill's impact on the 
competitiveness of energy-intensive trade-exposed industries would be relatively 
limited. 

Inhofe Question 5: How is the agency equipping itself to take on major 
international initiatives such as establishing a program in developing countries to 
reduce emissions from deforestation, or help evaluate and approve international 
offset credits as proposed in Waxman-Markey? 

Answer: EPA, in cooperation with federal agencies such as USAID and 
other research institutions, has developed an effective program for working with 
developing countries on monitoring, reporting and verific.ation of emissions from 
tropical forests. The program emphasizes a pragmatic combination of ground 
measurements and remote sensing data to get credible and consistent data over 
time that can be used in the development and implementation of policies to reduce 
emissions from deforestation. EPA is working with State Department and other 
federal agencies to ensure that international technical standards for monitoring, 
reporting and verification of reduced deforestation are consistent with 
requirements laid out in proposed domestic legislation. EPA is also working with 
other federal agencies to track developments in existing international offsets 
programs and assess strengths and weaknesses in areas such as the project 
approval process, project baselines, monitoring requirements, and verification. 

In FY 2010, EPA requested funding to provide technical assistance and 
expertise to advise the Administration and Congress on effective, environmentally 
sound approaches for a GHG cap and trade program. One major area of effort 
was offsets, which are a key component of reducing cap and trade costs while 
leveraging reduction opportunities in uncovered sectors. With these resources, 
EPA is developing protocols and methodologies that can accurately account for 
emission reductions from· major offset categories, assessing and developing 
options for monitoring and verifying the effectiveness of offset projects, and 
analyzing and developing options to encourage early reductions prior to the start 
of a federal regulatory program such as cap and trade. EPA will also assess the 
potential for existing and proposed mechanisms under the United Nations 
Framework Convention on Climate Change (UNFCCC), such as Reduced 
Deforestation and Degradation (REDO) to provide cost reductions while 
guaranteeing environmental credibility. 
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The efforts we are taking in FY 2010 can be used to inform a single- or 
multi-sector cap and trade approach, and also if an approach other than cap and 
trade is ultimately pursued. Specifically, monitoring and verification, 
establishment of baselines and performance standards, and assessment of state, 
federal and international programs are directly relevant to policies such as taxes 
and technology- or other incentives-based approaches. Work on the international 
offsets and REDD issues is needed given the importance of finding effective ways 
to support developing country action to reduce GHG emissions. The budget of $5 
million provides a strong foundation for this work effort. 

Inhofe Question 6: You issued a memo to the staff on April 23 
addressing the issue of transparency and saying you will bring "sunlight" to the 
agency. You've declared several times you would bring "overwhelming 
transparency" to EPA. The prior administration held regular management 
conversations between senior agency leaders and staff, and these were broadcast 
so any employee could see them on their desktop computer. I understand none 
have been held since your arrival. How does reducing information to the public 
and the staff bring "sunlight" and promote "overwhelming transparency?" 

Answer: EPA has taken many steps to increase transparency, including 
making the schedules of the Administrator and senior staff available to the public, 
something that had not been done in the prior Administration. In order to 
communicate better with more Americans, EPA regularly webcasts policy and 
research discussions to the public. There was a recent live webcast of the FY 
2011 budget rollout, including the audience questions and answers. When 
traveling to the EPA regional offices, the Administrator makes it a priority to have 
frank discussions about a range of issues with large numbers of EPA employees, 
stakeholders and local media. These are just two examples of how the 
Administration is making this EPA more transparent for all Americans. 

Inhofe Question 7: The agency had consistently published on its website 
a report to the public on how it was performing and the results it was obtaining. 
The last such report appeared in December and there hasn't been one since. Why 
is that? 

Answer: In accordance with the Government Performance and Results Act 
(GPRA), EPA produces an annual Performance and Accountability Report 
(PAR), each November. EPA's PAR describes to the President, Congress, and the 
public the Agency's environmental program and financial performance over the 
course of a fiscal year. The PAR reports the performance results that EPA 
obtained over the year, measured against the targets presented in the Agency's 
performance plan and budget. The reports also describe progress in addressing 
management issues. For the past three years EPA also has produced a shorter 
"Highlights" version of the Performance and Accountability Report, intended for 
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a general public audience. All GPRA-related reports can be found on EPA's 
website at http://www.cpa.gov/performance. EPA also produces quarterly 
performance information for those programs that received funds through the 
American Reinvestment and Recovery Act (ARRA). An ARRA performance 
report for the first quarter of FY 20 I 0 can be found at http://epa.gov/recovery/. 

Inhofe Question 8: You've said you would publicize your schedule, but 
what is published on the EPA website are items such as "staff briefing" with no 
subject matter, or "meeting with Administration officials" with no indication of 
topic or participants. On some days, the message says, "The Administrator's 
schedule is not available." 

a) How does this constitute "overwhelming transparency?" 
b) What will you do to improve this reporting? 

Answer: During the last administration the media and other observers 
reported that the public too often felt that environmental policy was being set 
behind closed doors in meetings with industry lobbyists and other special 
interests, with no disclosure and no transparency. The Administrator believes that 
this undermined the public's trust in the Agency and its mission. For the first 
time in the Agency's history, every EPA senior official -- the Administrator, the 
Deputy Administrator, Assistant Administrators and Regional Administrators -- is 
required to post a working public schedule online. That schedule contains 
information on every meeting between EPA senior officials and groups outside of 
Government-- including stakeholders, industry groups, and the public. This gives 
the public more information than ever before about whom the Agency is talking 
to. While EPA is constantly seeking to improve and build on this effort, EPA is 
proud of this brand new initiative, which puts EPA at the forefront of 
transparency efforts across government. 

Inhofe Question 9: a) How often do you meet with Carol Browner, and 
b) What topics do you discuss with her? 

Answer: The Administrator meets or speaks with Carol Browner at least 
once a week about energy and climate policy. 

Inhofe Question 10: What was Carol Browner's role in proposing the 
'cause and contribute' finding and the endangerment finding of greenhouse gases 
under the Clean Air Act? 

Answer: Carol Browner did not propose these findings or direct that they 
be proposed. The Clean Air Act assigns the task of proposing endangerment and 
contribution findings to the EPA Administrator. 



Inhofe Question 11: Your senior climate counsel, Lisa Heinzerling, is a 
noted critic of using a cost benefit analysis approach for environmental and health 
issues. 

a) What is your own philosophy about using cost-benefit analyses for 
EPA's policy analysis? 

b) How do you reconcile her documented views on the matter with 
yours? 

Answer: To support the rulemaking for every economically significant 
regulation, EPA examines: the statutory direction, cost-effectiveness, economic 
impacts, burden on States (as required by the Unfunded Mandates Reform Act), 
impacts to small business (as required by the Small Business Regulatory 
Enforcement Fairness Act), environmental justice consequences (as required by 
Executive Order 12898), and benefit-cost analysis (as required by Executive 
Order 12866). 

As appropriate, and when allowed by law, all of these analyses inform the 
decision making process. It is the Administration's policy that benefit-cost 
analyses are consistent with good science and good economics. EPA's 
economists follow the Science Advisory Board's peer review "Guidelines for 
Preparing Economic Analyses," and OMB's Circular A-4 (guidance for 
conducting benefit-cost analysis). 

Inhofe Question 12: In a recent interview with NPR, you said, "The 
President has said - and I couldn't agree more - that what this country needs is one 
single national road map that tells auto makers who are trying to become solvent 
again what kind of car it is they need to be designing and building for the 
American people." In your view, what is the proper extent of EPA's role in 
designing automobiles? 

Answer: In adopting regulations to control emissions of pollutants from 
motor vehicles, EPA does not specify vehicle design or otherwise specify the 
means by which pollutant reductions are to be obtained. Manufacturers are free to 
achieve the standards in any way they choose. Issuing such performance-based 
standards - standards that specify the result to be achieved and leave 
manufacturers with complete discretion as to how to achieve those results - is 
consistent with the provisions of Title II of the Clean Air Act. Among other 
things, such an approach preserves manufacturers' flexibility to respond to market 
demand. 

EPA's proposed greenhouse gas emission standards for model year 2012-
2016 light-duty vehicles Uointly proposed with NHTSA's CAFE standards) 
follow this approach. Not only are the proposed standards performance-based, 
but because the proposed standards are based on an attribute curve (reflecting 



~-----------··----·--·-··----- -----·- -------------

vehicle size), each manufacturer would have its own fleet-specific standard based 
on the vehicle models it chooses to produce. A major reason for adopting this 
attribute-based approach is to preserve manufacturer flexibility as needed to 
respond to market conditions. See 71 FR 17566 (April 6, 2006) (previous 
administration adopting this approach for 2008-2011 light trucks); 74 FR at 
49490, 49516-517 (proposing to adopt the same attribute-based approach for 
greenhouse gas emission standards under section 202 (a) of the Clean Air Act). 
In the statement you quote, the Administrator was simply referring to the fact that 
as EPA and NHTSA establish consistent vehicle requirements, and California 
accepts these harmonized standards as a means of complying with its own 
standards for light duty vehicle GHG emissions, manufacturers will have a clear 
and stable regulatory context within which to make their individual design 
decisions, and will not have to design separate fleets to satisfy three separate 
regulatory programs. 

Inhofe Question 13: President Obama's budget proposes to reinstate the 
Superfund tax beginning in Fiscal year 2011. He estimates that the tax would 
generate $6.6 billion through fiscal year 2014. Congress has already enacted 
$1.29 billion for the Superfund program in the FY2009 Omnibus Act, and 
provided another $600 million in the American Recovery and Reinvestment Act 
for a total of $1.89 billion for fiscal year 2009. You stated in your testimony that 
EPA and its partners anticipate completing construction activities at 22 Superfund 
National Priority List sites in fiscal year 2010. I understand that number, and the 
specific sites on which that number is based, could very well fluctuate depending 
on a number of factors. Please list the 22 sites that EPA anticipates completing 
based on your budget proposal, and the timeframe for bringing each of those 
specific projects to completion. 

Answer: The following list of 22 sites represents a pool of potential 
candidates that may achieve Construction Completion (CC) in FY 2010. 

The dynamic nature of the Superfund program results in sites moving in 
and out of the CC candidate pool during the year. Superfund projects encounter 
issues similar to other large construction projects, e.g., delays caused by weather, 
equipment and materials availability, and land access and easements challenges. 
Overlaying these issues with those related to the cleanup, e.g., handling hazardous 
materials, addressing hidden subsurface contamination, and verifying remedy 
performance to ensure protection of human health and the environment, adds 
layers of complexity. 

With these complexities, the Superfund program may identify new sites as 
potential near term CC candidates in situations where the actual waste volume is 
less than anticipated, pilot tests or field data demonstrate the effectiveness of an 
innovative technology that eliminates the need for further remedial construction, 
or settlement with a responsible party to conduct the work may be accelerated. 



The vast majority of sites achieve the CC milestone in the last quarter of 
the fiscal year. Generally, this reflects that, for most regions of the country, 
construction activity begins in spring and peaks in summer. 

22 Candidate Sites for Construction Completion in FY 2010 
SITE NAME STATE 

Consolidated Iron And Metal NY 
Foote Mineral Co. PA 
Garland Creosoting TX 
Hatheway & Patterson MA 
Havertown Pep PA 
Hudson Refinery OK 
Interstate Lead Co. (!leo) AL 
Liberty Industrial Finishing NY 
Louisiana Army Ammunition Plant LA 
Malvern Tee PA 
Memphis Defense Depot (Dla) TN 
Metal Banks P A 
Monitor Devices, Inc./Intercircuits, Inc. NJ 
Moss American Co., Inc. WI 
National Starch & Chemical Corp. NC 
Norfolk Naval Base (Sewells Point Naval Complex) VA 
North Cavalcade Street TX 
OeserCo. WA 
Otis Air National Guard Base/Camp Edwards MA 
Parkview Well NE 
Petro-Chemical Systems, Inc. (Turtle Bayou) TX 
Silresim Chemical Corp. MA 

Inhofe Question 14: There are a number of duplicative and unnecessary 
administrative costs associated with the Superfund program. 

a) Can you identify specific examples of such costs, and 
b) How wilf you reduce or eliminate them? 

Answer: EPA makes every effort to manage the Superfund program 
effectively and efficiently. As such, the Agency is currently undertaking an 
Integrated Cleanup Initiative (ICI), the goal of which is to identify and implement 
opportunities to integrate and leverage EPA's land cleanup authorities to 
accelerate cleanup, address a greater number of contaminated sites, and put these 
sites back into productive use while protecting human health and the environment. 



Some of the initiatives that EPA is pursuing to advance ICI include: 

(I) EPA is evaluating the integration of the Superfund Removal and 
Brownfields programs to achieve more cleanup and reuse of 
contaminated properties; 

(2) EPA is evaluating whether the waste cleanup enforcement programs 
can be implemented in· a more integrated fashion; and 

(3) EPA is undertaking an effort to increase program efficiencies by 
examining EPA contracting processes and administrative practices, 
including a review of administrative cleanup processes and an analysis 
of the various program boards and panels to ensure that they are being 
utilized effectively and are not serving as a barrier to cleanup progress. 

Each of the initiatives is designed to improve program efficiencies and reduce or 
eliminate unnecessary costs and duplicative efforts. 

Regarding contracting, the Superfund Senior Regional Management and 
Acquisition Council (SRMAC) is reviewing the existing Superfund contracting 
strategy, including reviewing key issues such as contract capacity/utilization, 
cross contract utilization and efficiencies. SRMAC anticipates completing their 
efforts in FY 2010. A number of possible contract efficiency options have 
already been identified, for example, using a fixed rate "Indefinite 
Delivery/Indefinite Quantity" (IDIQ) type contract rather than an architect and 
engineering type contract when the work involves certain straight forward 
activities, e.g., earth moving. The Superfund program has also continued to look 
at opportunities to streamline paperwork and/or administrative requirements to 
identify potential savings. 

lnhofe Question 15: EPA's lead paint rule requires trammg and 
certification for renovators who disturb more than six square feet in target 
housing. The rule's economic analysis says it would require certifying 186,000 
persons in the next year, and another 123,000 the year after. How do you plan to 
train an average of over 4,000 persons per week to meet the deadline in this rule, 
especially when the rule makes no provision to fund this training? Has EPA 
begun certification yet? 

Answer: EPA has approved 204 training providers as of April 22, 20 I 0. 
Of these training providers, 109 are "traveling trainers" that are accredited to 
provide training in multiple states. These training providers have provided 
training in states that do not have state-specific providers. EPA continues to 
evaluate training provider applications and this number will continue to grow. 

The number of training classes per week continues to increase. Based on 
the most recent data, more than 6,936 courses have been offered and greater than 
160,000 renovators are estimated to have been trained as of April 22, 20 I 0. 



The training capacity will continue to grow after April 22, 2010. 
Renovators will continue to be trained after April 22. 

EPA's estimate of the number of renovators that will conduct renovation 
jobs in pre-1978 housing and in child-care facilities and schools is based on 
activities that will occur throughout the first year the rule goes into effect. This is 
not the number of renovators that will be conducting renovations as soon as the 
rule goes into effect on April 22. 

Inhofe Question 16: The budget requests $600 million for enforcement, 
which is a record amount. Would you please speak to your philosophy about 
education versus enforcement and whether it is more cost effective to educate 
about and prevent damage from pollution versus focusing on punishment and 
responding after the damage is done? 

Answer: The Agency believes providing compliance assistance to avoid 
pollution is a critical element of our efforts to protect public health and the 
environment. The Agency also maintains strong cleanup and enforcement 
programs to deter non-compliance, ensure a level playing field for those that 
follow the rules, and address contamination that threatens the environment and the 
health of our citizens. 

With respect to our compliance and enforcement program, the Agency 
relies on an integrated approach to achieve compliance and deter future violations. 
This strategy uses tools such as compliance assistance to increase understanding 
of, and compliance with, regulatory requirements and a vigorous compliance 
monitoring program to identify violations and better target our enforcement 
efforts. Traditional civil and criminal enforcement programs are also essential to 
protecting public health and the environment, ensuring a level economic playing 
field, and addressing the most egregious violations. Our experience has shown 
that this integrated approach, focused on the most significant environmental 
threats, achieves the greatest level of deterrence and best environmental 
outcomes. 

lnhofe Question 17: You put an end to Performance Track, a multi-year 
effort that was the federal government's principal voluntary pollution control 
initiative. It represented an effective collaboration between government and 
industry designed to educate about and prevent pollution. You did this without 
briefings from program managers or internal agency review. Why? 

Answer: As our environmental challenges have changed, enlightened 
stewardship by progressive companies has become an important adjunct to the 
U.S. Environmental Protection Agency's (EPA) programs. These stewardship 
initiatives augment our regulatory framework through the use of advanced 
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technology and innovation. Many leading companies, for example, have made 
significant reductions in greenhouse gas emissions and energy consumption. In 
nearly all cases these companies are beginning to understand that it is in their 
economic interest, and that of their shareholders to become environmental 
stewards. 

Since 2000, the National Environmental Performance Track Program has 
been an important vehicle through which EPA recognized and encouraged such 
actions. Nevertheless, there has been much discussion about the benefits of the 
program and whether its "membership" approach was the best way to promote 
environmental stewardship on a large scale. Members of Congress and our 
stakeholders asked us to consider other approaches that could be more effective 
for the future. Therefore, we terminated the Performance Track program in order 
to redirect efforts towards other efforts that might lead to greater benefits in 
environmental stewardship. 

Performance Track's remaining resources (in the form of FTE) have been 
redeployed to a variety ofprograms elsewhere in the Office of Policy, Economics 
and Innovation (OPEl) including Performance Analysis, the Smart Growth and 
Green Buildings. 

lnhofe Question 18: Under the State and Tribal Assistance Grant 
program, the EPA budget calls for 20 percent of Clean Water and Drinking Water 
State Revolving Funds to be set aside for green infrastructure projects. What data 
and documentation did you use to determine that 20 percent figure? 

Answer: EPA selected 20 percent for the Green Project Reserve (GPR) in 
20 I 0 based upon the 20 percent Green Project Reserve required set-aside in the 
American Recovery and Reinvestment Act of 2009. It proved to be an attainable 
goal for all States in 2009. Many states proactively solicited GPR projects from 
communities and organizations that have not previously used the CWSRF for 
water quality projects. The demand in those states far outstripped available 
funding. Continuing the provision allows communities to pursue the planning and 
design for other GPR projects with the expectation that they will compete on a 
level playing field with other more traditional projects for funding. 

Question: What criteria is EPA using to determine whether there are 
"sufficient eligible projects" that are green? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 
percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 20 I 0 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 



identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. 

Inhofe Question 19: As you may know, I am very supportive of the 
Diesel Emissions Reduction Act (DERA), but I also take grants oversight very 
seriously. Unfortunately, I have heard some very troubling anecdotes about the 
application process for DERA grants under the stimulus bill. Most of the concerns 
had to do with the web-based Diesel Emissions Quantifier (DEQ) that applicants 
use to calculate the emissions reductions that would result from their proposed 
projects. Specifically, applicants reported having great difficulty getting the DEQ 
to work, even when trying to use it late at night, early in the morning or on 
weekends as suggested by EPA. Some applicants got it to work and then realized 
the information calculated for them was incorrect. In one instance, the DEQ 
reported that a proposed project would reduce a fleet's emissions by more than 
I 00 percent. While that result may be easy enough to catch as a faulty answer, 
other incorrect results may seem reasonable, especially to grant applicants who 
may not be experts at diesel technologies. What specific steps have you taken or 
do you plan to take to ensure that potential applicants do not experience the same 
DEQ capacity problems in the future? 

Answer: The Diesel Emissions Quantifier (DEQ) is a tool to estimate 
emissions from any given set of parameters in a clean diesel project. EPA has 
developed the DEQ for its clean diesel stakeholder community to utilize when 
estimating potential emission reductions from diesel retrofit projects. EPA works 
hard to assure that it is as accurate and as user-friendly as possible. At times EPA 
receives comments, suggestions and/or complaints about the way the DEQ is 
functioning. EPA always takes these comments and complaints seriously and 
strives to make sure that the DEQ is always functioning properly. 

During the Recovery Act grant competitions, EPA received complaints 
that users were not able to access the DEQ. The Agency quickly realized that the 
problem was the limit on the number of same-time users. EPA worked to expand 
the capacity for the number of same-time users at the web server from 
approximately 50 to over 500, which alleviated the problem. This action occurred 
well within the time period in which applicants could submit their grant 
applications. In addition, as always, grant applicants were allowed to use other 
methodologies for calculating emissions reduction estimates as long as these 
alternatives were explained in their grant applications. Some applicants chose to 
use other calculators or methods, such as EPA's Mobile6 or NMIM tools. 

Inhofe Question 20: What specific steps have you taken or do you plan 
to take to ensure that the DEQ does not provide grant applicants with incorrect 
information in the future? 
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Answer: At times, users report problems with the DEQ's calculations. 
When a problem regarding the DEQ's inoperability is brought to EPA's attention, 
EPA must determine if the issue is with the tool or with the user not being able to 
interpret the data. The majority of the time the issue of concern is the latter. In 
these cases, EPA explains the results to the user. 

In rare cases where there is an actual problem with the calculations EPA 
works quickly to identify the source of the issue and updates/corrects the 
appropriate coding within the DEQ. Specifically, the computer code associated 
with that problem is reviewed and appropriate changes are made, if warranted, 
and then the new code is applied. 

In addition, to streamline EPA's approach in evaluating any future 
problem areas, an extensive review of the functionality of the existing code and 
database was performed in August 2009 to ensure there were no extraneous lines 
of code or data hindering the operations ofthe DEQ. 

Inhofe Question 21: Once EPA was made aware of these problems, what 
actions did the agency take to make potential applicants aware of the fact that they 
might need to rerun information through the DEQ, including reentering fleet 
information, to ensure accurate results? If no such actions were taken, please 
explain why there were not. 

Answer: In response to the problem of same-time users having trouble 
due to limited capacity, EPA advised users on its DEQ home web page to 
potentially utilize the tool during non-peak hours. In addition, the DEQ User 
Guide was continually updated as changes were made were to the tool. A tutorial 
on how to use the DEQ efficiently was recorded and posted on EPA's web site. 
Finally, EPA made an announcement about the DEQ through its email listserv, 
highlighting the expanded capacity for same-time users. 

Inhofe Question 22: In light of these known problems, what specific 
steps did you take or do you intend to take when reviewing submitted applications 
to ensure that the information being used to compare applications is accurate, a 
fundamental requirement for a fair competition? 

Answer: It is important to note that the emiSSion reductions are 
considered estimates during the grant application phase. These figures are only 
one of a number of criteria evaluated prior to award of any grant. Specifically, 
during the Recovery Act competitions, EPA allotted four points out of I 00 to 
these diesel emissions reduction estimates. When reviewing applications, if EPA 
deemed the data to be reasonable based on past project experience, the applicants 
received all points. Should an applicant submit data that appears to be 
inconsistent with the project, EPA will still consider the application for award. 



Inhofe Question 23: The budget does not appear to contain sufficient 
funds for revision of all the National Emissions Standards for Hazardous Air 
Pollutants (known generally as MACT standards for the Maximum Achievable 
Control Technology on which the NESHAPs are based). 

a) Are you concerned that EPA has been sued by environmentalists to 
revise all the MACT rules to include specific emission limits in the 
place of the current exemptions for startups, shutdowns and 
malfunctions pursuant to the Court decision in Sierra Ciub v. EPA, 
Civil Case No. 02-1135? 

b) What schedule and budget has EPA adopted for MACT rule 
development? 

Answer: The Agency is working on more than 90 rules to reduce air 
toxics. This is a tremendous challenge, but we are committed to fulfilling our 
obligations under the Clean Air Act to issue regulations that protect human health 
and the environment from air toxics. We are devoting significant resources 
towards developing new Maximum Achievable Control Technology (MACT) 
standards, while completing residual risk and technology reviews (RTRs) of the 
existing MACT standards. EPA is integrating its approach in meeting multiple 
Clean Air Act requirements for stationary sources. For example, where the Act 
requires that the Agency take multiple regulatory actions that affect the same 
industry, we are beginning the process of aligning the timing of these rules to take 
advantage of synergies and help the Agency realize efficiencies in how we use 
our resources. 

EPA recognizes the additional challenges for addressing startups, 
shutdown, and malfunctions (SSM) as a result of the Court decision in Sierra Club 
v. EPA, Civil Case No. 02-J 135. As a result of this decision, EPA is addressing 
the SSM issues through several efforts. We plan to amend the MACT General 
Provisions to remove the SSM exemptions. This administrative amendment 
conforms to the DC Circuit Court of Appeals decision to vacate the SSM 
exemptions in the General Provisions, and we are working to issue this 
amendment, which will impact about one-third of the MACT standards. As we 
undertake periodic reviews for risk and technology reviews of our MACT rules 
for various industrial sectors, we will address startup and shutdown issues as 
appropriate in conjunction with these reviews. In addition, we are undertaking an 
effort to remove malfunction exemptions across all MACT standards. 

lnhofe Question 24: Do you share industry's concerns that removal of the 
exemption from MACT standards during startup, shutdown and malfunction 
events will cause danger to workers, industrial plants, and neighborhoods? 

Answer: Although we have had many discussions with industrial 
representatives, industry has not raised as a significant issue the possibility that 



the 2008 Sierra Club v. EPA decision vacating the prov1s1ons of 40 C.F.R. 
Sections 63.6(t)(l) and (h)(l) may cause danger to workers, industrial plants, or 
neighborhoods. The provisions of 40 C.F.R. Section 63.6(e)(l)(i), which require 
sources to minimize emissions at all times consistent with safety and good air 
pollution control practices, including periods of startup, shutdown and 
malfunction (SSM), are still in full force and effect. 

The Court's vacatur of the SSM provisions directly affects about one-third 
of air taxies standards, which are known as Maximum Achievable Control 
Technology (MACT) standards, and nearly two thirds of MACT standards have 
separate provisions, other than Sections 63.6(t)(l and (h)(l ), to address SSM 
emissions. In a July 22, 2009, letter we encouraged sources that anticipate 
compliance difficulties to contact EPA or the appropriate state regulatory 
authority. By engaging with regulators early, sources can identify their 
compliance concerns and engage in a meaningful dialogue with EPA or the 
appropriate state regulatory authority about the individual circumstances 
presented by a particular facility, including any information on the nature and 
extent of the excess emissions that occurred or are expected to occur during SSM 
events. In appropriate cases, EPA or the state may be able to take action to 
resolve a source's compliance concerns. Such actions may include, for example, 
issuance of an Administrative Order on Consent that includes a schedule for the 
source to achieve compliance during SSM events. 

Inhofe Question 25: Are you concerned that facilities may not be able to 
maintain their manufacturing equipment if they can't shut it down for periodic 
maintenance and restart the equipment without risking knowing violations of the 
Act? Do you view this as the result for certain industries if the SSM exemptions 
are removed from the MACT standards? 

Answer: Elimination of startup and shutdown exemptions should have 
little effect on a facility's ability to maintain manufacturing equipment. In 
general, such equipment can be brought offline safely while continuing to control 
emissions with emission control equipment. Likewise, emission control 
equipment can be brought online prior to startup of manufacturing equipment to 
control emissions during startup. In addition, for rules with their own SSM 
provisions, we plan to address startup and shutdown, as appropriate in 
conjunction with the periodic risk and technology reviews. 

Inhofe Question 26: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. There is discussion on how these new policies will create thousands of 
new renewable jobs, and no discussion on its impacts on coal and nuclear sources 
of energy, which currently supplies 70% of our energy needs. Recently, the 
Federal Energy Regulatory Commission Chairman Jon Wellinghoff had this to 



say about whether America needs new coal or nuclear plants, "We may not need 
any, ever." Do you agree with his statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping meet the nation's energy 
needs. 

Inhofe Question 27: Since EPA is so focused on job creation potential, 
do you anticipate any job opportunities coming from new coal plants or our 
largest source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of 
new coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Inhofe Question 28: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 
If so, please provide them. 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Inhofe Question 29: The EPA Office of Inspector General (OIG) 
recently conducted a scientific analysis suggesting meaningful health benefits are 
more likely to be achieved by increasing iodide consumption for certain 
populations than EPA's current focus on removing exceedingly small amounts of 
perchlorate from drinking water. The OIG report concludes that a "cumulative 
risk assessment approach is required to identify potential actions that will 
effectively lower risk to public health." Do you agree with the conclusion of the 
OIG report that public health policy is better informed by reviewing the 
cumulative risks presented by perchlorate and other chemicals that stress the 
thyroid's ability to uptake iodide, such as thiocyanate and nitrate? 

Answer: On December 30, 2008, the EPA Office of Inspector General 
released the OJG Scientific Analysis of Perchlorate (External Review Draft) for 
comment. EPA's Office of Water and Office of Research and Development 
reviewed and provided comments on the draft report. The OIG has not issued a 
final report. EPA agrees conceptually that cumulative risk assessment of a suite 
of contaminants can be a more effective means of evaluating exposure risks. 



However, the Agency must utilize the best available peer reviewed science in 
decision making under the Safe Drinking Water Act. 

Inhofe Question 30: EPA and the National Academy of Sciences (NAS) 
undertook a comprehensive review of perchlorate. Recently, EPA has asked again 
for assistance from NAS regarding the health effects of perchlorate in drinking 
water. There is considerable activity underway on perchlorate, and top scientific 
bodies are working to understand the effects of perchlorate from a public health 
perspective. However, I understand that, based on press reports, the agency sent a 
proposal on perchlorate in drinking water to the White House Office of 
Management and Budget (OMB) for review on May 18. It is unclear what this 
proposal entails, so please provide a copy of it. Nevertheless, given all the 
scientific bodies still working on this issue, 

a) Why does EPA think it is ready to make a determination on 
regulation? 

b) Will you be completely transparent in showing how you made your 
determination on perchlorate and its effects, showing what scientific 
information you used; and 

c) How you arrived at your conclusions? 

Answer: EPA is committed to transparency in its decision making, and 
the Agency published the supplemental request for comment on the perchlorate 
regulatory determination on August 19, 2009 (74 FR 41883, or see 
http://www.epa.gov/fedrgstr/EPA-WA TER/2009/August/Day-19/w19507 .pdf). 
In this notice EPA sought public comment on a broad range of alternatives for 
interpreting the available data on the level of health concern, the frequency of 
occurrence of perchlorate in drinking water, and the opportunity for health risk 
reduction through a national primary drinking water standard. As part of this FR 
Notice, EPA also announced that it did not planto request additional NAS review 
of issues related to perchlorate. Instead, EPA presented alternative approaches to 
the interpretation of the scientific data relevant to a regulatory determination for 
perchlorate and sought public comment. To assure continued transparency in the 
Agency's decision making, public comments, supporting documentation and a 
summary of the Office and Management and Budget review of the FR Notice can 
be found at: http://www.regulations.gov (Docket ID No. EPA-HQ-OW-2009-
0297). 

Inhofe Question 31: With regard to regulatory actions concerning 
greenhouse gases, will you follow the Presidential directive to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory actions and prior to any key decision points 
during that development and preparation process? 



Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Inhofe Question 32: The budget does not appear to contain sufficient 
funds for revision of all the National Emissions Standards for Hazardous Air 
Pollutants (known generally as MACT standards for the Maximum Achievable 
Control Technology on which the NESHAPs are based). Are you concerned that 
EPA has been sued by environmentalists to revise all the MACT rules to include 
specific emission limits in the place of the current exemptions for startups, 
shutdowns and malfunctions pursuant to the Court decision in Sierra Club v. 
EPA, Civil Case No. 02-1135? What schedule and budget has EPA adopted for 
MACT rule development? 

Answer: The Agency is working on more than 90 rules to reduce air 
taxies. This is a tremendous challenge, but we are committed to fulfilling our 
obligations under the Clean Air Act to issue regulations that protect human health 
and the environment from air taxies. We are devoting significant resources 
towards developing new Maximum Achievable Control Technology (MACT) 
standards, while completing residual risk and technology reviews (RTRs) of the 
existing MACT standards. EPA is integrating its approach in meeting multiple 
Clean Air Act requirements for stationary sources. For example, where the Act 
requires that the Agency take multiple regulatory actions that affect the same 
industry, we are beginning the process of aligning the timing ofthese rules to take 
advantage of synergies and help the Agency realize efficiencies in how we use 
our resources. 

EPA recognizes the additional challenges for addressing startups, 
shutdown, and malfunctions (SSM) as a result of the Court decision in Sierra Club 
v. EPA, Civil Case No. 02-1135. As a result of this decision, EPA is addressing 
the SSM issues through several efforts. We plan to amend the MACT General 
Provisions to remove the SSM exemptions. This administrative amendment 
conforms to the DC Circuit Court of Appeals decision to vacate the SSM 
exemptions in the General Provisions, and we are working to issue this 
amendment, which will impact about one-third of the MACT standards. As we 
undertake periodic reviews for risk and technology reviews of our MACT rules 
for various industrial sectors, we will address startup and shutdown issues as 
appropriate in conjunction with these reviews. In addition, we are undertaking 
an effort to remove malfunction exemptions across all MACT standards. 

lnhofe Question 33: We understand that EPA may not share industry's 
concerns that removal of the exemption from MACT standards during startup, 
shutdown and malfunction events will cause danger to workers, industrial plants, 
and neighborhoods. Why is that? 



Answer: Although we have had many discussions with industrial 
representatives, industry has not raised as a significant issue the possibility that 
the 2008 Sierra Club v. EPA decision vacating the provisions of 40 C.F.R. 
Sections 63.6(£)(1) and (h)(l) may cause danger to workers, industrial plants, or 
neighborhoods. The provisions of 40 C.F.R. Section 63.6(e)(l)(i), which require 
sources to minimize emissions at all times, consistent with safety and good air 
pollution control practices including periods of startup, shutdown and malfunction 
(SSM), are still in full force and effect. 

The Court's vacatur of the SSM provisions directly affects about one-third 
of air toxics standards, which are known as Maximum Achievable Control 
Technology (MACT) standards, and nearly two thirds of MACT standards have 
separate provisions, other than Sections 63 .6(f)(l and (h)(l ), to address SSM 
emissions. In a July 22, 2009, letter we encouraged sources that anticipate 
compliance difficulties to contact EPA or the appropriate state regulatory 
authority. By engaging with regulators early, sources can identify their 
compliance concerns and engage in a meaningful dialogue with EPA or the 
appropriate state regulatory authority about the individual circumstances 
presented by a particular facility, including any information on the nature and 
extent of the excess emissions that occurred or are expected to occur during SSM 
events. In appropriate cases, EPA or the state may be able to take action to 
resolve a source's compliance concerns. Such actions may include, for example, 
issuance of an Administrative Order on Consent that includes a schedule for the 
source to achieve compliance during SSM events. 

Inhofe Question 34: Is the Agency concerned that facilities may not be 
able to maintain their manufacturing equipment if they can't shut it down for 
periodic maintenance and restart the equipment without risking knowing 
violations of the Act? Does EPA view this as the result for certain industries if the 
SSM exemptions are removed from the MACT standards? 

Answer: Elimination of startup and shutdown exemptions should have 
little effect on a facility's ability to maintain manufacturing equipment. In 
general, such equipment can be brought offline safely while continuing to control 
emissions with emission control equipment. Likewise, emission control 
equipment can be brought online prior to startup of manufacturing equipment to 
control emissions during startup. In addition, for rules with their own SSM 
provisions, we plan to address startup and shutdown, as appropriate in 
conjunction with the periodic risk and technology reviews. 

Inhofe Question 35: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. Many have discussed how these new policies will create thousands of 
new renewable jobs, and no discussion on its impacts on coal and nuclear sources 



of energy, which currently supplies 70% of our energy needs. Recently FERC 
Chairman Jon Wellinghoff had this to say about whether America needs new coal 
or nuclear plants, "We may not need any, ever." Certainly it's disconcerting, to 
say the least, to hear that the chairman of the Federal Energy Regulatory 
Commission sees no future for our nation's two most cost-effective sources of 
electricity. Do you agree with that statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping meet the nation's energy 
needs. 

Inhofe Question 36: Since EPA is so focused on job creation potential, 
does EPA anticipate any such opportunities coming from new coal plants or our 
largest source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of 
new coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Inhofe Question 37: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Inhofe Question 38: With regard to EPA's proposed "endangerment" 
finding in response to Massachusetts v EPA, are you in favor of a determination 
that it would be based on the record of the scientific data and empirical evidence, 
rather than political or other non-scientific considerations? 

Answer: Yes, the Agency is in favor of a determination that it be based on 
the record of the scientific data and empirical evidence, rather than political or 
other non-scientific considerations. 

Inhofe Question 39: With regard to regulatory actions concerning 
greenhouse gases, will you follow any Presidential directive to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory action? 



Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Inhofe Question 40: As you know, in Oklahoma, we continue to have 
municipalities struggling with the arsenic rule and with the Disinfection 
Byproducts (DBP) Stage I rule. Small systems that purchase water from 
alternative systems and have not had to test, treat or monitor their water must 
comply with DBP II. Additionally our water systems will need to meet federal 
clean water requirements such as the new Groundwater rule, the Disinfection 
Byproducts Stage II rule or the Long Term 2 Enhanced Surface Water Treatment 
Rule. What are you doing to assist these communities in reaching these drinking 
water standards? 

Answer: The SDW A provides several mechanisms for assisting 
communities to comply with drinking water regulations: 

• The Capacity Development program provides a framework for 
assisting public water systems in building and maintaining technical, 
managerial and financial capacity. Through their strategies, states 
prioritize financial and technical assistance to systems struggling with 
compliance. 

• Optional SRF set-asides provide assistance to communities through 
circuit rider programs, training of operators on rule requirements, 
conducting rate setting studies, and developing asset management 
plans. 

• EPA has placed an emphasis on helping small communities with their 
compliance needs and improving their long-term sustainability through 
assistance with asset management and educating community leaders 
on the value of safe water. 

Inhofe Question 41: I have always appreciated the manner in which EPA 
has worked with me at the Tar Creek Superfund Site. Recently, the State of 
Oklahoma and Quapaw Tribe of Oklahoma wrote you outlining a number of 
concerns with recent developments with the site. I know that EPA is presently 
working on a response to these concerns. What commitment will you make to 
work with my office to address these concerns and ultimately reach a settlement 
at the site? 

Answer: The Agency is committed to continue working with you and 
your office on the Tar Creek Superfund Site. EPA is looking for ways to enhance 
Quapaw and State participation in our efforts at the Tar Creek Superfund site, as 



reflected in Administrator Jackson's June 2009 letter to Chairman John Berry of 
the Quapaw Tribe of Oklahoma, Oklahoma Secretary of the Environment J.D. 
Strong, and Mr. Steve Thompson, Executive Director of the Oklahoma 
Department of the Environment (ODEQ). 

Additionally, in a separate June 2009 letter, EPA proposed measures to 
address the issues raised by the Tribe, the Secretary, and the ODEQ. The 
proposal included working toward a Joint Prosecution Agreement with the State, 
which would allow the State to share our work product documents and reports 
regarding our case against the PRP mining companies. Consequently, in August 
2009, U.S. Department of Justice (DOJ) and the State entered into a Joint 
Prosecution Agreement, which has allowed DOJ and EPA to share their 
confidential reports and settlement strategies with the Oklahoma Attorney 
General's office and with the ODEQ. DOJ and EPA attorneys are now 
coordinating with the ODEQ attorney and the Assistant Oklahoma Attorney 
General. 

EPA also proposed that, prior to the public comment period on any 
proposed settlement and consent decree with the PRP mining companies, EPA 
would look for ways to secure meaningful input from the Quapaw Tribe. 
Settlement negotiations have not yet reached this stage. 

EPA will also provide information regarding the progress of settlement 
talks, and continue discussions regarding the implementation of the remedy. 
Toward this end, EPA's Office of Regional Counsel and Quapaw Tribe counsel 
have begun frequent discussions. Jn addition, the ODEQ, the Tribe, and other 
stakeholders (U.S. Department of the Interior, the Bureau of Indian Affairs, and 
the Fish and Wildlife Service) are invited to participate in weekly conference calls 
regarding the Agency's efforts to obtain access and other issues related to 
implementation of the remedy at the Tar Creek Superfund site. 



Representative James Oberstar 
Chair 

-----------------·-

USDA 

May 20,2009 

Committee on Transportation and Infrastructure 
House of Representatives 
Room 2165 
Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chair Oberstar: 

In response to your request for the Administration's views, this letter briefly 
outlines issues related to problems and needed clarification on waters protected by the 
Clean Water Act and identifies certain principles that may help guide legislative and 
other actions to address these issues. 

Problem Statement 

The Clean Water Act is one of the Nation's most effective environmental laws. 
Since its enactment in 1972, the condition of rivers, lakes, streams, wetlands, and 
coastal waters across the country has dramatically improved. Today, millions of 
Americans are able to enjoy swimming, fishing, boating, and other recreational activities 
because of the cooperative efforts by Federal, State, Tribal, and local governments to 
implement the Clean Water Act. In addition, by protecting the health of the Nation's 
aquatic ecosystems, the Clean Water Act has helped assure that water is safe to drink 
and that fish and shellfish are safe to eat. Along with these vital environmental and 
public health benefits, clean and safe water is critical to the economic well-being of the 
Nation, providing significant economic benefits associated with activities ranging from 
recreation to urban revitalization. 
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Supreme Court decisions in 2001 and 2006 narrowed the prior interpretation of 
the scope of waters protected by the Clean Water Act. (Rapanos v. United States, 547 
U.S. 715 (2006); Solid Waste Agency of Northern Cook County v. United States Army 
Corps of Engineers, 531 U.S. 159 (2001 )) Federal agencies have faced significant 
challenges implementing these recent decisions. In addition, U.S. Circuit Courts of 
Appeal have taken different positions in interpreting the Supreme Court decisions, 
further complicating implementation. Current agency guidance implementing the 
decisions contemplates complex findings that sometimes result in jurisdictional 
determinations that lack consistency across the country and can be time-consuming 
and expensive. Delayed and unpredictable decisions are frustrating and costly to 
persons seeking approval of projects related to these waters. 

It is important to note that although the Supreme Court decisions arose in the 
context of the Clean Water Act dredged or fill program, they affect all Clean Water Act 
protections because the Act has a single definition for "waters of the United States". As 
a result, these decisions affect the National Pollutant Discharge Elimination System 
(NPDES) program, water quality standards program, oil spill prevention and clean-up 
program, as well as the permit program for discharges of dredged or fill material. 
Taken together, these programs are the heart of the Clean Water Act 

We are committed to resolving key issues with respect to the scope of the Clean 
Water Act in order to provide a solid foundation for addressing continuing challenges to 
the health of aquatic ecosystems. We are focused on the importance of coordination 
among Federal, State, and local programs related to wetlands, floodplain management, 
water quality protection, and habitat restoration. We also recognize that the impacts of 
a changing climate, including changes in precipitation patterns and rising sea levels, will 
pose difficult challenges for protection of aquatic ecosystems. Finally, as we work to 
meet goals for wetlands protection nationwide, we need to identify opportunities to 
expand protection of wetlands and other aquatic resources that are especially 
vulnerable or critical to sustaining the health of these systems. 

Principles 

As we work to address the issues associated with the scope of the Clean Water 
Act, we urge you to consider the general principles described below. 

1) Broadly Protect the Nation's Waters: It is essential that the Clean Water 
Act provide broad protection of the Nation's waters, consistent with full 
Congressional authority under the Constitution. All of the environmental and 
economic benefits that these aquatic ecosystems provide are at risk if some 
elements are protected and others are not. 

2) Make Definition of Covered Waters Predictable and Manageable: The 
definition of waters protected by the Clean Water Act should be clear, 
understandable, well-supported, and transparent to the public. Legislation 
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and supporting guidance concerning waters covered by the Act should 
promote prompt actions and avoid time-consuming and costly technical 
analyses. 

3) Promote Consistency Between Clean Water Act and Agricultural 
Wetlands Programs: Farmers often face complex issues with respect to 
whether wetlands located on their farm are within the scope of the Clean 
Water Act, the wetland conservation provisions of the Food Security Act, or 
both. Identification of waters covered by the Clean Water Act and the Food 
Security Act, and operational elements of implementing programs, should 
reflect consistent, predictable, and straight-forward decision guidelines. 

4) Recognize Long-standing Practices: In over thirty years of implementing 
wetlands protection programs, Federal agencies worked with States and 
stakeholders to make common-sense interpretations of the Clean Water Act 
in various agency regulations. Congress should consider including in the 
Clean Water Act certain exemptions that are now in effect only through 
regulations or guidance. For example, a carefully crafted statutory exemption 
for "prior converted cropland" would be useful to both farmers and Federal 
agencies. 

Enactment of legislation amending the Clean Water Act- based on these 
principles -would go a long way toward addressing the substantial confusion and 
uncertainty arising from the recent Supreme Court decisions. Since existing guidance 
documents and supporting regulations can be revised to implement these principles to 
only a limited degree, a clear statement of Congressional intent is needed to provide a 
foundation for steady and predictable implementation of the Clean Water Act in the 
years to come. 

Thank you for your interest in this important problem. We look forward to 
working with you to address these issues in the future. 

~~~ 
Nancy Sutley 
Chair 
Council on Environmental Quality 
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Lisa J-......,, 
Administrator 
Environmental Protection Agency 



rrence "Rock" Salt 
Acting Assistant Secretary 
of the Army (Civil Works) 

Ken Salazar 
Secretary 
Department of the Interior 

Tom Vilsack 
Secretary 
Department of Agriculture 

cc: Representative John L. Mica, Ranking Member 
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Questions Submitted for the Record Senator Vitter 

Vitter Question 1: I have a question about EPA's Energy Star program. 
My specific question relates to EPA's plan to suspend the Energy Star labeling 
program for programmable thermostats that EPA is planning to formalize via a 
letter to stakeholders on May 18th Suspending the labeling program will have a 
significant negative financial impact to manufacturers during a challenging 
economic time. Manufacturers will have to change the packaging of these 
products, and update their marketing plans and materials costing millions of 
dollars. Can you explain why EPA is taking this action at this time when they 
have agreed to continue to work with industry to develop a new Energy Star 
specification and will reinstate the Energy Star labeling program when a new 
specification and program have been developed? 

Answer: The ENERGY STAR specification for programmable 
thermostats (PTs) was suspended on December 31, 2009. While EPA recognizes 
the potential for PTs to save significant amounts of energy, there continues to be 
questions concerning the net energy savings and environmental benefits 
achievable under the existing ENERGY STAR PT specification through a number 
of field studies. Based on this information, EPA decided to sunset the 
specification for PTs to ensure the integrity of ENERGY STAR. 

EPA plans to continue to advance energy efficiency through PTs with 
ongoing education efforts and work with industry and other experts to design and 
implement an improved ENERGY STAR specification that differentiates 
products. With the goal of creating a specification that differentiates products and 
delivers energy savings, EPA distributed a Draft I Version 2.0 Revised 
Programmable Thermostat Specification for stakeholder review on October 29, 
2009. EPA sees these Tier 1 requirements as a key step to fully realizing the 
energy-saving potential ofPTs. 

EPA believes that further enhancements to usability and communication 
capabilities are needed and achievable in the near future. Communication 
capabilities refers to the PT's ability to interface with energy management 
systems by communicating information (e.g., settings, temperature data, and 
responding to a limited set of commands) to systems outside a HVAC system 
(e.g., utility smart meter or home energy monitoring system). As such, EPA is 
also working with the U.S. Department of Energy and other groups to develop 
metrics or benchmarks that will allow a more refined comparison of products' 
usability. 

Vitter Question 2: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. We hear lots of discussion on how these new policies will create 
thousands of new renewable jobs, and no discussion on its impacts on coal and 



nuclear sources of energy, which currently supplies 70% of our energy needs. 
Recently FERC Chairman Jon Wellinghoff had this to say about whether America 
needs new coal or nuclear plants, "We may not need any, ever." Certainly it's 
disconcerting, to say the least, to hear that the chairman of the federal Energy 
Regulatory Commission sees no future for our nation's two most cost effective 
sources of electricity. Do you agree with that statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping to meet the nation's 
energy needs. 

Vitter Question 3: Since EPA is so focused on job creation potential, 
does EPA anticipate any opportunities coming from new coal plants or our largest 
source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of new 
coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Vitter Question 4: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Vitter Question 5: With regard to EPA's proposed "endangerment" 
finding in response to Massachusetts v EPA, are you in favor of a determination 
that it would be based on the record of the scientific data and empirical evidence, 
rather than political or other non-scientific considerations? 

Answer: Yes, the Agency is in favor of a determination that it be based on 
the record of the scientific data and empirical evidence, rather than political or 
other non-scientific considerations. 

Vitter Question 6: In light of the Court of Appeals decisions involving 
the New Source Review regulations, will you recommend that the agency 
permanently return to the old rules from prior decades, or will you support a 
renewed attempt at progress and reform of those rules? 



Answer: The NSR/PSD program is important for the protection of public 
health and the environment. EPA is committed to getting all of the benefits from 
these programs and to following the Clean Air Act and decisions by the courts. 
We continue to review actions from the last Administration and make changes 
where appropriate. EPA is also committed to making the program work 
effectively as we move forward on implementing revised NAAQS. 

Vitter Question 7: With regard to regulatory actions concerning 
greenhouse gases, will you follow any Presidential direction to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory action and prior to any key decision points 
during that development and preparation process? 

Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Vitter Question 8: Do you believe federal jurisdiction under the Clean 
Water Act should extend beyond "navigable waters"? 

a) If so, how far beyond? 

b) Do you believe federal jurisdiction should include all intrastate waters? 

c) How about ephemeral features? 

d) Are there any waters you would NOT include? 

Answer: The Supreme Court concluded in Rapanos that Clean Water Act 
jurisdiction does extend beyond waters considered "traditionally navigable." The 
Administration and EPA believe that it is important that the Clean Water Act 
provide broad protection of the Nation's waters, consistent with Congress' 
commerce, treaty, and property clauses under the Constitution. This position was 
explained in a May 20, 2009 Jetter, addressed to House Transportation and 
Infrastructure Committee Chairman Oberstar, and Senate Environment and Public 
Works Chair Boxer, co-signed by EPA Administrator Lisa Jackson, along with 
leadership at the Council on Environmental Quality, Army Corps of Engineers, 
Department of Agriculture, and the Department of Interior. That letter also 
recognizes the importance of a definition for the waters of the United States that is 
predictable and manageable. EPA supports a definition that improves 
predictability, transparency, and consistency for the regulated public and ensures 
prompt decision-making. 



The May 20, 2009 letter from EPA and other Fed~ral agencies detailed 
that the Administration seeks to restore the geographic scope of "waters of the 
United States" to the scope that existed before recent Supreme Court decisions. 
EPA does not believe that all intrastate waters are subject to CW A jurisdiction. 

The preamble to EPA's Clean Water Act jurisdiction regulations includes 
a list of features that are generally not jurisdictional, such as drainage ditches 
constructed wholly from uplands. EPA also does not believe that prior converted 
croplands are waters of the United States. · 

Vitter Question 9: What role do you see coal playing in our nation's 
energy portfolio? What are your views on the methods we use to extract coal? 

Answer: Almost half of all electricity generated in the U.S. currently 
comes from coal, and we would expect this resource to continue to play an 
important role in helping meet the nation's energy needs. New economic 
investments in renewable energy sources and nuclear power will also serve to 
help strengthen and diversify the U.S. energy portfolio. Unfortunately, the energy 
benefits of U.S. coal have not been without implications for human health, water 
quality, and the environment for coalfield communities. A growing body of 
scientific data points to serious environmental and human health consequences 
from surface coal mining operations. EPA has acknowledged these harmful 
consequences and is committed to addressing them, in collaboration with our 
federal and state partners and the regulated public, by promoting environmentally 
responsible surface coal mining practices. Not only will such improvements 
better protect water quality and the health of communities, consistent with federal 
law, but they will also ensure the nation continues to benefit from the economic 
and energy advantages of coal. 

Vitter Question 10: The EPA budget provides funding to lay the 
foundation for a cap-and-trade system. If the U.S. adopts a cap-and-trade 
program, and other countries do not, U.S. mining and manufacturing will be 
displaced overseas. What analysis is EPA doing to calculate the costs from 
increased emissions abroad if cap-and-trade passes? 

Answer: EPA recently participated in the development of the report, The 
Effects of H.R. 2454 on International Competitiveness and Emission Leakage in 
Energy-Intensive Trade-Exposed Industries: An Interagency Report Responding 
to a Request from Senators Bayh, Specter, Stabenow, McCaskill, and Brown. 
(http://www.epa.gov/climatechange/economics/economicanalyses.html). The 
report uses criteria established in H.R. 2454 to perform a preliminary assessment 
identifying energy-intensive trade-exposed industries; these industries would 
likely be deemed eligible for allowance allocations to "trade-vulnerable" 
industries under H.R. 2454. The report also performs economic modeling to 



examine the impacts of a cap-and-trade program on the international 
competitiveness of energy-intensive trade-exposed industries, and the 
effectiveness of H.R. 2454's allowance allocation provisions in mitigating those 
impacts. Related to this, the modeling also examines the effectiveness of these 
provisions in preventing "emission leakage" -- a shift in manufacturing activity 
and associated emissions overseas that could, under some circumstances, result 
from the adoption of a domestic climate policy. 

The report finds that, of nearly 500 manufacturing industries, 44 are 
sufficiently energy intensive and trade exposed that they would likely be deemed 
eligible for allowance allocations to "trade-vulnerable" industries under H .R. 
2454. Almost all of these industries fall within five broad sectors: chemicals, 
paper, nonmetallic minerals (e.g., cement and glass), iron and steel, and 
nonferrous metals (e.g., aluminum). These industries account for about I 0% of 
manufacturing output and 5% of manufacturing employment. The economic 
modeling in the report predicts that the allowance allocations in H.R. 2454 would 
offset any adverse effect that a cap-and-trade program would otherwise have on 
these industries' international competitiveness, preventing emissions leakage that 
might otherwise arise if such a program were to reduce the competitiveness of 
U.S. industry. That modeling also predicts that, even in the absence of the 
allowance allocations in H.R. 2454, on average, the bill's impact on the 
competitiveness of energy-intensive trade-exposed industries would be relatively 
limited. 

Vitter Question 11: You issued a memo to the staff on April 23 
addressing the issue of transparency and saying you will bring "sunlig~t" to the 
agency. You've declared several times you would bring "overwhelming 
transparency" to EPA. The prior administration held regular management 
conversations between senior agency leaders and staff, and these were broadcast 
so any employee could see them on their desktop computer. I understand none 
have been held since your arrival. How does reducing information to the public 
and the staff bring "sunlight" and promote "overwhelming transparency?" 

Answer: EPA has taken many steps to increase transparency, including 
making the schedules of the Administrator and senior staff available to the pub! ic, 
something that had not been done in the prior Administration. In order to 
communicate better with more Americans, EPA regularly webcasts policy and 
research discussions to the public. There was a recent live webcast of the FY 
20 II budget rollout, including the audience questions and answers. When 
traveling to the EPA regional offices, the Administrator makes it a priority to have 
frank discussions about a range of issues with large numbers of EPA employees, 
stakeholders and local media. These are just two examples of how the 
Administration is making this EPA more transparent for all Americans. 



Vitter Question 12: The agency used to publish on its website a report to 
the public on how it was performing and the results it was obtaining. The last such 
report appeared in December and there hasn't been one since. Why is that? 

Answer: In accordance with the Government Performance and Results Act 
(GPRA), EPA produces an annual Performance and Accountability Report 
(PAR), each November. EPA's PAR describes to the President, Congress, and the 
public the Agency's environmental program and financial performance over the 
course of a fiscal year. The PAR reports the performance results that EPA 
obtained over the year, measured against the targets presented in the Agency's 
performance plan and budget. The reports also describe progress in addressing 
management issues. For the past three years EPA also has produced a shorter 
"Highlights" version of the Performance and Accountability Report, intended for 
a general public audience. All GPRA-related reports can be found on EPA's 
website at http://www.epa.gov/performance. EPA also produces quarterly 
performance information for those programs that received funds through the 
American Reinvestment and Recovery Act (ARRA). An ARRA performance 
report for the first quarter of FY 20 I 0 can be found at http://epa.gov/recovery/. 

Vitter Question 13: You've said you would publicize your schedule, but 
what is published on the EPA website is likely as not to be items such as "staff 
briefing" with no subject matter, or "meeting with Administration officials" with 
no indication of topic or participants. On some days, the message says, "The 
Administrator's schedule is not available." How does this constitute 
"overwhelming transparency?" 

Answer: During the last administration the media and other observers 
reported that the public too often felt that environmental policy was being set 
behind closed doors in meetings with industry lobbyists and other special 
interests, with no disclosure and no transparency. The Administrator believes that 
this undermined the public's trust in the Agency and its mission. For the first 
time in the Agency's history, every EPA senior official --the Administrator, the 
Deputy Administrator, Assistant Administrators and Regional Administrators -- is 
required to post a working public schedule online. That schedule contains 
information on every meeting between EPA senior officials and groups outside of 
Government -- including stakeholders, industry groups, and the public. This gives 
the public more information than ever before about whom the Agency is talking 
to. While EPA is constantly seeking to improve and build on this effort, EPA is 
proud of this brand new initiative, which puts EPA at the forefront of 
transparency efforts across government. 

Vitter Question 14: What is your philosophy about using cost-benefit 
analyses for EPA's policy analysis? Your senior climate counsel, Lisa 
Heinzerling, is a noted critic of using a cost-benefit analysis approach for 
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environmental and health issues. How do you reconcile her documented views 
on the matter with what you just said? 

Answer: To support the rulemaking for every economically significant 
regulation, EPA examines: the statutory direction, cost-effectiveness, economic 
impacts, burden on States (as required by the Unfunded Mandates Reform Act), 
impacts to small business (as required by the Small Business Regulatory 
Enforcement Fairness Act), environmental justice consequences (as required by 
Executive Order 12898), and benefit-cost analysis (as required by Executive 
Order 12866). 

As appropriate, and when.allowed by law, all of these analyses inform the 
decision making process. It is the Administration's policy that benefit-cost 
analyses are consistent with good science and good economics. EPA's 
economists follow the Science Advisory Board's peer review "Guidelines for 
Preparing Economic Analyses," and OMB's Circular A-4 (guidance for 
conducting benefit-cost analysis). 

Vitter Question 15: In a recent interview with NPR, you said, "The 
President has said - and I couldn't agree more - that what this country needs is one 
single national road map that tells auto makers who are trying to become solvent 
again what kind of car it is they need to be designing and building for the 
American people." Would you please explain your philosophy about free 
enterprise versus central government planning? 

Answer: In adopting regulations to control emissions of pollutants from 
motor vehicles, EPA does not specify vehicle design or otherwise specify the 
means by which pollutant reductions are to be obtained. Manufacturers are free to 
achieve the standards in any way they choose. Issuing such performance-based 
standards - standards that specify the result to be achieved and leave 
manufacturers with complete discretion as to how to achieve those results - is 
consistent with the provisions of Title II of the Clean Air Act. Among other 
things, such an approach preserves manufacturers' flexibility to respond to market 
demand. 

EPA's proposed greenhouse gas emission standards for model year 2012-
2016 light-duty vehicles Gointly proposed with NHTSA's CAFE standards) 
follow this approach. Not only are the proposed standards performance-based, 
but because the proposed standards are based on an attribute curve (reflecting 
vehicle size), each manufacturer would have its own fleet-specific standard based 
on the vehicle models it chooses to produce. A major reason for adopting this 
attribute-based approach is to preserve manufacturer flexibility as needed to 
respond to market conditions. See 71 FR 17566 (April 6, 2006) (previous 
administration adopting this approach for 2008-2011 light trucks); 74 FR at 
49490, 49516-517 (proposing to adopt the same attribute-based approach for 



greenhouse gas emission standards under section 202 (a) of the Clean Air Act). 
In the statement you quote, the Administrator was simply referring to the fact that 
as EPA and NHTSA establish consistent vehicle requirements, and California 
accepts these harmonized standards as a means of complying with its own 
standards for light duty vehicle GHG emissions, manufacturers will have a clear 
and stable regulatory context within which to make their individual design 
decisions, and will not have to design separate fleets to satisfy three separate 
regulatory programs. 

Vitter Question 16: President Obama's budget proposes to reinstate the 
Superfund tax beginning in Fiscal year 2011. He estimates that the tax would 
generate $6.6 billion through fiscal year 2014. Congress has already enacted 
$1.29 billion for the Superfund program in the FY2009 Omnibus Act, and 
provided another $600 million in the American Recovery and Reinvestment Act 
for a total of $1.89 billion for fiscal year 2009. Will you please provide a list of 
the specific Superfund projects this money will be used for, and the timeframe for 
bringing each of those specific projects to completion? 

Answer: The Agency directed its Superfund resources toward managing, 
overseeing and cleaning up the nation's most contaminated hazardous waste sites. 
The majority of the FY 2009 appropriated resources went directly to the 
Superfund cleanup programs [Remedial, Emergency Response and Removal, 
EPA Preparedness, Federal Facilities, and Support to Other Federal Agencies]. 

As part of EPA's FY 2009 performance accomplishments, EPA completed 
construction at 20 sites across the country for a cumulative total of 1 ,080 NPL 
sites with site construction complete (approximately 67 percent of the sites on the 
NPL). 316 other sites had construction activity underway. In addition, EPA 
conducted 195 Superfund-Jead removal actions; completed 400 Superfund final 
site assessment decisions; achieved a net total of 66 Superfund sites ready for 
anticipated use; and continued to maintain progress achieving or exceeding EPA's 
other Superfund program performance measure targets. 

With the $600 million the Agency received for ARRA (including $18 
million for management and oversight), EPA worked to accelerate shovel-ready 
ongoing construction projects and initiate new shovel-ready construction projects 
in order to expedite the injection of those resources into the nation's economy. 
Information on Superfund projects which received ARRA funding can be found 
on the EPA website at http://www.epa.gov/superfund/eparecoverv/sites.html. 
Fifty-one sites received funding for remedial action projects, of which four of the 
fifty-one sites also received funding for remedial design activities to assist EPA in 
accelerating work to initiate new remedial action projects, including Arsenic 
Trioxide Site (NO), Central City Clear Creek (CO), Welsbach & General Gas 
Mantle (NJ), and Eureka Mills (UT). The table below includes the list of sites 
that received ARRA funding for remedial action projects, along with the projected 
project completion dates. 
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American Recovery and Reinvestment ~c S1Jpertund Sites 

SILRESIM CHEMICAL CORP. 
OLD ROOSEVELT FIELD CONTAMINATED GIJ AREA 
ATLANTIC VOOD INDUSTRIES, INC. 
CROSSLEYFARM . 
HAVERTOIJN PCP 
GMH ELECTRONICS 
SIGMON'S SEPTIC TAIII< SERVICE 
TC:JIJER CHEMICAL CO. 
UNITED METALS, INC. 
JACOBSVILLE liJE:jGHBORHOOD SOIL CONT AMINA TJON
OUTBOARD MARINE coRP. 
souTH ivllNNEAPOLJS RESIIJENTIAL SOIL CONTAMINATiON 
GARLANDCAEOSOTNG .. 
GRANTS CHLORIN.6.'TED soL VENTs 

TAR CREEK (OTT A IJA COUNTY)* 

BOUNTIFULfW'OODS CROSS 5TH S. PCE PLUME 
SUMMfivii.EMiNI': 

UPPER TENMU..E CREEK MINING AREA" 
SULPHUR BANK MERCURY MiNE - -
COMMENCEMENT BAY, NEAR SHORE/TIDE FLATS 
EliZABETH MNE . .. . . . ... 

HA THEVAY ec PA iiERSON 
EMMEll'S SEPTiC LANDFILl 
IMPERIAL OIL CO., INC./CHAMPION CHEMICALS 
MONiTOR DEVICES, INC)INTERCIRCUITS,INC. 
PRICE LANDFiLL -- -
OTT ATI & GOSSIKINGSTON STEEL DRUM 
LA IJRENCE'AVIATION INDUSTRIES, INC. 

STANDARD CHLORINE a: DELAIJARE, INC.* 
BRUNSVICK IJOOD PRESERVING 
ESCAMBIA IJOOD ~PENSACOLA 
VOOLFOLK CHEMICAL WORKS, INC. 

' ··-'"' . ' 
CONTINENTAL STEEL CORP.* 

CHEROKEE COUNTY* 

MADISON COUNTY MINES 
OMAHA lEAD ..... 
ORONOGo:ooEN\.iEG MlliJJNG BELT 
ARSENic i"FIIOxi[)E SITE 
CENTRAL CITY: CLEAR CREEK 
GH.:f EDGE MiNE 
FRONTIER FERTiliZER 
IRON MOUNTAIN MiNE 
BUNKER HILL MINING ec METALLURGICAL COMPLEX 
IJYcKoF-F cciiEA.GLE HARBoR 
NEIJ BEDFORD 
CORNELL OUBILIER ELECTRONICS INC. 
HORSESHOE ROAD 

I ROEBLiNG STEEL Co. 
VINELAND CHEMICALCO.,INC. 
IJELSBACH &GE:rili':RAL GAS MANTLE (CAMDEN RADIA TIONJ 
EUREKA MILLS . . . .. - . . . . . -· -

.. . 
*Sites have two (Cherokee County, Continental 
Steel, Tar Creek, Standard Chlorine) or three (Upper 
Ten Mile) proje~ts with on-site construction. 

NM 

1213012011 
1011i2012 

1013112039 
. -813112010 
1213112012 
12/:i0/2016 
1012812011 

. 313012011 
9/3012013 

.. 6/J0/2011 
213012012 
111012011 

913012012 
bK' 

OU4, RA009: 113012011 
' OU4 RA010: 913012038 

·u-r. 913012011 
co S/3012012 
iV!t 91302018 

CA 1il:iii2010 
·vA-:- 9130i2oi2 

VT 913012013 
MA 9/3012013 
'io.iii 9/30i2012 
io.i'J': 1013012012 
NJ 913012013 
N.i . 913012014 
NH 913012013 -,,JY- 613012012 
DE· 912BI2012 

GA: 101112012 
Fi. 212812010 
GA• 1213012009 
IN OU1: 1213112011 

OU6: 913012011 
'Ks OU4: 913012017 

OU6: 913012012 
MO ... 313012012 
.f.JE. 913012018 
MO; 1213112015 
ilib· 913012011 
·e:a. 1213112012 
so 313112012 
cl>. 3/3112012 
CA' 1213112011 
lD ii/3012015 
VA, 913012015 
MA: 12130/2029 
NJ 9130/2013 
NJ 1213012010 
f.JJ, 311512014 
NJ: 913012012 
Nj 6/3012011 
UT 9i3cu2ii11 

: ;~!. !'" .': ,_ " ·, 



Vitter Question 17: There are a number of duplicative and unnecessary 
administrative costs associated with the Superfund program. How will you reduce 
or eliminate such costs? 

Answer: The Agency is currently undertaking an Integrated Cleanup 
Initiative (ICI), the goal of which is to better utilize EPA's assessment and 
cleanup authorities, in an integrated, transparent, and accountable fashion, to 
address a greater number of contaminated sites, accelerate cleanups, and put those 
sites back into productive use while protecting human health and the environment. 
Among other things, the JCJ is looking at efforts to increase program efficiencies 
by examining EPA contracting processes and practices and by conducting a 
thorough review of the Agency's cleanup programs (Superfund Remedial, 
Superfund Emergency Response and Removal, Superfund Federal Facilities 
Response, and Brownfields Projects). 

Simultaneously, the Agency is undertaking a review of potential contract 
efficiencies. In the Superfund program, the Superfund Senior Regional 
Management and Acquisition Council (SRMAC) is reviewing the existing 
Superfund contracting strategy, including reviewing key issues such as contract 
capacity/utilization, cross contract utilization and efficiencies. SRMAC 
anticipates completing their efforts in FY 20 I 0. A number of possible contract 
efficiency options have already been identified, for example, using a fixed rate 
"Indefinite Delivery/Indefinite Quantity" (IDIQ) type contract rather than an 
architect and engineering type contract when the work involves certain straight 
forward activities, e.g., earth moving. The Superfund program has also continued 
to look at opportunities to streamline paperwork and/or administrative 
requirements to identify potential savings. 

Vitter Question 18: EPA's lead paint rule requires trammg and 
certification for renovators who disturb more than six square feet in target 
housing. The rule's economic analysis says it would require certifying 186,000 
persons in the next year, and another 123,000 the year after. How do you plan to 
train an average of over 4,000 persons per week to meet the deadline in this rule, 
especially when the rule makes no provision to fund this training? Will EPA be 
able to begin certifying by May 22? 

Answer: EPA has approved 204 training providers as of April 22, 2010. 
Of these training providers, 109 are "traveling trainers" that are accredited to 
provide training in multiple states. These training providers have provided 
training in states that do not have state-specific providers. EPA continues to 
evaluate training provider applications and this number will continue to grow. 

The number of training classes per week continues to increase. Based on 
the most recent data, more than 6,936 courses have been offered and greater than 
160,000 renovators are estimated to have been trained as of April22, 2010. 



It is estimated based on the trends for training courses and numbers trained 
that by April 22 there will have been 5,600 courses completed and I 00,000 
renovators trained. 

The training capacity will continue to grow after Apri I 22, 20 I 0. 
Renovators will continue to be trained after April 22. 

EPA's estimate of the number of renovators that will conduct renovation 
jobs in pre-1978 housing and in child-care facilities and schools is based on 
activities that will occur throughout the first year the rule goes into effect. This is 
not the number of renovators that will be conducting renovations as soon as the 
rule goes into effect on April 22. 

Vitter Question 19: The budget requests $600 million for enforcement, 
which is a record amount. Would you please speak to your philosophy about 
education versus enforcement, and whether it is more cost effective to educate 
about and prevent damage from pollution versus focusing on punishment and 
responding after the damage is done? 

Answer: The Agency believes providing compliance assistance to avoid 
pollution is a critical element of our efforts to protect public health and the 
environment. The Agency also maintains strong cleanup and enforcement 
programs to deter non-compliance, ensure a level playing field for those that 
follow the rules, and address contamination that threatens the environment and the 
health of our citizens. 

With respect to our compliance and enforcement program, the Agency 
relies on an integrated approach to achieve compliance and deter future violations. 
This strategy uses tools such as compliance assistance to increase understanding 
of, and compliance with, regulatory requirements and a vigorous compliance 
monitoring program to identify violations and better target our enforcement 
efforts. Traditional civil and criminal enforcement programs are also essential to 
protecting public health and the environment, ensuring a level economic playing 
field, and addressing the most egregious violations. Our experience has shown 
that this integrated approach, focused on the most significant environmental 
threats, achieves the greatest level of deterrence and best environmental 
outcomes. 

Vitter Question 20: You put an end to Performance Track, a multi-year 
effort that was the federal government's principal voluntary pollution control 
initiative. It represented an effective collaboration between government and 
industry designed to educate about and prevent pollution. You did this without 
briefings from program managers or internal agency review. Why? 



percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 2010 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 
identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. 



Answer: As our environmental challenges have changed, enlightened 
stewardship by progressive companies has become an important adjunct to the 
U.S. Environmental Protection Agency's (EPA) programs. These stewardship 
initiatives augment our regulatory framework through the use of advanced 
technology and innovation. Many leading companies, for example, have made 
significant reductions in greenhouse gas emissions and energy consumption. In 
nearly all cases these companies are beginning to understand that it is in their 
economic interest, and that of their shareholders to become environmental 
stewards. 

Since 2000, the National Environmental Performance Track Program has 
been an important vehicle through which EPA recognized and encouraged such 
actions. Nevertheless, there has been much discussion about the benefits of the 
program and whether its "membership" approach was the best way to promote 
environmental stewardship on a large scale. Members of Congress and our 
stakeholders asked us to consider other approaches that could be more effective 
for the future. Therefore, we terminated the Performance Track program in order 
to redirect efforts towards other activities that might lead to greater benefits in 
environmental stewardship. 

Performance Track's remaining resources (in the form of FTE) have been 
redeployed to a variety of programs elsewhere in the Office of Policy, Economics 
and Innovation (OPEl) including Performance Analysis, the Smart Growth and 
Green Buildings. 

Vitter Question 21: Under the State and Tribal Assistance Grant 
program, the EPA budget calls for 20 percent of Clean Water and Drinking Water 
State Revolving Funds to be set aside for green infrastructure projects. What data 
and documentation did you use to determine that 20 percent figure? 

Answer: EPA selected 20 percent for the Green Project Reserve (GPR) in 
2010 based upon the 20 percent Green Project Reserve required set-aside in the 
American Recovery and Reinvestment Act of2009. Itproved to be an attainable 
goal for all States in 2009. Many states proactively solicited GPR projects from 
communities and organizations that have not previously used the CWSRF for 
water quality projects. The demand in those states far outstripped available 
funding. Continuing the provision allows communities to pursue the planning and 
design for other GPR projects with the expectation that they will compete on a 
level playing field with other more traditional projects for funding. 

Question: What criteria is EPA using to determine whether there are 
"sufficient eligible projects" that are green? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 
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Questions Submitted for the Record by Senator Boxer 

Water Infrastructure 

Boxer Question l: The President's budget proposes $3.9 billion for the 
Clean Water and Drinking Water State Revolving Funds, which represents a 
serious commitment to rebuilding the nation's infrastructure and providing jobs in 
communities across the country. Please describe how the Administration's budget 
increase for the revolving funds will help repair and rehabilitate our nation's aging 
infrastructure? 

Answer: The Administration's investment for the Clean Water and 
Drinking Water State Revolving Funds reflects a renewed commitment to address 
the Nation's drinking water and wastewater infrastructure needs. The investment 
will facilitate continued progress toward drinking water and clean water goals, 
and result in increased job opportunities at the local level. In addition to the funds 
invested through the American Recovery and Reinvestment Act (ARRA), these 
dollars are a critical step to meet water infrastructure needs in communities across 
the country. The funds will help meet the needs indicated in both the 2004 Clean 
Watersheds Needs Survey and the 2007 Drinking Water Needs Survey. 

Green Infrastructure 

Boxer Question 2: The President's budget places a strong emphasis on 
investing in green infrastructure- it proposes a 20% set-aside in the Clean Water 
and Drinking Water State Revolving Funds and increased investment in green 
infrastructure research. Please describe the benefits of investing in green 
infrastructure, including in job creation, and also how this investment will help 
address the nation's clean water and drinking water needs? 

Answer: The goal of the 20% Green Project Reserve is to provide funding 
for capital projects that offer a lower cost alternative to traditional approaches to 
persistent water quality challenges. Green stormwater practices are expected to 
alleviate the burden on combined sewer and separate stormwater systems by 
capturing and treating stormwater before it reaches the collection system. Green 
Infrastructure management methods and technologies encourage infiltration and 
evapotranspiration, and capture and reuse stormwater to maintain or restore 
natural water processes. Green infrastructure is an approach to wet weather 
management that is cost-effective, sustainable, and environmentally friendly. 

Green drinking water practices are expected to extend the capacity of 
systems, increase water quality, and enable water efficient production, thereby 
reducing pumping and treating of drinking water sources. Energy efficient 
Publicly Owned Treatment Works (POTWs) have lower electric bills, 
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contributing to more cost-effective sustainable utilities and reduced Greenhouse 
Gas emissions. Conserving water will reduce the burden on depleted aquifers for 
drinking water and reduce the volume of wastewater that must be treated by the 
nation's POTWs. 

All of these projects create new design, construction and maintenance jobs 
The green project reserve requirement, in effect, expands the components of 
eligible projects receiving SRF support, and subsequently expands the job-types 
beyond those historically necessary to complete traditional water quality projects. 

Benefits of Addressing Global Warming 

Boxer Question 3: Global warming poses a serious threat, including 
increasing the risk of devastating storms and tragic wildfires. Please describe the 
scope of this budget's commitment to address greenhouse gas emissions and some 
of the expected benefits from these measures? 

Answer: The FY 2010 enacted budget has $164 million to address the 
climate change. These funds are divided among a number of programs. 

As in years past, in FY 20 l 0 we have continued to work on our highly 
successful voluntary programs, pursuing these common sense approaches to 
reducing greenhouse gas emissions. EPA partnership programs break down 
market barriers and promote the deployment of cost-effective technologies and 
processes designed to yield greenhouse gas reductions over the life of the 
investment. Some, such as Energy Star and SmartWay Transport, have increased 
the use of energy-efficient products and practices, spurred investment in clean 
energy development, and reduced emissions of carbon dioxide, methane, and 
other greenhouse gases with very high global warming potentials. 

The Agency's Clean Automotive Technology program has developed 
advanced clean and low greenhouse gas emitting engines and hybrid technologies. 
Through this program, EPA transfers innovations and know-how to automotive 
and truck companies wanting to commercialize significant elements of these low
GHG innovations. 

EPA is also continuing to manage the implementation of the highly 
successful Methane to Markets Partnership -- a US-led, international initiative 
that brings together 31 Partner governments and over 900 public and private 
sector organizations to advance methane recovery and use as a clean energy 
source. Currently, the US is supporting over 170 projects around the world and 
has leveraged over $278 million in public and private sector investments. These 
projects are expected to reduce emissions by 61 million metric tons of C02-

equivalent annually. 
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In addition to EPA's voluntary climate change programs, EPA provides 
technical assistance and expertise to advise the Administration and Congress on 
effective, economically and environmentally sound approaches to greenhouse gas 
policy. EPA's climate change analysis builds on the understanding of (I) the 
emission and sequestration of GHGs, for all GHGs and from all sectors of the 
economy; (2) the economic, technical, and policy issues related to wider 
deployment of key mitigation technologies (e.g. energy efficiency, transportation, 
non-C02 GHGs, carbon capture and storage); and (3) the key design elements of 
a cap and trade system (including coverage and point of regulation, cost 
containment mechanisms, allowance distribution, market oversight, and offsets). 

EPA is currently implementing the Greenhouse Gas mandatory reporting 
rule and developing the infrastructure for handling the data in the first year of 
reporting in 20 l I. This includes developing and testing the data management 
system, working through data exchange standards with states, continuing to issue 
guidance to the regulated community, responding to requests from individual 
facilities, and preparing for review and dissemination of data collected in 
FY20ll. 

EPA is also continuing its work to develop a framework for geologic 
sequestration, to help address barriers to the widespread development and 
dissemination of carbon capture and storage systems. 

Chemical Risk Assessments 

Boxer Question 4: Administrator Jackson, the budget asks for a $5 
million increase for EPA's Integrated Risk Information System (IRIS) which 
develops risk assessments that are used to create safety standards in other 
programs, such as the Clean Air and Drinking Water programs. Can you please 
describe how this money will help better protect public health? 

Answer: The IRIS program supports the Agency's efforts to assess public 
health risks from exposure to environmental pollutants by providing the highest 
quality science-based chemical hazard and dose-response assessments. Peer 
reviewed, qualitative and quantitative health hazard assessments are prepared on 
environmental pollutants of relevance to EPA's regulatory programs. These 
assessments are used by EPA's program and regional offices to support their 
decision making and are also disseminated to the public, principally on the IRIS 
internet database. IRIS is widely used throughout EPA and the risk 
assessment/risk management community as the premier source of hazard and 
dose-response information for environmental pollutants. These additional 
resources are necessary to increase the number of completed assessments, in 
addition to decreasing the backlog of draft assessments, to better meet the needs 
of the Agency. 
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Perchlorate 

Boxer Question 5: I am very concerned by the Agency's past delay in 
issuing a drinking water standard for perchlorate. This is a dangerous contaminant 
that can harm the body's hormone system, which helps to control human 
development. Infants and pregnant women may be especially at risk from 
perchlorate exposure. Please describe the status of EPA's efforts to regulate 
perchlorate in drinking water? 

Answer: The status of EPA efforts pertaining to perchlorate is as follows: 

• EPA plans to complete its drinking water regulatory determination for 
perchlorate in the summer of 20 I 0. 

• Administrator Jackson directed EPA scientists to re-evaluate data 
related to the perchlorate regulatory determination. To ensure 
transparency and opportunity for public input on its decision making 
prior to making a final regulatory determination, the Agency sought 
comments on these alternative approaches for interpreting data in a 
August 19, 2009 Federal Register Notice. 

• Since September 2009 EPA has been undertaking an extensive review 
of the information provided in the public comments. 

• If the determination is to regulate, EPA will move expeditiously to 
develop a national drinking water standard for perchlorate and conduct 
the health risk reduction cost analyses and consultations required in 
developing such a rule. 

Chromium 6 

Boxer Question 6: Please describe the status of EPA's efforts to revise 
the drinking water standard for chromium? 

Answer: The status of EPA efforts pertaining to the drinking water 
standard for chromium is as follows: 

• EPA published the current national primary drinking water regulation 
(NPDWR) for total chromium (which includes both chromium III and 
VI) on January 30, 1991. 

• The NPDWR established an MCLG and an MCL of 0.1 mg/L. 
Although the NPDWR regulates total chromium, the adverse health 
effects associated with hexavalent chromium (Cr VI) are the basis of 
the current MCLG because that is the form with the greatest potential 
effects. 



• In 2002-2003 and as part of our first six-year review of existing 
drinking water regulations, EPA noted that the National Toxicology 
Program (NTP) had agreed to study the chronic toxicity and 
carcinogenicity of oral exposure to Cr VI. 

• In 2008, the NTP released a study indicating that chromium VI may 
cause cancer via oral ingestion. 

• While an assessment for chromium VI currently exists on the Agency's 
Integrated Risk Information System (IRIS), it does not include an 
evaluation of carcinogenicity via oral ingestion. As a result, on 
December 21, 2007, the Agency nominated and included Cr VI on its 
2008 IRIS agenda. 

• The Agency is currently working with the California EPA, New Jersey 
Department of Environmental Protection, and the Centers for Disease 
Control A TSDR and has posted a schedule for completing the 
assessment on the IRIS Tracking System website. (Note: IRIS Track 
has a projected date of completion and final posting of the assessment 
to the IRIS database in the first quarter FY 2011). 

• Once the IRIS assessment is completed, the Agency will review the 
outcome of the health reassessment along with other factors (e.g. 
analytical and technology feasibility, occurrence and exposure from 
drinking water, etc) and evaluate whether it is appropriate to revise the 
drinking water regulation. 

Perchloroethylene 

Boxer Question 7: Perchloroethylene is a widely used degreasing solvent 
and is also used in dry cleaning operations. This chemical, which is also called 
tetrachloroethylene, can harm the nervous system, liver, and kidneys. Studies 
have also found that perchloroethylene can also harm the reproductive system. 

a) Please describe the status of EPA's review of this chemical in the 
Integrated Risk Information System and whether EPA's review of this chemical's 
potential human health risks is consistent with the latest recommendations on risk 
assessment from the National Academy of Sciences. 

b) What steps is EPA planning to address this toxic contaminant? 

Answer: EPA's draft assessment for tetrachloroethylene 
(perchloroethylene) was released for public comment and submitted to the 
National Academy of Sciences (NAS) for external peer review in June 2008. On 
February 9, 20 I 0, the NAS released on their Web site the results of their peer 
review of EPA's draft. EPA is currently reviewing the recommendations in that 
report and will consider the advice of the NAS, along with comments received 



from the public, and will revise the draft assessment expeditiously. EPA 
anticipates posting a final assessment in the fourth quarter of FY 2010, though the 
date of the final assessment will depend on the complexity of revisions that need 
to be made based on the NAS review and public comments. After completing the 
assessment, EPA will post key health hazard information on the Integrated Risk 
Information System database, which provides science-based human health 
assessment information to support the Agency's decision-making activities. 

Coal Ash Regulations 

Boxer Question 8: The Tennessee Valley Authority's devastating coal 
ash spill in Kingston, Tennessee is an important example of the risks posed by 
coal waste. 

a) Please describe the status of EPA's efforts to determine whether to 
regulate coal combustion waste disposal activities and its review of the safety and 
risks of coal waste impoundments? 

Answer: A proposed rule from EPA for coal combustion residuals 
(CCRs) is currently undergoing review under Executive Order 12866. 

EPA's review of the structural safety of coal waste impoundments is an 
on-going, multi-stage effort. This includes Information Request letters sent to 
companies and facilities; site assessments; independent reports on specific units; 
and facility plans to implement the recommendations identified by EPA's 
contractors to improve the structural stability of these units. Specifically, in 
March and April, 2009, EPA mailed Information Request letters under the 
authority of the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) to electric utilities that have surface impoundments or 
similar units that contain coal combustion residuals (CCRs). These information 
request letters were sent to 219 facilities and through them, EPA received 
information on 584 impoundments; EPA has used this information to assist in 
evaluating the structural integrity of these management units. EPA posted all of 
the information received from the utilities in response to this information request. 

EPA, working closely with other federal agencies and the states, reviewed 
the information provided by the facilities to identify impoundments or similar 
management units that need priority attention. Using contractors who are experts 
in dam integrity, in 2009, EPA conducted site assessments at all units identified in 
response to our information request letters as having a high or significant hazard 
potential rating and have made recommendations that the facility should 
undertake to address possible problems identified with the stability of these 
management units. (The hazard potential rating refers to the potential 
consequences of a unit failure, not to the structural stability of the unit or the 
probability of failure. A high hazard potential means that a failure of the unit is 
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likely to cause loss of human life. A significant hazard potential means that a 
failure of the unit is likely to cause environmental or economic damage or damage 
to infrastructure.) EPA did not assess units at TVA's facilities in 2009, as there 
are other ongoing reviews of these units. However, we plan to address TV A 
facilities once those on-going reviews are completed. 

EPA is requesting that facilities implement the recommendations made 
through site assessment reports and is intending to follow up to ensure that the 
recommendations are implemented. If a company does not plan to address the 
recommendations in the report, EPA is prepared to use its existing authorities to 
make sure that the impoundments are stable. EPA has posted final reports on 38 
facilities covering 83 units on the web site, and plans on posting additional reports 
shortly. In addition, EPA has posted the plans that 22 facilities have submitted for 
addressing the recommendations made in the final reports. Additional plans will 
be posted as soon as possible subsequent to review. 

During its review of facility responses, EPA learned of nine additional 
facilities with surface impoundments. EPA mailed Information Request letters to 
these facilities on December 29, 2009. Currently, the information received is 
being analyzed and will be posted to the EPA website in the near future. As 
EPA's nationwide assessment progresses, updated information wiii be available 
on the web site. In addition, EPA would be happy to provide you or your staff 
with a full briefing on our assessment efforts. 

Question: b) Please also describe all documents or information that EPA 
has gathered in its review of coal combustion waste disposal activities, including 
treatment, that describe impoundments that present known or potential hazards. 

Answer: As described above, EPA has gathered a great deal of 
information on impoundments containing CCRs. 

EPA has conducted several analyses of public health and environmental 
risks and impacts associated with disposal of coal-fired power plant wastes. 
These include a damage case study and a draft risk assessment in support of 
EPA's March 1999 Report to Congress 1 and its May 2000 Regulatory 
Determination2 on coal combustion residuals (CCRs). In the damage case 
assessment, EPA identified II proven cases of damage to groundwater and 
surface water. Because of extensive comments, EPA did not consider the draft 
risk analysis to be sufficient to draw reliable conclusions on risks. 

Since then, EPA has revised and completed the risk assessment and 
damage case study. EPA published these documents for public comment in a 
Notice of Data Availability (NODA) in the Federal Register of August 2007 (72 

1 For more infonnation on EPA's supporting documentation for EPA's March 1999 Report to Congress 
please refer to http://www .cpa.gov/osw/ nonha:dindustrial/special/fossi 1/fsltcch.htm 

Please refer to: http:/iwww.cpn.gov/osw/nonhaz/industrial/spccial/fossil/tl'lt~tr.pdf 



FR 49714). The NODA summarized the results ofthese studies. The studies can 
be found at: 
http://www.regulations.gov/search/Regs/home.html#documentDetaii?R=0900006 
48027b9cc 
http://www. regulations. gov /search/Regs/home .html#documentDetai I? R =0900006 
48023415b 

Following TVA's coal ash spill in December 2008, EPA began evaluating 
potential compliance issues under the Resource Conservation and Recovery Act 
(RCRA), the Clean Water Act (CWA), and the Emergency Planning and 
Community Right-to-know Act (EPCRA), related to the disposal of CCRs by 
coal-fired power plants. In addition to the CERCLA information collection 
activities to assess impoundment stability and engineering characteristics in 
March and April of 2009, in June 2009 EPA issued Information Request letters 
under the authority of the CW A to 19 coal-tired power plant facilities. Pursuant 
to the requests, the facilities were required to submit information related to: its 
on-site impoundments used to store or treat waste or wastewater; its processes 
used to treat and dispose of waste and wastewater; and other information related 
to the generation and disposal of CCR that was needed to make compliance 
determinations under RCRA, the CWA and EPCRA. The Agency is currently 
reviewing the information submitted. 

On September 15, 2009, EPA announced plans to revise effluent 
requirements for discharges from steam electric power plans, including coal-tired 
plants. This announcement utilized the results of a multi-year study of the 
potential environmental impacts from power plant wastewater discharges. EPA 
conducted this study to better understand how pollutants from wastewater at coal 
combustion facilities may result in environmental degradation if improperly 
handled. On October 23, 2009, EPA published the findings of this study in a final 
report titled Steam Electric Power Generating Point Source Category: Final 
Detailed Study Report (October 2009, 
http://www .epa. gov /watersc ience/ guide/ste~tm/). 

On November 13, 2009, EPA issued an Information Request letter under 
the authority of the Clean Water Act to American Electric Power (AEP) requiring 
it to conduct liquefaction, slope stability and vibration studies for two coal ash 
surface impoundments at its Philip Sporn Plant in West Virginia. The request was 
issued after an initial assessment of the structural integrity of the two surface 
impoundments raised concerns about the long term stability of the impoundments. 
The request set specific requirements and due dates for the three additional studies 
needed to evaluate the long term structural stability of the impoundments. EPA 
received the seismic slope stability analysis on February 12,2010 and will receive 
the vibration study on June 30, 2010 and the liquefaction study on September 30, 
2010. 



Smart Growth 

Boxer Question 9: Please describe how much money and staff time, in 
full time equivalents, EPA is requesting for its Smart Growth program, and how 
this request compares to the money and staffing provided to this program in fiscal 
year 2009. 

Answer: 

Resources (Dollars in Millions): 

FY 2009 Enacted FY 2010 Pres Bud 

$3.9M 
18.0 

$5.1 M 
18.0 

Smart Growth FTE FTE 



Questions Submitted for the Record by Senator Carper 

Carper Question 1: As I'm sure you know, a recent American Lung 
Association study reported that six out of ten American live in areas where air 
pollution endangers their lives. You've listed five main goals for the Agency: 

I. Clean Air & Climate Change 
2. Clean Water 
3. Land Preservation & Restoration 
4. Healthy Communities & Ecosystems 
5. Compliance 

Of these goals, clean air is funded fourth. Does that reflect the 
Administration's priorities? 

Answer: The Administrator outlined seven priorities for EPA in January, 
20 I 0. They are: taking action on climate change; improving air quality; assuring 
the safety of chemicals; cleaning up our communities; protecting America's 
waters; expanding the conversation on environmentalism and working for 
environmental justice; and building strong state and tribal partnerships. The 
President's FY 2011 budget for EPA reflects these priorities while making tough 
choices to reduce costs. The President's FY 2011 budget increases funding for 
programs falling under EPA's Clean Air and Global Climate Change by 
approximately $97 million over the FY 2010 Enacted Budget. 

Carper Question 2: In December, the DC District Court of Appeals 
remanded the Bush Administration's Clean Air Interstate Rule (CAIR). This 
decision keeps CAIR in place for an undermined period of time, while EPA must 
rewrite the rule. The same court vacated the Bush mercury rule in February 2008. 
Recent reports have indicated that the EPA plans to propose a rule in May 20 I 0 
for both mercury and other air toxics coming from power plants and a 
replacement for CAIR-

a) Is this true? 
b) Is it true that you will not be able to replace CAIR with another cap

and-trade program? 
c) Rewriting these rules will be a significant task for the Agency- but is 

there a sufficient increase in FTEs to do so? 
d) Do you have the manpower and budget capacity to rewrite both these 

rules and have them ready by next year? 

Answer: We plan to propose a rule to replace CAIR soon and finalize it 
after public comments are addressed. The rule will establish compliance dates for 
emissions reductions that will be the most beneficial for states developing plans to 



attain and maintain the national ambient air quality standards for ground-level 
ozone and fine particles. 

Through settlement negotiations with the plaintiffs, EPA will propose a 
utility MACT rule in March 2011 and issue a final rule in November 2011. Once 
we issue a final MACT rule, the Clean Air Act provides that existing units must 
be in compliance within 3 years; new sources must be in compliance upon startup. 

Carper Question 3: The new Renewable Fuel Standard program 
increases the volume of renewable fuel required to be blended into gasoline from 
9 billion gallons in 2008 to 36 billion gallons by 2022. The EPA is responsible for 
promulgating regulations to ensure the biofuels mandate and accompanying 
greenhouse gas reduction targets are met. The FYIO budget includes $5.6 million 
for biofuels research and sustainability analysis, which is a sizeable increase of$5 
million from FY09. 

a) What does the EPA plan to do with the additional funding, and what 
sort of biofuels research and analysis would be prioritized? 

Answer: With the additional $5 million in FY 2010 for biofuels research, 
EPA will develop the 2010 Report to Congress on the impacts of biofuels to date 
and likely future impacts resulting from requirements of Section 211 ( o) of the 
Clean Air Act. This report was mandated by Section 204 of the Energy 
Independence and Security Act (EISA) of2007. In addition, funds will be used to 
further research and characterize releases, exposures, and significant 
environmental and public health risks arising from increased volumes of biofuels. 
In particular, EPA will research the environmental impacts of biofuels feedstocks, 
production, transportation and end-use, for which EPA has a mandate or authority 
to address under the Clean Air Act, the Resource Conservation and Recovery Act, 
the Toxic Substances Control Act, and other statutes. 

Carper Question 4: The American Recovery and Reinvestment Act 
provided $4 billion for the Clean Water State Revolving Fund and $2 billion for 
the Drinking Water State Revolving Fund. Of that funding, states were required to 
dedicate at least 20 percent to green projects, including green infrastructure and 
energy or water efficiency. The EPA's FY 201 0 budget similarly proposes a 20 
percent set-aside for green infrastructure and efficiency projects. 

Can you describe the progress to date in allocating Recovery Act funding 
to green water infrastructure projects? 

' 
Answer: Every State Revolving Fund obligated at least 20 percent of its 

capitalization grant to projects eligible for the Green Project Reserve (GPR) and 
communities that received this funding placed every dollar under contract by 
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February 17, 2010. Over $1.6 billion of SRF funds (Clean Water and Drinking 
Water) funds were dedicated to GPR projects. Green Project Reserve projects 
relate to clean water or drinking water system actions that result in positive 
impacts on water efficiency, energy efficiency, green infrastructure, and 
environmentally innovative projects. 

Question: What criteria are the EPA using to determine what qualifies as 
a green project - and how much of a premium is placed on efficiency and leakage 
reduction? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 
percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 2010 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 
identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. EPA's guidance places no extra premium on any specific 
type of GPR project, including efficiency and leakage reduction. 

Carper Question 5: Although Delaware has no frontage on the 
Chesapeake Bay itself, a significant portion ofthe western edge of the state drains 
to the Bay's rivers. Approximately one third of Delaware's acreage drains into the 
Bay system, with nearly all of that in agricultural production. How does the EPA 
intend to work with the states to improve the Chesapeake Bay Program and bring 
about real progress in phosphorous and nitrogen reductions? 

Answer: EPA and its federal partners are developing a strong new action 
plan, with the help of the states, to reduce phosphorous and nitrogen from all 
sources in the Chesapeake Bay watershed. 

First, EPA has committed to a strong and transparent accountability 
system through a Bay-wide Total Maximum Daily Load (TMDL) for the Bay 
watershed. The TMDL will ensure that all controls and measures needed to 
reduce nutrient and sediment pollution to meet Bay water quality standards are in 
place by 2025. As instructed in the Presidents's Executive Order (EO) 13508, 
EPA and USDA is exploring a new program that would provide leadership and 
support to States for a trading program to offset pollution loads from new or 
expanding sources under the TMDL. 

Second, EPA and its federal partners have been working expeditiously to 
meet the May 12, 2010 deadline for publishing a final strategy as required by the 
EO, Chesapeake Bay Protection and Restoration. Through its work to implement 
the EO, EPA is identifying actions and changes to be made to regulations, 
programs, and policies. EPA has already announced plans to develop new 



regulations for the Chesapeake Bay to significantly reduce runoff pollution from 
urban, suburban and agricultural sources. These regulatory actions would serve as 
a backstop for the work of the States. Specifically: 

EPA plans to propose and take final action on a new rulemaking for 
concentrated animal feeding operations (CAFOs) that will consider 
expanding coverage and strengthening permit limits in the Chesapeake 
Bay watershed. EPA recognizes the valuable contributions states have 
already made in reducing nutrient runoff from CAFOs and encourages 
the states to strengthen their programs through enhanced measures in 
their state implementation plans. In the event a state program is not 
sufficient to meet TMDL expectations, our new rulemaking will seek 
to strengthen requirements, but we will not implement them for states 
that have adopted effective programs on their own. EPA will take 
action by December 2014. 

EPA announced on October 30, 2009 its intention to initiate a national 
post-construction stormwater rulemaking that will consider more 
stringent elements applicable to Chesapeake Bay watershed. As part 
of this rulemaking, EPA will consider additional Bay-specific 
requirements, including expanding MS4-regulated areas; setting post
construction standards for areas with smaller development footprints; 
and increased measures for retaining rainfall on development sites. 

EPA may develop and implement a number of regulations and 
programs to reduce nitrogen from a variety of stationary and mobile 
sources of air deposition. Approximately one-third of the nitrogen that 
reaches the Bay comes from emissions into the air from vehicles, 
industries, power plants, gas-powered lawn tools and other emissions 
sources. EPA will implement its current nitrogen control programs for 
air emissions and establish air deposition allocations as part of the load 
allocations in the Bay and tributary TMDLs. 

EPA has also committed to a vigorous program of compliance and 
enforcement actions to protect and restore the Bay. With these rulemakings and 
actions, EPA would significantly strengthen or clarify federal requirements that 
would limit nutrient and sediment discharges to the Bay. 

Finally, new resources will be available to help the states meet these goals. 
In FY2010, Congress provided $50.0 million to EPA for the Chesapeake Bay 
Program, a $15.0 million dollar increase over FY 2009 figures. EPA will 
distribute seventy-five percent ofthe $15 million increase, or $11.2 million, to the 
six Bay watershed states and the District of Columbia as Chesapeake Bay 
Regulatory and Accountability Program (CBRAP) Grants. These additional grant 
funds more than double the funding available to states through existing 
Chesapeake Bay Implementation Grants. Additional funds will be available for 



contractor support to the states and DC for Watershed Implementation Plan 
development. 

The President's FY201 I budget reflects the Administration's commitment 
to Bay restoration with a request for $63.0 million in FY201 I which proposes 
continued funding for these Chesapeake Bay grant programs for the states. 

While EPA will continue to play an important enforcement role in the Bay 
States, the States themselves will primarily conduct the bulk of environmental 
inspections and compliance assistance. As such, EPA would closely plan and 
coordinate compliance and enforcement efforts with its State (and 
Commonwealth) partners within the Chesapeake Bay Watershed to ensure robust 
watershed-wide compliance and enforcement programs that establish clear 
expectations for the public and the regulated community regarding compliance. 
An EPA/State Planning, Communication and Oversight plan will be developed 
pursuant to this Strategy. Through our coordinated efforts, EPA and the states 
will strengthen their compliance and enforcement programs to ensure compliance. 

To leverage EPA and the states' limited compliance and enforcement 
resources, EPA will coordinate closely with the States in the Bay watershed on 
targeting and pursuing the most serious contributors to Bay impairment, including 
significant sources of nitrogen and phosphorus contamination. 

Carper Question 6: In 2004 EPA launched a voluntary program called 
SmartWay that is designed to create strong market-based incentives that challenge 
the freight industry to improve its environmental performance and overall fuel 
efficiency. By 2012, the SmartWay program aims to save between 3.3 and 6.6 
billion gallons of diesel fuel per year. EPA predicts SmartWay participants will 
also reduce their annual greenhouse gas emissions by 48 million tons of C02 
equivalents. This innovative collaboration between EPA and the freight industry 
is a true partnership between the public and private sectors that works. What has 
the program's budget been for the last two years and will it be expanded in FYIO? 

Answer: The funding level for this program is: 

l_$ in millions) 
FY 2009 FY 2010 FY 2011 President's 
Enacted Enacted Budg_et Request 

Smart Way $2.8 $2.8 $2.7 

Carper Question 7: It is oftentimes necessary for a truck to idle its main 
engine to provide driver comforts such as heat or cooling. EPA estimates that 
trucks bum over 1.1 billion gallons a year in this manner. The installation of idle 
reduction systems can virtually eliminate the need to idle the main engine. 
However, this equipment can cost up to $10,000, making it difficult for an owner 



to afford purchasing such devices. How can Congress help these businesses with 
the purchase of this equipment so we can conserve fuel and reduce greenhouse 
gas and other emissions? 

Answer: EPA's SmartWay Transport Partnership provides information to 
the trucking industry about idle reduction solutions, via our technical bulletins, 
our web site, direct stakeholder outreach, and other media directed at truck fleets 
and operators. 

EPA also awards Diesel Emissions Reduction Act (DERA) funding 
through the SmartWay Finance Program, to fund projects that develop innovative 
financial programs. These grants fund projects to help truck operators purchase 
idle reduction equipment. However, unlike a traditional grant program, in which 
funding is used to directly reduce the cost of equipment, the Smart Way Finance 
Program provides funding to grantees to establish innovative financial programs 
which offer more attractive loan or lease terms. Many trucking fleets are operated 
by small businesses and owner-operators; these mom-and-pop operations find it 
difficult to access capital to purchase fuel-saving equipment, even equipment with 
a positive payback, like idle reduction equipment. The SmartWay finance 
program makes idle reduction more affordable to these operators, by reducing the 
initial cost to purchase the idle reduction equipment, and by providing a pathway 
for truck operators to pay back the loans or leases through fuel savings. The 
funds, once repaid, are available to assist other truck operators. 

Congress can assist by providing the funding requested in the President's 
budget for the SmartWay program and its outreach to the trucking industry about 
the need to reduce unnecessary idling; and by providing the funding requested in 
the President's budget for innovative grant programs like the SmartWay Finance 
program. This program achieves reductions in criteria pollutants and greenhouse 
gas emissions, saves fuel and energy costs, protects energy security, and improves 
air quality, while offering our nation's truck drivers improved access to equipment 
that allows them to rest during federally-mandated rest periods. 



Questions Submitted for the Record by Senator Inhofe 

Inhofe Question 1: a) How far beyond "navigable waters" do you believe 
federal jurisdiction under the Clean Water Act should extend? 

b) Do you believe federal jurisdiction should include all intrastate waters? 
c) How about ephemeral features? Are there any waters you would not 

include? 

Answer: The Supreme Court concluded in Rapanos that Clean Water Act 
jurisdiction does extend beyond waters considered "traditionally navigable." The 
Administration and EPA believe that it is important that the Clean Water Act 
provide broad protection of the Nation's waters, consistent with Congress' 
commerce, treaty, and property clauses under the Constitution. This position was 
explained in a May 20, 2009 letter addressed to House Transportation and 
Infrastructure Committee Chairman Oberstar, and Senate Environment and Public 
Works Chair Boxer, co-signed by EPA Administrator Lisa Jackson, along with 
leadership at the Council on Environmental Quality, Army Corps of Engineers, 
Department of Agriculture, and the Department of Interior. That letter also 
recognizes the importance of a definition for the waters of the United States that is 
predictable and manageable. EPA supports a definition that improves 
predictability, transparency, and consistency for the regulated public and ensures 
prompt decision-making. 

The May 20, 2009 letter from EPA and other Federal agencies detailed 
that the Administration seeks to restore the geographic scope of "waters of the 
United States" to the scope that existed before recent Supreme Court decisions. 
EPA does not believe that all intrastate waters are subject to CW A jurisdiction. 

The preamble to EPA's Clean Water Act jurisdiction regulations includes 
a list of features that are generally not jurisdictional, such as drainage ditches 
constructed wholly from uplands. EPA also does not believe that prior converted 
croplands are waters of the United States. 

Inhofe Question 2: a) What role do you see coal playing in our nation's 
energy portfolio? b) What are your views on the methods we use to extract coal? 

Answer: Almost half of all electricity generated in the U.S. currently 
comes from coal, and we would expect this resource to continue to play an 
important role in helping meet the nation's energy needs. New economic 
investments in renewable energy sources and nuclear power will also serve to 
help strengthen and diversify the U.S. energy portfolio. Unfortunately, the energy 
benefits of U.S. coal have not been without implications for human health, water 
quality, and the environment for coalfield communities. A growing body of 
scientific data points to serious environmental and human health consequences 



from surface coal mining operations. EPA has acknowledged these harmful 
consequences and is committed to addressing them, in collaboration with our 
federal and state partners and the regulated public, by promoting environmentally 
responsible surface coal mining practices. Not only will such improvements 
better protect water quality and the health of communities, consistent with federal 
law, but they will also ensure the nation continues to benefit from the economic 
and energy advantages of coal. 

Inhofe Question 3: The EPA budget provides funding to begin laying the 
foundation for a cap-and-trade system. If cap-and-trade legislation such as 
Waxman-Markey passes, how much more funding will EPA need to implement 
it? 

Answer: The Agency has not yet costed out the bill for its impacts on the 
Agency's budget. Any such effort would be highly dependent on the final 
requirements of legislation. 

Inhofe Question 4: If the U.S. adopts a cap-and-trade program, and other 
countries do not, U.S. mining and manufacturing will be displaced overseas. What 
analysis is EPA doing to calculate the costs from increased emissions abroad if 
cap-and-trade passes? 

Answer: EPA recently participated in the development of the report, The 
Effects of H.R. 2454 on Int~rnational Competitiveness and Emission Leakage in 
Energy-Intensive Trade-Exposed Industries: An Interagency Report Respondin~ 
to a Request from Senators Bayh, Specter, Stabenow, McCaskill, and Brown. 
The report uses criteria established in H.R. 2454 to perform a preliminary 
assessment identifying energy-intensive trade-exposed industries; these industries 
would likely be deemed eligible for allowance allocations to "trade-vulnerable" 
industries under H.R. 2454. The report also performs economic modeling to 
examine the impacts of a cap-and-trade program on the international 
competitiveness of energy-intensive trade-exposed industries, and the 
effectiveness of H.R. 2454's allowance allocation provisions in mitigating those 
impacts. Related to this, the modeling also examines the effectiveness of these 
provisions in preventing "emission leakage" -- a shift in manufacturing activity 
and associated emissions overseas that could, under some circumstances, result 
from the adoption of a domestic climate policy. 

The report finds that, of nearly 500 manufacturing industries, 44 are 
sufficiently energy intensive and trade exposed that they would likely be deemed 
eligible for allowance allocations to "trade-vulnerable" industries under H.R. 
2454. Almost all of these industries fall within five broad sectors: chemicals, 
paper, nonmetallic minerals (e.g., cement and glass), iron and steel, and 

1 http://www.epa.gov/climatechangeleconomics/economicanalyses.html 



nonferrous metals (e.g., aluminum). These industries account for about I 0% of 
manufacturing output and 5% of manufacturing employment. The economic 
modeling in the report predicts that the allowance allocations in H.R. 2454 would 
offset any adverse effect that a cap-and-trade program would otherwise have on 
these industries' international competitiveness, preventing emissions leakage that 
might otherwise arise if such a program were to reduce the competitiveness of 
U.S. industry. That modeling also predicts that, even in the absence of the 
allowance allocations in H.R. 2454, on average, the bill's impact on the 
competitiveness of energy-intensive trade-exposed industries would be relatively 
limited. 

Inhofe Question 5: How is the agency equipping itself to take on major 
international initiatives such as establishing a program in developing countries to 
reduce emissions from deforestation, or help evaluate and approve international 
offset credits as proposed in Waxman-Markey? 

Answer: EPA, in cooperation with federal agencies such as USAID and 
other research institutions, has developed an effective program for working with 
developing countries on monitoring, reporting and verification of emissions from 
tropical forests. The program emphasizes a pragmatic combination of ground 
measurements and remote sensing data to get credible and consistent data over 
time that can be used in the development and implementation of policies to reduce 
emissions from deforestation. EPA is working with State Department and other 
federal agencies to ensure that international technical standards for monitoring, 
reporting and verification of reduced deforestation are consistent with 
requirements laid out in proposed domestic legislation. EPA is also working with 
other federal agencies to track developments in existing international offsets 
programs and assess strengths and weaknesses in areas such as the project 
approval process, project baselines, monitoring requirements, and verification. 

In FY 2010, EPA requested funding to provide technical assistance and 
expertise to advise the Administration and Congress on effective, environmentally 
sound approaches for a GHG cap and trade program. One major area of effort 
was offsets, which are a key component of reducing cap and trade costs while 
leveraging reduction opportunities in uncovered sectors. With these resources, 
EPA is developing protocols and methodologies that can accurately account for 
emission reductions from· major offset categories, assessing and developing 
options for monitoring and verifying the effectiveness of offset projects, and 
analyzing and developing options to encourage early reductions prior to the start 
of a federal regulatory program such as cap and trade. EPA will also assess the 
potential for existing and proposed mechanisms under the United Nations 
Framework Convention on Climate Change (UNFCCC), such as Reduced 
Deforestation and Degradation (REDO) to provide cost reductions while 
guaranteeing environmental credibility. 



The efforts we are taking in FY 2010 can be used to inform a single- or 
multi-sector cap and trade approach, and also if an approach other than cap and 
trade is ultimately pursued. Specifically, monitoring and verification, 
establishment of baselines and performance standards, and assessment of state, 
federal and international programs are directly relevant to policies such as taxes 
and technology- or other incentives-based approaches. Work on the international 
offsets and REDO issues is needed given the importance of finding effective ways 
to support developing country action to reduce GHG emissions. The budget of $5 
million provides a strong foundation for this work effort. 

lnhofe Question 6: You issued a memo to the staff on April 23 
addressing the issue of transparency and saying you will bring "sunlight" to the 
agency. You've declared several times you would bring "overwhelming 
transparency" to EPA. The prior administration held regular management 
conversations between senior agency leaders and staff, and these were broadcast 
so any employee could see them on their desktop computer. I understand none 
have been held since your arrival. How does reducing information to the public 
and the staff bring "sunlight" and promote "overwhelming transparency?" 

Answer: EPA has taken many steps to increase transparency, including 
making the schedules of the Administrator and senior staff available to the public, 
something that had not been done in the prior Administration. In order to 
communicate better with more Americans, EPA regularly webcasts policy and 
research discussions to the public. There was a recent live webcast of the FY 
2011 budget rollout, including the audience questions and answers. When 
traveling to the EPA regional offices, the Administrator makes it a priority to have 
frank discussions about a range of issues with large numbers of EPA employees, 
stakeholders and local media. These are just two examples of how the 
Administration is making this EPA more transparent for all Americans. 

Inhofe Question 7: The agency had consistently published on its website 
a report to the public on how it was performing and the results it was obtaining. 
The last such report appeared in December and there hasn't been one since. Why 
is that? 

Answer: In accordance with the Government Performance and Results Act 
(GPRA), EPA produces an annual Performance and Accountability Report 
(PAR), each November. EPA's PAR describes to the President, Congress, and the 
public the Agency's environmental program and financial performance over the 
course of a fiscal year. The PAR reports the performance results that EPA 
obtained over the year, measured against the targets presented in the Agency's 
performance plan and budget. The reports also describe progress in addressing 
management issues. For the past three years EPA also has produced a shorter 
"Highlights" version of the Performance and Accountability Report, intended for 



a general public audience. All GPRA-related reports can be found on EPA's 
website at http://www.epa.gov/pel'formance. EPA also produces quarterly 
performance information for those programs that received funds through the 
American Reinvestment and Recovery Act (ARRA). An ARRA performance 
report for the first quarter of FY 2010 can be found at http://epa.gov/recovery/. 

Inhofe Question 8: You've said you would publicize your schedule, but 
what is published on the EPA website are items such as "staff briefing" with no 
subject matter, or "meeting with Administration officials" with no indication of 
topic or participants. On some days, the message says, "The Administrator's 
schedule is not available." 

a) How does this constitute "overwhelming transparency?" 
b) What will you do to improve this reporting? 

Answer: During the last administration the media and other observers 
reported that the public too often felt that environmental policy was being set 
behind closed doors in meetings with industry lobbyists and other special 
interests, with no disclosure and no transparency. The Administrator believes that 
this undermined the public's trust in the Agency and its mission. For the first 
time in the Agency's history, every EPA senior official -- the Administrator, the 
Deputy Administrator, Assistant Administrators and Regional Administrators-- is 
required to post a working public schedule online. That schedule contains 
information on every meeting between EPA senior officials and groups outside of 
Government-- including stakeholders, industry groups, and the public. This gives 
the public more information than ever before about whom the Agency is talking 
to. While EPA is constantly seeking to improve and build on this effort, EPA is 
proud of this brand new initiative, which puts EPA at the forefront of 
transparency efforts across government. 

lnhofe Question 9: a) How often do you meet with Carol Browner, and 
b) What topics do you discuss with her? 

Answer: The Administrator meets or speaks with Carol Browner at least 
once a week about energy and climate policy. 

Inhofe Question 10: What was Carol Browner's role in proposing the 
'cause and contribute' finding and the endangerment finding of greenhouse gases 
under the Clean Air Act? 

Answer: Carol Browner did not propose these findings or direct that they 
be proposed. The Clean Air Act assigns the task of proposing endangerment and 
contribution findings to the EPA Administrator. 



Inhofe Question 11: Your senior climate counsel, Lisa Heinzerling, is a 
noted critic of using a cost benefit analysis approach for environmental and health 
issues. 

a) What is your own philosophy about using cost-benefit analyses for 
EPA's policy analysis? 

b) How do you reconcile her documented views on the matter with 
yours? 

Answer: To support the rulemaking for every economically significant 
regulation, EPA examines: the statutory direction, cost-effectiveness, economic 
impacts, burden on States (as required by the Unfunded Mandates Reform Act), 
impacts to small business (as required by the Small Business Regulatory 
Enforcement Fairness Act), environmental justice consequences (as required by 
Executive Order 12898), and benefit-cost analysis (as required by Executive 
Order 12866). 

As appropriate, and when allowed by law, all of these analyses inform the 
decision making process. It is the Administration's policy that benefit-cost 
analyses are consistent with good science and good economics. EPA's 
economists follow the Science Advisory Board's peer review "Guidelines for 
Preparing Economic Analyses," and OMB's Circular A-4 (guidance for 
conducting benefit-cost analysis). 

lnhofe Question 12: In a recent interview with NPR, you said, "The 
President has said -and I couldn't agree more - that what this country needs is one 
single national road map that tells auto makers who are trying to become solvent 
again what kind of car it is they need to be designing and building for the 
American people." In your view, what is the proper extent of EPA's role in 
designing automobiles? 

Answer: In adopting regulations to control emissions of pollutants from 
motor vehicles, EPA does not specify vehicle design or otherwise specify the 
means by which pollutant reductions are to be obtained. Manufacturers are free to 
achieve the standards in any way they choose. Issuing such performance-based 
standards - standards that specify the result to be achieved and leave 
manufacturers with complete discretion as to how to achieve those results - is 
consistent with the provisions of Title II of the Clean Air Act. Among other 
things, such an approach preserves manufacturers' flexibility to respond to market 
demand. 

EPA's proposed greenhouse gas emission standards for model year 2012-
2016 light-duty vehicles Uointly proposed with NHTSA's CAFE standards) 
follow this approach. Not only are the proposed standards performance-based, 
but because the proposed standards are based on an attribute curve (reflecting 
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vehicle size), each manufacturer would have its own fleet-specific standard based 
on the vehicle models it chooses to produce. A major reason for adopting this 
attribute-based approach is to preserve manufacturer flexibility as needed to 
respond to market conditions. See 71 FR 17566 (April 6, 2006) (previous 
administration adopting this approach for 2008-20 II light trucks); 74 FR at 
49490, 49516-517 (proposing to adopt the same attribute-based approach for 
greenhouse gas emission standards under section 202 (a) of the Clean Air Act). 
In the statement you quote, the Administrator was simply referring to the fact that 
as EPA and NHTSA establish consistent vehicle requirements, and California 
accepts these harmonized standards as a means of complying with its own 
standards for light duty vehicle GHG emissions, manufacturers will have a clear 
and stable regulatory context within which to make their individual design 
decisions, and will not have to design separate fleets to satisfy three separate 
regulatory programs. 

Inhofe Question 13: President Obama's budget proposes to reinstate the 
Superfund tax beginning in Fiscal year 2011. He estimates that the tax would 
generate $6.6 billion through fiscal year 2014. Congress has already enacted 
$1.29 billion for the Superfund program in the FY2009 Omnibus Act, and 
provided another $600 million in the American Recovery and Reinvestment Act 
for a total of $1.89 billion for fiscal year 2009. You stated in your testimony that 
EPA and its partners anticipate completing construction activities at 22 Superfund 
National Priority List sites in fiscal year 2010. I understand that number, and the 
specific sites on which that number is based, could very well fluctuate depending 
on a number of factors. Please list the 22 sites that EPA anticipates completing 
based on your budget proposal, and the timeframe for bringing each of those 
specific projects to completion. 

Answer: The following list of 22 sites represents a pool of potential 
candidates that may achieve Construction Completion (CC) in FY 2010. 

The dynamic nature of the Superfund program results in sites moving in 
and out of the CC candidate pool during the year. Superfund projects encounter 
issues similar to other large construction projects, e.g., delays caused by weather, 
equipment and materials availability, and land access and easements challenges. 
Overlaying these issues with those related to the cleanup, e.g., handling hazardous 
materials, addressing hidden subsurface contamination, and verifying remedy 
performance to ensure protection of human health and the environment, adds 
layers of complexity. 

With these complexities, the Superfund program may identify new sites as 
potential near term CC candidates in situations where the actual waste volume is 
less than anticipated, pilot tests or field data demonstrate the effectiveness of an 
innovative technology that eliminates the need for further remedial construction, 
or settlement with a responsible party to conduct the work may be accelerated. 



The vast majority of sites achieve the CC milestone in the last quarter of 
the fiscal year. Generally, this reflects that, for most regions of the country, 
construction activity begins in spring and peaks in summer. 

22 Candidate Sites for Construction Completion in FY 2010 
SITE NAME STATE 

Consolidated Iron And Metal NY 
Foote Mineral Co. PA 
Garland Creosoting TX 
Hatheway & Patterson MA 
Havertown Pep PA 
Hudson Refinery OK 
Interstate Lead Co. (!leo) AL 
Liberty Industrial Finishing NY 
Louisiana Army Ammunition Plant LA 
Malvern Tee PA 
Memphis Defense Depot (Dia) TN 
Metal Banks PA 
Monitor Devices, Inc./Intercircuits, Inc. NJ 
Moss American Co., Inc. WI 
National Starch & Chemical Corp. NC 
Norfolk Naval Base (Sewells Point Naval Complex) VA 
North Cavalcade Street TX 
OeserCo. WA 
Otis Air National Guard Base/Camp Edwards MA 
Parkview Well NE 
Petro-Chemical Systems, Inc. (Turtle Bayou) TX 
Silresim Chemical Corp. MA 

Inhofe Question 14: There are a number of duplicative and unnecessary 
administrative costs associated with the Superfund program. 

a) Can you identify specific examples of such costs, and 
b) How wilf you reduce or eliminate them? 

Answer: EPA makes every effort to manage the Superfund program 
effectively and efficiently. As such, the Agency is currently undertaking an 
Integrated Cleanup Initiative (ICI), the goal of which is to identify and implement 
opportunities to integrate and leverage EPA's land cleanup authorities to 
accelerate cleanup, address a greater number of contaminated sites, and put these 
sites back into productive use while protecting human health and the environment. 



Some of the initiatives that EPA is pursuing to advance ICI include: 

( 1) EPA is evaluating the integration of the Superfund Removal and 
Brownfields programs to achieve more cleanup and reuse of 
contaminated properties; 

(2) EPA is evaluating whether the waste cleanup enforcement programs 
can be implemented in· a more integrated fashion; and 

(3) EPA is undertaking an effort to increase program efficiencies by 
examining EPA contracting processes and administrative practices, 
including a review of administrative cleanup processes and an analysis 
of the various program boards and panels to ensure that they are being 
utilized effectively and are not serving as a barrier to cleanup progress. 

Each of the initiatives is designed to improve program efficiencies and reduce or 
eliminate unnecessary costs and duplicative efforts. 

Regarding contracting, the Superfund Senior Regional Management and 
Acquisition Council (SRMAC) is reviewing the existing Superfund contracting 
strategy, including reviewing key issues such as contract capacity/utilization, 
cross contract utilization and efficiencies. SRMAC anticipates completing their 
efforts in FY 20 I 0. A number of possible contract efficiency options have 
already been identified, for example, using a fixed rate "Indefinite 
Delivery/Indefinite Quantity" (IDIQ) type contract rather than an architect and 
engineering type contract when the work involves certain straight forward 
activities, e.g., earth moving. The Superfund program has also continued to look 
at opportunities to streamline paperwork and/or administrative requirements to 
identify potential savings. 

Inhofe Question 15: EPA's lead paint rule requires training and 
certification for renovators who disturb more than six square feet in target 
housing. The rule's economic analysis says it would require certifying 186,000 
persons in the next year, and another 123,000 the year after. How do you plan to 
train an average of over 4,000 persons per week to meet the deadline in this rule, 
especially when the rule makes no provision to fund this training? Has EPA 
begun certification yet? 

Answer: EPA has approved 204 training providers as of April 22, 20 l 0. 
Of these training providers, 109 are "traveling trainers" that are accredited to 
provide training in multiple states. These training providers have provided 
training in states that do not have state-specific providers. EPA continues to 
evaluate training provider applications and this number will continue to grow. 

The number of training classes per week continues to increase. Based on 
the most recent data, more than 6,936 courses have been offered and greater than 
160,000 renovators are estimated to have been trained as of April 22, 20 I 0. 



The training capacity will continue to grow after April 22, 2010. 
Renovators will continue to be trained after April 22. 

EPA's estimate of the number of renovators that will conduct renovation 
jobs in pre-1978 housing and in child-care facilities and schools is based on 
activities that will occur throughout the first year the rule goes into effect. This is 
not the number of renovators that will be conducting renovations as soon as the 
rule goes into effect on April 22. 

Inhofe Question 16: The budget requests $600 million for enforcement, 
. which is a record amount. Would you please speak to your philosophy about 
education versus enforcement and whether it is more cost effective to educate 
about and prevent damage from pollution versus focusing on punishment and 
responding after the damage is done? 

Answer: The Agency believes providing compliance assistance to avoid 
pollution is a critical element of our efforts to protect public health and the 
environment. The Agency also maintains strong cleanup and enforcement 
programs to deter non-compliance, ensure a level playing field for those that 
follow the rules, and address contamination that threatens the environment and the 
health of our citizens. 

With respect to our compliance and enforcement program, the Agency 
relies on an integrated approach to achieve compliance and deter future violations. 
This strategy uses tools such as compliance assistance to increase understanding 
of, and compliance with, regulatory requirements and a vigorous compliance 
monitoring program to identify violations and better target our enforcement 
efforts. Traditional civil and criminal enforcement programs are also essential to 
protecting public health and the environment, ensuring a level economic playing 
field, and addressing the most egregious violations. Our experience has shown 
that this integrated approach, focused on the most significant environmental 
threats, achieves the greatest level of deterrence and best environmental 
outcomes. 

Inhofe Question 17: You put an end to Performance Track, a multi-year 
effort that was the federal government's principal voluntary pollution control 
initiative. It represented an effective collaboration between government and 
industry designed to educate about and prevent pollution. You did this without 
briefings from program managers or internal agency review. Why? 

Answer: As our environmental challenges have changed, enlightened 
stewardship by progressive companies has become an important adjunct to the 
U.S. Environmental Protection Agency's (EPA) programs. These stewardship 
initiatives augment our regulatory framework through the use of advanced 
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technology and innovation. Many leading companies, for example, have made 
significant reductions in greenhouse gas emissions and energy consumption. In 
nearly all cases these companies are beginning to understand that it is in their 
economic interest, and that of their shareholders to become environmental 
stewards. 

Since 2000, the National Environmental Performance Track Program has 
been an important vehicle through which EPA recognized and encouraged such 
actions. Nevertheless, there has been much discussion about the benefits of the 
program and whether its "membership" approach was the best way to promote 
environmental stewardship on a large scale. Members of Congress and our 
stakeholders asked us to consider other approaches that could be more effective 
for the future. Therefore, we terminated the Performance Track program in order 
to redirect efforts towards other efforts that might lead to greater benefits in 
environmental stewardship. 

Performance Track's remaining resources (in the form of FTE) have been 
redeployed to a variety of programs elsewhere in the Office of Policy, Economics 
and Innovation (OPEl) including Performance Analysis, the Smart Growth and 
Green Buildings. 

lnhofe Question 18: Under the State and Tribal Assistance Grant 
program, the EPA budget calls for 20 percent of Clean Water and Drinking Water 
State Revolving Funds to be set aside for green infrastructure projects. What data 
and documentation did you use to determine that 20 percent figure? 

Answer: EPA selected 20 percent for the Green Project Reserve (GPR) in 
20 I 0 based upon the 20 percent Green Project Reserve required set-aside in the 
American Recovery and Reinvestment Act of 2009. It proved to be an attainable 
goal for all States in 2009. Many states proactively solicited GPR projects from 
communities and organizations that have not previously used the CWSRF for 
water quality projects. The demand in those states far outstripped available 
funding. Continuing the provision allows communities to pursue the planning and 
design for other GPR projects with the expectation that they will compete on a 
level playing field with other more traditional projects for funding. 

Question: What criteria is EPA using to determine whether there are 
"sufficient eligible projects" that are green? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 
percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 2010 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 



identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. 

Inhofe Question 19: As you may know, I am very supportive of the 
Diesel Emissions Reduction Act (DERA), but I also take grants oversight very 
seriously. Unfortunately, I have heard some very troubling anecdotes about the 
application process for DERA grants under the stimulus bill. Most of the concerns 
had to do with the web-based Diesel Emissions Quantifier (DEQ) that applicants 
use to calculate the emissions reductions that would result from their proposed 
projects. Specifically, applicants reported having great difficulty getting the DEQ 
to work, even when trying to use it late at night, early in the morning or on 
weekends as suggested by EPA. Some applicants got it to work and then realized 
the information calculated for them was incorrect. In one instance, the DEQ 
reported that a proposed project would reduce a fleet's emissions by more than 
I 00 percent. While that result may be easy enough to catch as a faulty answer, 
other incorrect results may seem reasonable, especially to grant applicants who 
may not be experts at diesel technologies. What specific steps have you taken or 
do you plan to take to ensure that potential applicants do not experience the same 
DEQ capacity problems in the future? 

Answer: The Diesel Emissions Quantifier (DEQ) is a tool to estimate 
emissions from any given set of parameters in a clean diesel project. EPA has 
developed the DEQ for its clean diesel stakeholder community to utilize when 
estimating potential emission reductions from diesel retrofit projects. EPA works 
hard to assure that it is as accurate and as user-friendly as possible. At times EPA 
receives comments, suggestions and/or complaints about the way the DEQ is 
functioning. EPA always takes these comments and complaints seriously and 
strives to make sure that the DEQ is always functioning properly. 

During the Recovery Act grant competitions, EPA received complaints 
that users were not able to access the DEQ. The Agency quickly realized that the 
problem was the limit on the number of same-time users. EPA worked to expand 
the capacity for the number of same-time users at the web server from 
approximately 50 to over 500, which alleviated the problem. This action occurred 
well within the time period in which applicants could submit their grant 
applications. In addition, as always, grant applicants were allowed to use other 
methodologies for calculating emissions reduction estimates as long as these 
alternatives were explained in their grant applications. Some applicants chose to 
use other calculators or methods, such as EPA's Mobile6 or NMIM tools. 

lnhofe Question 20: What specific steps have you taken or do you plan 
to take to ensure that the DEQ does not provide grant applicants with incorrect 
information in the future? 



Answer: At times, users report problems with the DEQ's calculations. 
When a problem regarding the DEQ's inoperability is brought to EPA's attention, 
EPA must determine if the issue is with the tool or with the user not being able to 
interpret the data. The majority of the time the issue of concern is the latter. In 
these cases, EPA explains the results to the user. 

In rare cases where there is an actual problem with the calculations EPA 
works quickly to identify the source of the issue and updates/corrects the 
appropriate coding within the DEQ. Specifically, the computer code associated 
with that problem is reviewed and appropriate changes are made, if warranted, 
and then the new code is applied. 

In addition, to streamline EPA's approach in evaluating any future 
problem areas, an extensive review of the functionality of the existing code and 
database was performed in August 2009 to ensure there were no extraneous lines 
of code or data hindering the operations of the DEQ. 

lnhofe Question 21: Once EPA was made aware of these problems, what 
actions did the agency take to make potential applicants aware of the fact that they 
might need to rerun information through the DEQ, including reentering fleet 
information, to ensure accurate results? If no such actions were taken, please 
explain why there were not. 

Answer: In response to the problem of same-time users having trouble 
due to limited capacity, EPA advised users on its DEQ home web page to 
potentially utilize the tool during non-peak hours. In addition, the .DEQ User 
Guide was continually updated as changes were made were to the tool. A tutorial 
on how to use the DEQ efficiently was recorded and posted on EPA's web site. 
Finally, EPA made an announcement about the DEQ through its email listserv, 
highlighting the expanded capacity for same-time users. 

Inhofe Question 22: In light of these known problems, what specific 
steps did you take or do you intend to take when reviewing submitted applications 
to ensure that the information being used to compare applications is accurate, a 
fundamental requirement for a fair competition? 

Answer: It is important to note that the emission reductions are 
considered estimates during the grant application phase. These figures are only 
one of a number of criteria evaluated prior to award of any grant. Specifically, 
during the Recovery Act competitions, EPA allotted four points out of 100 to 
these diesel emissions reduction estimates. When reviewing applications, if EPA 
deemed the data to be reasonable based on past project experience, the applicants 
received all points. Should an applicant submit data that appears to be 
inconsistent with the project, EPA will still consider the application for award. 



Inhofe Question 23: The budget does not appear to contain sufficient 
funds for revision of all the National Emissions Standards for Hazardous Air 
Pollutants (known generally as MACT standards for the Maximum Achievable 
Control Technology on which the NESHAPs are based). 

a) Are you concerned that EPA has been sued by environmentalists to 
revise all the MACT rules to include specific emission limits in the 
place of the current exemptions for startups, shutdowns and 
malfunctions pursuant to the Court decision in Sierra Ciub v. EPA, 
Civil Case No. 02-11 35? 

b) What schedule and budget has EPA adopted for MACT rule 
development? 

Answer: The Agency is working on more than 90 rules to reduce air 
toxics. This is a tremendous challenge, but we are committed to fulfilling our 
obligations under the Clean Air Act to issue regulations that protect human health 
and the environment from air toxics. We are devoting significant resources 
towards developing new Maximum Achievable Control Technology (MACT) 
standards, while completing residual risk and technology reviews (RTRs) of the 
existing MACT standards. EPA is integrating its approach in meeting multiple 
Clean Air Act requirements for stationary sources. For example, where the Act 
requires that the Agency take multiple regulatory actions that affect the same 
industry, we are beginning the process of aligning the timing of these rules to take 
advantage of synergies and help the Agency realize efficiencies in how we use 
our resources. 

EPA recognizes the additional challenges for addressing startups, 
shutdown, and malfunctions (SSM) as a result of the Court decision in Sierra Club 
v. EPA, Civil Case No. 02-1 135. As a result of this decision, EPA is addressing 
the SSM issues through several efforts. We plan to amend the MACT General 
Provisions to remove the SSM exemptions. This administrative amendment 
conforms to the DC Circuit Court of Appeals decision to vacate the SSM 
exemptions in the General Provisions, and we are working to issue this 
amendment, which will impact about one-third of the MACT standards. As we 
undertake periodic reviews for risk and technology reviews of our MACT rules 
for various industrial sectors, we will address startup and shutdown issues as 
appropriate in conjunction with these reviews. In addition, we are undertaking an 
effort to remove malfunction exemptions across all MACT standards. 

lnhofe Question 24: Do you share industry's concerns that removal of the 
exemption from MACT standards during startup, shutdown and malfunction 
events will cause danger to workers, industrial plants, and neighborhoods? 

Answer: Although we have had many discussions with industrial 
representatives, industry has not raised as a significant issue the possibility that 



the 2008 Sierra Club v. EPA decision vacating the provisions of 40 C.F.R. 
Sections 63.6(f)(l) and (h)(l) may cause danger to workers, industrial plants, or 
neighborhoods. The provisions of 40 C.F.R. Section 63.6(e)(l)(i), which require 
sources to minimize emissions at all times consistent with safety and good air 
pollution control practices, including periods of startup, shutdown and 
malfunction (SSM), are still in full force and effect. 

The Court's vacatur of the SSM provisions directly affects about one-third 
of air toxics standards, which are known as Maximum Achievable Control 
Technology (MACT) standards, and nearly two thirds of MACT standards have 
separate provisions, other than Sections 63.6(f)(l and (h)(l ), to address SSM 
emissions. In a July 22, 2009, letter we encouraged sources that anticipate 
compliance difficulties to contact EPA or the appropriate state regulatory 
authority. By engaging with regulators early, sources can identify their 
compliance concerns and engage in a meaningful dialogue with EPA or the 
appropriate state regulatory authority about the individual circumstances 
presented by a particular facility, including any information on the nature and 
extent of the excess emissions that occurred or are expected to occur during SSM 
events. In appropriate cases, EPA or the state may be able to take action to 
resolve a source's compliance concerns. Such actions may include, for example, 
issuance of an Administrative Order on Consent that includes a schedule for the 
source to achieve compliance during SSM events. 

Inhofe Question 25: Are you concerned that facilities may not be able to 
maintain their manufacturing equipment if they can't shut it down for periodic 
maintenance and restart the equipment without risking knowing violations of the 
Act? Do you view this as the result for certain industries if the SSM exemptions 
are removed from the MACT standards? 

Answer: Elimination of startup and shutdown exemptions should have 
little effect on a facility's ability to maintain manufacturing equipment. In 
general, such equipment can be brought offline safely while continuing to control 
emissions with emission control equipment. Likewise, emission control 
equipment can be brought online prior to startup of manufacturing equipment to 
control emissions during startup. In addition, for rules with their own SSM 
provisions, we plan to address startup and shutdown, as appropriate in 
conjunction with the periodic risk and technology reviews. 

Inhofe Question 26: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. There is discussion on how these new policies will create thousands of 
new renewable jobs, and no discussion on its impacts on coal and nuclear sources 
of energy, which currently supplies 70% of our energy needs. Recently, the 
Federal Energy Regulatory Commission Chairman Jon Wellinghoff had this to 



say about whether America needs new coal or nuclear plants, "We may not need 
any, ever." Do you agree with his statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping meet the nation's energy 
needs. 

lnhofe Question 27: Since EPA is so focused on job creation potential, 
do you anticipate any job opportunities coming from new coal plants or our 
largest source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of 
new coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Inhofe Question 28: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 
If so, please provide them. 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Inhofe Question 29: The EPA Office of Inspector General (OIG) 
recently conducted a scientific analysis suggesting meaningful health benefits are 
more likely to be achieved by increasing iodide consumption for certain 
populations than EPA's current focus on removing exceedingly small amounts of 
perchlorate from drinking water. The OIG report concludes that a "cumulative 
risk assessment approach is required to identify potential actions that will 
effectively lower risk to public health." Do you agree with the conclusion of the 
OIG report that public health policy is better informed by reviewing the 
cumulative risks presented by perchlorate and other chemicals that stress the 
thyroid's ability to uptake iodide, such as thiocyanate and nitrate? 

Answer: On December 30, 2008, the EPA Office of Inspector General 
released the OIG Scientific Analysis of Perchlorate (External Review Draft) for 
comment. EPA's Office of Water and Office of Research and Development 
reviewed and provided comments on the draft report. The OIG has not issued a 
final report. EPA agrees conceptually that cumulative risk assessment of a suite 
of contaminants can be a more effective means of evaluating exposure risks. 



However, the Agency must utilize the best available peer reviewed science in 
decision making under the Safe Drinking Water Act. 

lnhofe Question 30: EPA and the National Academy of Sciences (NAS) 
undertook a comprehensive review of perchlorate. Recently, EPA has asked again 
for assistance from NAS regarding the health effects of perchlorate in drinking 
water. There is considerable activity underway on perchlorate, and top scientific 
bodies are working to understand the effects of perchlorate from a public health 
perspective. However, I understand that, based on press reports, the agency sent a 
proposal on perchlorate in drinking water to the White House Office of 
Management and Budget (OMB) for review on May J 8. It is unclear what this 
proposal entails, so please provide a copy of it. Nevertheless, given all the 
scientific bodies still working on this issue, 

a) Why does EPA think it is ready to make a determination on 
regulation? 

b) Will you be completely transparent in showing how you made your 
determination on perchlorate and its effects, showing what scientific 
information you used; and 

c) How you arrived at your conclusions? 

Answer: EPA is committed to transparency in its decision making, and 
the Agency published the supplemental request for comment on the perchlorate 
regulatory determination on August 19, 2009 (74 FR 41883, or see 
http://www.epa.gov/fedrgstr/EPA-WATER/2009/August/Day-19/wl9507.pdf). 
In this notice EPA sought public comment on a broad range of alternatives for 
interpreting the available data on the level o( health concern, the frequency of 
occurrence of perchlorate in drinking water, and the opportunity for health risk 
reduction through a national primary drinking water standard. As part of this FR 
Notice, EPA also announced that it did not planto request additional NAS review 
of issues related to perchlorate. Instead, EPA presented alternative approaches to 
the interpretation of the scientific data relevant to a regulatory determination for 
perchlorate and sought public comment. To assure continued transparency in the 
Agency's decision making, public comments, supporting documentation and a 
summary of the Office and Management and Budget review of the FR Notice can 
be found at: http://www.regulations.gov (Docket ID No. EPA-HQ-OW-2009-
0297). 

Inhofe Question 31: With regard to regulatory actions concerning 
greenhouse gases, will you follow the Presidential directive to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory actions and prior to any key decision points 
during that development and preparation process? 



Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Inhofe Question 32: The budget does not appear to contain sufficient 
funds for revision of all the National Emissions Standards for Hazardous Air 
Pollutants (known generally as MACT standards for the Maximum Achievable 
Control Technology on which the NESHAPs are based). Are you concerned that 
EPA has been sued by environmentalists to revise all the MACT rules to include 
specific emission limits in the place of the current exemptions for startups, 
shutdowns and malfunctions pursuant to the Court decision in Sierra Club v. 
EPA, Civil Case No. 02-1135? What schedule and budget has EPA adopted for 
MACT rule development? 

Answer: The Agency is working on more than 90 rules to reduce air 
taxies. This is a tremendous challenge, but we are committed to fulfilling our 
obligations under the Clean Air Act to issue regulations that protect human health 
and the environment from air taxies. We are devoting significant resources 
towards developing new Maximum Achievable Control Technology (MACT) 
standards, while completing residual risk and technology reviews (RTRs) of the 
existing MACT standards. EPA is integrating its approach in meeting multiple 
Clean Air Act requirements for stationary sources. For example, where the Act 
requires that the Agency take multiple regulatory actions that affect the same 
industry, we are beginning the process of aligning the timing of these rules to take 
advantage of synergies and help the Agency realize efficiencies in how we use 
our resources. 

EPA recognizes the additional challenges for addressing startups, 
shutdown, and malfunctions (SSM) as a result of the Court decision in Sierra Club 
v. EPA, Civil Case No. 02-1135. As a result of this decision, EPA is addressing 
the SSM issues through several efforts. We plan to amend the MACT General 
Provisions to remove the SSM exemptions. This administrative amendment 
conforms to the DC Circuit Court of Appeals decision to vacate the SSM 
exemptions in the General Provisions, and we are working to issue this 
amendment, which will impact about one-third of the MACT standards. As we 
undertake periodic reviews for risk and technology reviews of our MACT rules 
for various industrial sectors, we will address startup and shutdown issues as 
appropriate in conjunction with these reviews. In addition, we are undertaking 
an effort to remove malfunction exemptions across all MACT standards. 

Inhofe Question 33: We understand that EPA may not share industry's 
concerns that removal of the exemption from MACT standards during startup, 
shutdown and malfunction events will cause danger to workers, industrial plants, 
and neighborhoods. Why is that? 



·----······---······ 

Answer: Although we have had many discussions with industrial 
representatives, industry has not raised as a significant issue the possibility that 
the 2008 Sierra Club v. EPA decision vacating the provisions of 40 C.F.R. 
Sections 63.6(£)(1) and (h)(l) may cause danger to workers, industrial plants, or 
neighborhoods. The provisions of 40 C.F.R. Section 63.6(e)(l)(i), which require 
sources to minimize emissions at all times, consistent with safety and good air 
pollution control practices including periods of startup, shutdown and malfunction 
(SSM), are still in full force and effect. 

The Court's vacatur of the SSM provisions directly affects about one-third 
of air taxies standards, which are known as Maximum Achievable Control 
Technology (MACT) standards, and nearly two thirds of MACT standards have 
separate provisions, other than Sections 63 .6(£)(1 and (h)(l ), to address SSM 
emissions. In a July 22, 2009, letter we encouraged sources that anticipate 
compliance difficulties to contact EPA or the appropriate state regulatory 
authority. By engaging with regulators early, sources can identify their 
compliance concerns and engage in a meaningful dialogue with EPA or the 
appropriate state regulatory authority about the individual circumstances 
presented by a particular facility, including any information on the nature and 
extent of the excess emissions that occurred or are expected to occur during SSM 
events. In appropriate cases, EPA or the state may be able to take action to 
resolve a source's compliance concerns. Such actions may include, for example, 
issuance of an Administrative Order on Consent that includes a schedule for the 
source to achieve compliance during SSM events. 

Inhofe Question 34: Is the Agency concerned that facilities may not be 
able to maintain their manufacturing equipment if they can't shut it down for 
periodic maintenance and restart the equipment without risking knowing 
violations of the Act? Does EPA view this as the result for certain industries if the 
SSM exemptions are removed from the MACT standards? 

Answer: Elimination of startup and shutdown exemptions should have 
little effect on a facility's ability to maintain manufacturing equipment. In 
general, such equipment can be brought offline safely while continuing to control 
emissions with emission control equipment. Likewise, emission control 
equipment can be brought online prior to startup of manufacturing equipment to 
control emissions during startup. In addition, for rules with their own SSM 
provisions, we plan to address startup and shutdown, as appropriate in 
conjunction with the periodic risk and technology reviews. 

Inhofe Question 35: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. Many have discussed how these new policies will create thousands of 
new renewable jobs, and no discussion on its impacts on coal and nuclear sources 



of energy, which currently supplies 70% of our energy needs. Recently FERC 
Chairman Jon Wellinghoffhad this to say about whether America needs new coal 
or nuclear plants, "We may not need any, ever." Certainly it's disconcerting, to 
say the least, to hear that the chairman of the Federal Energy Regulatory 
Commission sees no future for our nation's two most cost-effective sources of 
electricity. Do you agree with that statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping meet the nation's energy 
needs. 

Inhofe Question 36: Since EPA is so focused on job creation potential, 
does EPA anticipate any such opportunities coming from new coal plants or our 
largest source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of 
new coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Inhofe Question 37: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Inhofe Question 38: With regard to EPA's proposed "endangerment" 
finding in response to Massachusetts v EPA, are you in favor of a determination 
that it would be based on the record of the scientific data and empirical evidence, 
rather than political or other non-scientific considerations? 

Answer: Yes, the Agency is in favor of a determination that it be based on 
the record of the scientific data and empirical evidence, rather than political or 
other non-scientific considerations. 

lnhofe Question 39: With regard to regulatory actions concerning 
greenhouse gases, will you follow any Presidential directive to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory action? 



------------·----·--·--··-·--······· .. 

Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Inhofe Question 40: As you know, in Oklahoma, we continue to have 
municipalities struggling with the arsenic rule and with the Disinfection 
Byproducts (DBP) Stage I rule. Small systems that purchase water from 
alternative systems and have not had to test, treat or monitor their water must 
comply with DBP II. Additionally our water systems will need to meet federal 
clean water requirements such as the new Groundwater rule, the Disinfection 
Byproducts Stage II rule or the Long Term 2 Enhanced Surface Water Treatment 
Rule. What are you doing to assist these communities in reaching these drinking 
water standards? 

Answer: The SDWA provides several mechanisms for assisting 
communities to comply with drinking water regulations: 

• The Capacity Development program provides a framework for 
assisting public water systems in building and maintaining technical, 
managerial and financial capacity. Through their strategies, states 
prioritize financial and technical assistance to systems struggling with 
compliance. 

• Optional SRF set-asides provide assistance to communities through 
circuit rider programs, training of operators on rule requirements, 
conducting rate setting studies, and developing asset management 
plans. 

• EPA has placed an emphasis on helping small communities with their 
compliance needs and improving their long-term sustainability through 
assistance with asset management and educating community leaders 
on the value of safe water. 

lnhofe Question 41: I have always appreciated the manner in which EPA 
has worked with me at the Tar Creek Superfund Site. Recently, the State of 
Oklahoma and Quapaw Tribe of Oklahoma wrote you outlining a number of 
concerns with recent developments with the site. I know that EPA is presently 
working on a response to these concerns. What commitment will you make to 
work with my office to address these concerns and ultimately reach a settlement 
at the site? 

Answer: The Agency is committed to continue working with you and 
your office on the Tar Creek Superfund Site. EPA is looking for ways to enhance 
Quapaw and State participation in our efforts at the Tar Creek Superfund site, as 



reflected in Administrator Jackson's June 2009 letter to Chairman John Berry of 
the Quapaw Tribe of Oklahoma, Oklahoma Secretary of the Environment J.D. 
Strong, and Mr. Steve Thompson, Executive Director of the Oklahoma 
Department of the Environment (ODEQ). 

Additionally, in a separate June 2009 letter, EPA proposed measures to 
address the issues raised by the Tribe, the Secretary, and the ODEQ. The 
proposal included working toward a Joint Prosecution Agreement with the State, 
which would allow the State to share our work product documents and reports 
regarding our case against the PRP mining companies. Consequently, in August 
2009, U.S. Department of Justice (DOJ) and the State entered into a Joint 
Prosecution Agreement, which has allowed DOJ and EPA to share their 
confidential reports and settlement strategies with the Oklahoma Attorney 
General's office and with the ODEQ. DOJ and EPA attorneys are now 
coordinating with the ODEQ attorney and the Assistant Oklahoma Attorney 
General. 

EPA also proposed that, prior to the public comment period on any 
proposed settlement and consent decree with the PRP mining companies, EPA 
would look for ways to secure meaningful input from the Quapaw Tribe. 
Settlement negotiations have not yet reached this stage. 

EPA will also provide information regarding the progress of settlement 
talks, and continue discussions regarding the implementation of the remedy. 
Toward this end, EPA's Office of Regional Counsel and Quapaw Tribe counsel 
have begun frequent discussions. In addition, the ODEQ, the Tribe, and other 
stakeholders (U.S. Department of the Interior, the Bureau of Indian Affairs, and 
the Fish and Wildlife Service) are invited to participate in weekly conference calls 
regarding the Agency's efforts to obtain access and other issues related to 
implementation of the remedy at the Tar Creek Superfund site. 



Representative James Oberstar 
Chair 

---------------- ... 

USDA 

May 20,2009 

Committee on Transportation and Infrastructure 
House of Representatives 
Room 2165 
Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chair Oberstar: 

In response to your request for the Administration's views, this letter briefly 
outlines issues related to problems and needed clarification on waters protected by the 
Clean Water Act and identifies certain principles that may help guide legislative and 
other actions to address these issues. 

Problem Statement 

The Clean Water Act is one of the Nation's most effective environmental laws. 
Since its enactment in 1972, the condition of rivers, lakes, streams, wetlands, and 
coastal waters across the country has dramatically improved. Today, millions of 
Americans are able to enjoy swimming, fishing, boating, and other recreational activities 
because of the cooperative efforts by Federal, State, Tribal, and local governments to 
implement the Clean Water Act. In addition, by protecting the health of the Nation's 
aquatic ecosystems, the Clean Water Act has helped assure that water is safe to drink 
and that fish and shellfish are safe to eat. Along with these vital environmental and 
public health benefits, clean and safe water is critical to the economic well-being of the 
Nation, providing significant economic benefits associated with activities ranging from 
recreation to urban revitalization. 



Supreme Court decisions in 2001 and 2006 narrowed the prior interpretation of 
the scope of waters protected by the Clean Water Act. (Rapanos v. United States, 547 
U.S. 715 (2006); Solid Waste Agency of Northern Cook County v. United States Army 
Corps of Engineers, 531 U.S. 159 (2001)) Federal agencies have faced significant 
challenges implementing these recent decisions. In addition, U.S. Circuit Courts of 
Appeal have taken different positions in interpreting the Supreme Court decisions, 
further complicating implementation. Current agency guidance implementing the 
decisions contemplates complex findings that sometimes result in jurisdictional 
determinations that lack consistency across the country and can be time-consuming 
and expensive. Delayed and unpredictable decisions are frustrating and costly to 
persons seeking approval of projects related to these waters. 

It is important to note that although the Supreme Court decisions arose in the 
context of the Clean Water Act dredged or fill program, they affect all Clean Water Act 
protections because the Act has a single definition for "waters of the United States". As 
a result, these decisions affect the National Pollutant Discharge Elimination System 
(NPDES) program; water quality standards program, oil spill prevention and clean-up 
program, as well as the permit program for discharges of dredged or fill material. 
Taken together, these programs are the heart of the Clean Water Act 

We are committed to resolving key issues with respect to the scope of the Clean 
Water Act in order to provide a solid foundation for addressing continuing challenges to 
the health of aquatic ecosystems. We are focused on the importance of coordination 
among Federal, State, and local programs related to wetlands, floodplain management, 
water quality protection, and habitat restoration. We also recognize that the impacts of 
a changing climate, including changes in precipitation patterns and rising sea levels, will 
pose difficult challenges for protection of aquatic ecosystems. Finally, as we work to 
meet goals for wetlands protection nationwide, we need to identify opportunities to 
expand protection of wetlands and other aquatic resources that are especially 
vulnerable or critical to sustaining the health of these systems. 

Principles 

As we work to address the issues associated with the scope of the Clean Water 
Act, we urge you to consider the general principles described below. 

1) Broadly Protect the Nation's Waters: It is essential that the Clean Water 
Act provide broad protection of the Nation's waters, consistent with full 
Congressional authority under the Constitution. All of the environmental and 
economic benefits that these aquatic ecosystems provide are at risk if some 
elements are protected and others are not. 

2) Make Definition of Covered Waters Predictable and Manageable: The 
definition of waters protected by the Clean Water Act should be clear, 
understandable, well-supported, and transparent to the public. Legislation 
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and supporting guidance concerning waters covered by the Act should 
promote prompt actions and avoid time-consuming and costly technical 
analyses. 

3) Promote Consistency Between Clean Water Act and Agricultural 
Wetlands Programs: Farmers often face complex issues with respect to 
whether wetlands located on their farm are within the scope of the Clean 
Water Act, the wetland conservation provisions of the Food Security Act, or 
both. Identification of waters covered by the Clean Water Act and the Food 
Security Act, and operational elements of implementing programs, should 
reflect consistent, predictable, and straight-forward decision guidelines. 

4) Recognize Long-standing Practices: In over thirty years of implementing 
wetlands protection programs, Federal agencies worked with States and 
stakeholders to make common-sense interpretations of the Clean Water Act 
in various agency regulations. Congress should consider including in the 
Clean Water Act certain exemptions that are now in effect only through 
regulations or guidance. For example, a carefully crafted statutory exemption 
for "prior converted cropland" would be useful to both farmers and Federal 
agencies. 

Enactment of legislation amending the Clean Water Act- based on these 
principles -would go a long way toward addressing the substantial confusion and 
uncertainty arising from the recent Supreme Court decisions. Since existing guidance 
documents and supporting regulations can be revised to implement these principles to 
only a limited degree, a clear statement of Congressional intent is needed to provide a 
foundation for steady and predictable implementation of the Clean Water Act in the 
years to come. 

Thank you for your interest in this important problem. We look forward to 
working with you to address these issues in the future. 

~IIA., 
Nancy Sutley 
Chair 
Council on Environmental Quality 
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Lisa JIU.IA.JII'Q' 
Administrator 
Environmental Protection Agency 



rrence "Rock" Salt 
Acting Assistant Secretary 
of the Army (Civil Works) 

Ken Salazar 
Secretary 
Department of the Interior 

--------------------

Tom Vilsack 
Secretary 
Department of Agriculture 

cc: Representative John L. Mica, Ranking Member 
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Questions Submitted for the Record Senator Vitter 

Vitter Question 1: I have a question about EPA's Energy Star program. 
My specific question relates to EPA's plan to suspend the Energy Star labeling 
program for programmable thermostats that EPA is planning to formalize via a 
letter to stakeholders on May 18th Suspending the labeling program will have a 
significant negative financial impact to manufacturers during a challenging 
economic time. Manufacturers will have to change the packaging of these 
products, and update their marketing plans and materials costing millions of 
dollars. Can you explain why EPA is taking this action at this time when they 
have agreed to continue to work with industry to develop a new Energy Star 
specification and will reinstate the Energy Star labeling program when a new 
specification and program have been developed? 

Answer: The ENERGY STAR specification for programmable 
thermostats (PTs) was suspended on December 31, 2009. While EPA recognizes 
the potential for PTs to save significant amounts of energy, there continues to be 
questions concerning the net energy savings and environmental benefits 
achievable under the existing ENERGY STAR PT specification through a number 
of field studies. Based on this information, EPA decided to sunset the 
specification for PTs to ensure the integrity of ENERGY STAR. 

EPA plans to continue to advance energy efficiency through PTs with 
ongoing education efforts and work with industry and other experts to design and 
implement an improved ENERGY STAR specification that differentiates 
products. With the goal of creating a specification that differentiates products and 
delivers energy savings, EPA distributed a Draft 1 Version 2.0 Revised 
Programmable Thermostat Specification for stakeholder review on October 29, 
2009. EPA sees these Tier 1 requirements as a key step to fully realizing the 
energy-saving potential of PTs. 

EPA believes that further enhancements to usability and communication 
capabilities are needed and achievable in the near future. Communication 
capabilities refers to the PT's ability to interface with energy management 
systems by communicating information (e.g., settings, temperature data, and 
responding to a limited set of commands) to systems outside a HVAC system 
(e.g., utility smart meter or home energy monitoring system). As such, EPA is 
also working with the U.S. Department of Energy and other groups to develop 
metrics or benchmarks that will allow a more refined comparison of products' 
usability. 

Vitter Question 2: The new EPA budget, the largest in history, is being 
touted for its job creating potential as well as its commitment to environmental 
protection. We hear lots of discussion on how these new policies will create 
thousands of new renewable jobs, and no discussion on its impacts on coal and 



nuclear sources of energy, which currently supplies 70% of our energy needs. 
Recently FERC Chairman Jon Wellinghoffhad this to say about whether America 
needs new coal or nuclear plants, "We may not need any, ever." Certainly it's 
disconcerting, to say the least, to hear that the chairman of the federal Energy 
Regulatory Commission sees no future for our nation's two most cost effective 
sources of electricity. Do you agree with that statement? 

Answer: EPA's economic analysis of energy and climate change 
legislation indicates that the electric power industry will continue to use a 
diversity of fuels including coal and nuclear as well as other fuels and renewable 
power sources. EPA's economic analysis also shows that the electric power 
industry can increase its energy efficiency while helping to meet the nation's 
energy needs. 

Vitter Question 3: Since EPA is so focused on job creation potential, 
does EPA anticipate any opportunities coming from new coal plants or our largest 
source of carbon free energy, nuclear facilities? 

Answer: EPA has not analyzed potential job creation from building of new 
coal or nuclear power plants. However, it is reasonable to expect that such 
investments would create jobs. 

Vitter Question 4: Has EPA done any analysis of jobs lost and created 
based on implementing its new budget priorities to grow a clean energy economy? 

Answer: EPA does not normally do that type of analysis, and has not 
done one in this case. 

Vitter Question 5: With regard to EPA's proposed "endangerment" 
finding in response to Massachusetts v EPA, are you in favor of a determination 
that it would be based on the record of the scientific data and empirical evidence, 
rather than political or other non-scientific considerations? 

Answer: Yes, the Agency is in favor of a determination that it be based on 
the record of the scientific data and empirical evidence, rather than political or 
other non-scientific considerations. 

Vitter Question 6: In light of the Court of Appeals decisions involving 
the New Source Review regulations, will you recommend that the agency 
permanently return to the old rules from prior decades, or will you support a 
renewed attempt at progress and reform of those rules? 



Answer: The NSR/PSD program is important for the protection of public 
health and the environment. EPA is committed to getting all of the benefits from 
these programs and to following the Clean Air Act and decisions by the courts. 
We continue to review actions from the last Administration and make changes 
where appropriate. EPA is also committed to making the program work 
effectively as we move forward on implementing revised NAAQS. 

Vitter Question 7: With regard to regulatory actions concerning 
greenhouse gases, will you follow any Presidential direction to coordinate with 
other agencies to obtain their concurrence or other views during the development 
and preparation of the regulatory action and prior to any key decision points 
during that development and preparation process? 

Answer: For all rulemakings, EPA will follow the processes in place to 
ensure interagency and White House review and comment, in accordance with the 
Administrative Procedures Act and all other relevant Executive Orders. 

Vitter Question 8: Do you believe federal jurisdiction under the Clean 
Water Act should extend beyond "navigable waters"? 

a) If so, how far beyond? 

b) Do you believe federal jurisdiction should include all intrastate waters? 

c) How about ephemeral features? 

d) Are there any waters you would NOT include? 

Answer: The Supreme Court concluded in Rapanos that Clean Water Act 
jurisdiction does extend beyond waters considered "traditionally navigable." The 
Administration and EPA believe that it is important that the Clean Water Act 
provide broad protection of the Nation's waters, consistent with Congress' 
commerce, treaty, and property clauses under the Constitution. This position was 
explained in a May 20, 2009 letter, addressed to House Transportation and 
Infrastructure Committee Chairman Oberstar, and Senate Environment and Public 
Works Chair Boxer, co-signed by EPA Administrator Lisa Jackson, along with 
leadership at the Council on Environmental Quality, Army Corps of Engineers, 
Department of Agriculture, and the Department of Interior. That letter also 
recognizes the importance of a definition for the waters of the United States that is 
predictable and manageable. EPA supports a definition that improves 
predictability, transparency, and consistency for the regulated public and ensures 
prompt decision-making. 
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The May 20, 2009 letter from EPA and other Fed~ral agencies detailed 
that the Administration seeks to restore the geographic scope of "waters of the 
United States" to the scope that existed before recent Supreme Court decisions. 
EPA does not believe that all intrastate waters are subject to CW A jurisdiction. 

The preamble to EPA's Clean Water Act jurisdiction regulations includes 
a list of features that are generally not jurisdictional, such as drainage ditches 
constructed wholly from uplands. EPA also does not believe that prior converted 
croplands are waters of the United States. 

Vitter Question 9: What role do you see coal playing in our nation's 
energy portfolio? What are your views on the methods we use to extract coal? 

Answer: Almost half of all electricity generated in the U.S. currently 
comes from coal, and we would expect this resource to continue to play an 
important role in helping meet the nation's energy needs. New economic 
investments in renewable energy sources and nuclear power will also serve to 
help strengthen and diversify the U.S. energy portfolio. Unfortunately, the energy 
benefits of U.S. coal have not been without implications for human health, water 
quality, and the environment for coalfield communities. A growing body of 
scientific data points to serious environmental and human health consequences 
from surface coal mining operations. EPA has acknowledged these harmful 
consequences and is committed to addressing them, in collaboration with our 
federal and state partners and the regulated public, by promoting environmentally 
responsible surface coal mining practices. Not only will such improvements 
better protect water quality and the health of communities, consistent with federal 
law, but they will also ensure the nation continues to benefit from the economic 
and energy advantages of coal. 

Vitter Question 10: The EPA budget provides funding to lay the 
foundation for a cap-and-trade system. If the U.S. adopts a cap-and-trade 
program, and other countries do not, U.S. mining and manufacturing will be 
displaced overseas. What analysis is EPA doing to calculate the costs from 
increased emissions abroad if cap-and-trade passes? 

Answer: EPA recently participated in the development of the report, The 
Effects of H.R. 2454 on International Competitiveness and Emission Leakage in 
Energy-Intensive Trade-Exposed Industries: An Interagency Report Responding 
to a Request from Senators Bayh, Specter, Stabenow, McCaskill, and Brown. 
(http://www .epa.gov/cl imatechange/econom ics/economicanalyses. html). The 
report uses criteria established in H.R. 2454 to perform a preliminary assessment 
identifying energy-intensive trade-exposed industries; these industries would 
likely be deemed eligible for allowance allocations to "trade-vulnerable" 
industries under H.R. 2454. The report also performs economic modeling to 



examine the impacts of a cap-and-trade program on the international 
competitiveness of energy-intensive trade-exposed industries, and the 
effectiveness of H.R. 2454's allowance allocation provisions in mitigating those 
impacts. Related to this, the modeling also examines the effectiveness of these 
provisions in preventing "emission leakage" -- a shift in manufacturing activity 
and associated emissions overseas that could, under some circumstances, result 
from the adoption of a domestic climate policy. 

The report finds that, of nearly 500 manufacturing industries, 44 are 
sufficiently energy intensive and trade exposed that they would likely be deemed 
eligible for allowance allocations to "trade-vulnerable" industries under H.R. 
2454. Almost all of these industries fall within five broad sectors: chemicals, 
paper, nonmetallic minerals (e.g., cement and glass), iron and steel, and 
nonferrous metals (e.g., aluminum). These industries account for about I 0% of 
manufacturing output and 5% of manufacturing employment. The economic 
modeling in the report predicts that the allowance allocations in H.R. 2454 would 
offset any adverse effect that a cap-and-trade program would otherwise have on 
these industries' international competitiveness, preventing emissions leakage that 
might otherwise arise if such a program were to reduce the competitiveness of 
U.S. industry. That modeling also predicts that, even in the absence of the 
allowance allocations in H.R. 2454, on average, the bill's impact on the 
competitiveness of energy-intensive trade-exposed industries would be relatively 
limited. 

Vitter Question 11: You issued a memo to the staff on April 23 
addressing the issue of transparency and saying you will bring "sunlig~t" to the 
agency. You've declared several times you would bring "overwhelming 
transparency" to EPA. The prior administration held regular management 
conversations between senior agency leaders and staff, and these were broadcast 
so any employee could see them on their desktop computer. I understand none 
have been held since your arrival. How does reducing information to the public 
and the staff bring "sunlight" and promote "overwhelming transparency?" 

Answer: EPA has taken many steps to increase transparency, including 
making the schedules of the Administrator and senior staff available to the public, 
something that had not been done in the prior Administration. In order to 
communicate better with more Americans, EPA regularly webcasts policy and 
research discussions to the public. There was a recent live webcast of the FY 
20 II budget rollout, including the audience questions and answers. When 
traveling to the EPA regional offices, the Administrator makes it a priority to have 
frank discussions about a range of issues with large numbers of EPA employees, 
stakeholders and local media. These are just two examples of how the 
Administration is making this EPA more transparent for all Americans. 



Vitter Question 12: The agency used to publish on its website a report to 
the public on how it was performing and the results it was obtaining. The last such 
report appeared in December and there hasn't been one since. Why is that? 

Answer: In accordance with the Government Performance and Results Act 
(GPRA), EPA produces an annual Performance and Accountability Report 
(PAR), each November. EPA's PAR describes to the President, Congress, and the 
public the Agency's environmental program and financial performance over the 
course of a fiscal year. The PAR reports the performance results that EPA 
obtained over the year, measured against the targets presented in the Agency's 
performance plan and budget. The reports also describe progress in addressing 
management issues. For the past three years EPA also has produced a shorter 
"Highlights" version of the Performance and Accountability Report, intended for 
a general public audience. All GPRA-related reports can be found on EPA's 
website at http://www.epa.gov/performance. EPA also produces quarterly 
performance information for those programs that received funds through the 
American Reinvestment and Recovery Act (ARRA). An ARRA performance 
report for the first quarter of FY 2010 can be found at http://epa.gov/recovery/. 

Vitter Question 13: You've said you would publicize your schedule, but 
what is published on the EPA website is likely as not to be items such as "staff 
briefing" with no subject matter, or "meeting with Administration officials" with 
no indication of topic or participants. On some days, the message says, "The 
Administrator's schedule is not available." How does this constitute 
"overwhelming transparency?" 

Answer: During the last administration the media and other observers 
reported that the public too often felt that environmental policy was being set 
behind closed doors in meetings with industry lobbyists and other special 
interests, with no disclosure and no transparency. The Administrator believes that 
this undermined the public's trust in the Agency and its mission. For the first 
time in the Agency's history, every EPA senior official -- the Administrator, the 
Deputy Administrator, Assistant Administrators and Regional Administrators -- is 
required to post a working public schedule online. That schedule contains 
information on every meeting between EPA senior officials and groups outside of 
Government -- including stakeholders, industry groups, and the public. This gives 
the public more information than ever before about whom the Agency is talking 
to. While EPA is constantly seeking to improve and build on this effort, EPA is 
proud of this brand new initiative, which puts EPA at the forefront of 
transparency efforts across government. 

Vitter Question 14: What is your philosophy about using cost-benefit 
analyses for EPA's policy analysis? Your senior climate counsel, Lisa 
Heinzerling, is a noted critic of using a cost-benefit analysis approach for 
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environmental and health issues. How do you reconcile her documented views 
on the matter with what you just said? 

Answer: To support the rulemaking for every economically significant 
regulation, EPA examines: the statutory direction, cost-effectiveness, economic 
impacts, burden on States (as required by the Unfunded Mandates Reform Act), 
impacts to small business (as required by the Small Business Regulatory 
Enforcement Fairness Act), environmental justice consequences (as required by 
Executive Order 12898), and benefit-cost analysis (as required by Executive 
Order 12866). 

As appropriate, and when.allowed by law, all of these analyses inform the 
decision making process. It is the Administration's policy that benefit-cost 
analyses are consistent with good science and good economics. EPA's 
economists follow the Science Advisory Board's peer review "Guidelines for 
Preparing Economic Analyses," and OMB's Circular A-4 (guidance for 
conducting benefit-cost analysis). 

Vitter Question 15: In a recent interview with NPR, you said, "The 
President has said - and I couldn't agree more - that what this country needs is one 
single national road map that tells auto makers who are trying to become solvent 
again what kind of car it is they need to be designing and building for the 
American people." Would you please explain your philosophy about free 
enterprise versus central government planning? 

Answer: In adopting regulations to control emissions of pollutants from 
motor vehicles, EPA does not specify vehicle design or otherwise specify the 
means by which pollutant reductions are to be obtained. Manufacturers are free to 
achieve the standards in any way they choose. Issuing such performance-based 
standards - standards that specify the result to be achieved and leave 
manufacturers with complete discretion as to how to achieve those results - is 
consistent with the provisions of Title II of the Clean Air Act. Among other 
things, such an approach preserves manufacturers' flexibility to respond to market 
demand. 

EPA's proposed greenhouse gas emission standards for model year 2012-
2016 light-duty vehicles (jointly proposed with NHTSA's CAFE standards) 
follow this approach. Not only are the proposed standards performance-based, 
but because the proposed standards are based on an attribute curve (reflecting 
vehicle size), each manufacturer would have its own fleet-specific standard based 
on the vehicle models it chooses to produce. A major reason for adopting this 
attribute-based approach is to preserve manufacturer flexibility as needed to 
respond to market conditions. See 71 FR 17566 (April 6, 2006) (previous 
administration adopting this approach for 2008-2011 light trucks); 74 FR at 
49490, 49516-517 (proposing to adopt the same attribute-based approach for 



greenhouse gas emission standards under section 202 (a) of the Clean Air Act). 
In the statement you quote, the Administrator was simply referring to the fact that 
as EPA and NHTSA establish consistent vehicle requirements, and California 
accepts these harmonized standards as a means of complying with its own 
standards for light duty vehicle GHG emissions, manufacturers will have a clear 
and stable regulatory context within which to make their individual design 
decisions, and will not have to design separate fleets to satisfy three separate 
regulatory programs. 

Vitter Question 16: President Obama's budget proposes to reinstate the 
Superfund tax beginning in Fiscal year 20 II. He estimates that the tax would 
generate $6.6 bill ion through fiscal year 20 14. Congress has already enacted 
$1.29 billion for the Superfund program in the FY2009 Omnibus Act, and 
provided another $600 million in the American Recovery and Reinvestment Act 
for a total of $1.89 billion for fiscal year 2009. Will you please provide a list of 
the specific Superfund projects this money will be used for, and the timeframe for 
bringing each ofthose specific projects to completion? 

Answer: The Agency directed its Superfund resources toward managing, 
overseeing and cleaning up the nation's most contaminated hazardous waste sites. 
The majority of the FY 2009 appropriated resources went directly to the 
Superfund cleanup programs [Remedial, Emergency Response and Removal, 
EPA Preparedness, Federal Facilities, and Support to Other Federal Agencies]. 

As part of EPA's FY 2009 performance accomplishments, EPA completed 
construction at 20 sites across the country for a cumulative total of I ,080 NPL 
sites with site construction complete (approximately 67 percent of the sites on the 
NPL). 316 other sites had construction activity underway. In addition, EPA 
conducted 195 Superfund-Iead removal actions; completed 400 Superfund final 
site assessment decisions; achieved a net total of 66 Superfund sites ready for 
anticipated use; and continued to maintain progress achieving or exceeding EPA's 
other Superfund program performance measure targets. 

With the $600 million the Agency received for ARRA (including $18 
million for management and oversight), EPA worked to accelerate shovel-ready 
ongoing construction projects and initiate new shovel-ready construction projects 
in order to expedite the injection of those resources into the nation's economy. 
Information on Superfund projects which received ARRA funding can be found 
on the EPA website at http://www.epa.gov/superfund/eparecoverv/sites.html. 
Fifty-one sites received funding for remedial action projects, of which four of the 
fifty-one sites also received funding for remedial design activities to assist EPA in 
accelerating work to initiate new remedial action projects, including Arsenic 
Trioxide Site (ND), Central City Clear Creek (CO), Welsbach & General Gas 
Mantle (NJ), and Eureka Mills (UT). The table below includes the list of sites 
that received ARRA funding for remedial action projects, along with the projected 
project completion dates. 



America, Recove_rv _an~ Reinvestment ~c S1Jpertund Sites 

SILRESIM CHEMICAL CORP. 
OLD ROOSEVELT FiEi.t:i CONTAMINA TEO G\.1 AREA 
ATLANTICVOOO INDUSTRIES, iNC. 
cFicissLE·v FARM .... 

HAVERTOWiiificP 
GMH ELECTRONICS 
SIGMON'S SEPTIC TAIII< SERVICE 
TO\.IEA Cl-iEMICAL co. 
UNITED METALS, INC. 
JACOBSVILU: NE-iGHBORHOOD SOIL CONTAMINATION. 
OUTBOARD MARINE coRP. 
SOUTH MINNEAPOLIS RESIIJENTIAL SOIL CONTAMINATION 
GARLANDCREOSO'TING .. 
GRANTS CHLORINATED SOL VENTS 

TAR CREEK (OTT A \.1 A COUNTY]" 

BOUNTIFUL,.,;/OODS CROSS 5TH S. PCE PLUME 
SUMMI'TVJLLE MINE 

UPPER TENMILE CREEK MINING AREA" 
SULPHUR BANK MERCURY MINE -
COMMENCEMENT BAY, NEAR SHORE/TIDE FLATS 
ELIZABETH MINE . . .. . . . 

HATHEWAY ec PA iiERSON 
EMME:Li:ssEPTic l.AriiOFILL 
IMPERIAL oiCta.:·INC.ICHAMPION CHEMICALS 
MONiTOR DEVICES, INC.IINTERCIRCUITS, INC. 
PRICE LANDFILL ... .. . . 

OTT ATI & GOSSii<iNGSfON STEEL DRUM 
LA \.IRENCEAVIATibiil INDUSTRIES, INC. 

Plannttd Proj•ct 
St ComDI•tion O:o~t• 
MA 913012012 
NY 1213012011 
VA 101112012 
PA . 1013112039 
-PA' ··s131iio1o 
_N~-, 1213112012 
NC· 1213012016 
FL 1012812011 
FL. 313012011 
IN 913012013 
IL . 613012011 

ivlfil 213012012 
tx 1/i0/2011 
NM 913012012 
OK 

OU4 .. RA009: 113012011 
' OU4 RA010: 913012038 

UT. 913012011 
co S/3012012 
Nii' 91302018 

CA 12/:ii/2010 
\.lA., . 913012012 
VT 913012013 
MA: 9/3012013 
-- . -~ 
NJ' 913012012 
NJ : 1013012012 
NJ 9/3012013 
NJ T •. . 9/3012014 
NH: .. 9/30120i3 
·iilv 6130i2012 
DE 912SI2012 

GA.: 101112012 
f:'i.. 212812010 
GA' 1213012009 

STANDARD CHLORINE CF OELA\.IARE, INC." 
BRUNSWICK wo()b PRESERVING . 
ESCAMBIA \.1000 ;PENSACOLA 
VOOLFOLK CH~IV11CAL \./OAKS, INC. .......... 

CONTINENTAL STEEL CORP.* 

CHEROKEE COUNTY* 

MADISON COUNTY MINES 
OMAHAiTA-0 
ORONOGO-DUENWEG MINING BELT 
iiRsEillic.TRi6xn)E siTE 
CENTRAL CITY: CLEAR CREEK 
GllfEDGE MiNE. 
FRONTIER FERTiliZER 
IRON MOUNTAIN MINE 
BUNKER HILL MINING & METALLURGICAL COMPLEX 
\.IYcKciFF- co)EiiGLE HAFisoR 
NE\.IBEOFORb 
CORNELL OUBILIER ELECTRONICS INC. 
HORSESHOE ROAD 
ROEBLiNG STEEL co. 
VINELAriiDCHEMICALCO., INC. 
\.IELSBAd·l fGENERAL GAS MANTLE (CAMDEN RADIA TIONJ 
EUREKA MILLS . . .. .. . . . .. . - . . . 

\;/~~ .. " ;. " .... ~ ... '~~~'~ .>.\! ...-"·- .. ~ ... :;,!"' ,'l~·~· ' 

...•. 

*Sites have ·tWo (Cherokee County, Continental 
Steel, Tar Creek, Standard Chlorine) or three (Upper 
Ten Mile) proj~c_ts withon~site construction. 
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MO 
NE 
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NO 
·c:a; 
so 
cA· 
CA 
10 
\.lA 
MA: 
NJ 
NJ' 
_NJ 
NJ: 
Nj 
UT 

OU1: 1213112011 
OUG: 9/3012011 
OU4: 913012017 
OU6: 913012012 

. ":i/3012012 
9/J0/2018 
1213112015 
913012011 
1213112012 
313112012 
3/3112012 
1213112011 

1213012015 
913012015 

1213012029 
9130i2il13 

1213012010 
311512014 
913012012 
6/3012011 
9i:loi2on 

.-·~ -::.~:":'::.!'"·> . i 



Vitter Question 17: There are a number of duplicative and unnecessary 
administrative costs associated with the Superfund program. How will you reduce 
or eliminate such costs? 

Answer: The Agency is currently undertaking an Integrated Cleanup 
Initiative (ICI), the goal of which is to better utilize EPA's assessment and 
cleanup authorities, in an integrated, transparent, and accountable fashion, to 
address a greater number of contaminated sites, accelerate cleanups, and put those 
sites back into productive use while protecting human health and the environment. 
Among other things, the ICI is looking at efforts to increase program efficiencies 
by examining EPA contracting processes and practices and by conducting a 
thorough review of the Agency's cleanup programs (Superfund Remedial, 
Superfund Emergency Response and Removal, Superfund Federal Facilities 
Response, and Brownfields Projects). 

Simultaneously, the Agency is undertaking a review of potential contract 
efficiencies. In the Superfund program, the Superfund Senior Regional 
Management and Acquisition Council (SRMAC) is reviewing the existing 
Superfund contracting strategy, including reviewing key issues such as contract 
capacity/utilization, cross contract utilization and efficiencies. SRMAC 
anticipates completing their efforts in FY 20 I 0. A number of possible contract 
efficiency options have already been identified, for example, using a fixed rate 
"Indefinite Delivery/Indefinite Quantity" (IDIQ) type contract rather than an 
architect and engineering type contract when the work involves certain straight 
forward activities, e.g., earth moving. The Superfund program has also continued 
to look at opportunities to streamline paperwork and/or administrative 
requirements to identify potential savings. 

Vitter Question 18: EPA's lead paint rule requires trammg and 
certification for renovators who disturb more than six square feet in target 
housing. The rule's economic analysis says it would require certifying 186,000 
persons in the next year, and another 123,000 the year after. How do you plan to 
train an average of over 4,000 persons per week to meet the deadline in this rule, 
especially when the rule makes no provision to fund this training? Will EPA be 
able to begin certifying by May 22? 

Answer: EPA has approved 204 training providers as of April 22, 2010. 
Of these training providers, 109 are "traveling trainers" that are accredited to 
provide training in multiple states. These training providers have provided 
training in states that do not have state-specific providers. EPA continues to 
evaluate training provider applications and this number will continue to grow. 

The number of training classes per week continues to increase. Based on 
the most recent data, more than 6,936 courses have been offered and greater than 
160,000 renovators are estimated to have been trained as of April22, 2010. 
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It is estimated based on the trends for training courses and numbers trained 
that by April 22 there will have been 5,600 courses completed and l 00,000 
renovators trained. 

The training capacity will continue to grow after April 22, 2010. 
Renovators will continue to be trained after April 22. 

EPA's estimate of the number of renovators that will conduct renovation 
jobs in pre-1978 housing and in child-care facilities and schools is based on 
activities that will occur throughout the first year the rule goes into effect. This is 
not the number of renovators that will be conducting renovations as soon as the 
rule goes into effect on April 22. 

Vitter Question 19: The budget requests $600 million for enforcement, 
which is a record amount. Would you please speak to your philosophy about 
education versus enforcement, and whether it is more cost effective to educate 
about and prevent damage from pollution versus focusing on punishment and 
responding after the damage is done? 

Answer: The Agency believes providing compliance assistance to avoid 
pollution is a critical element of our efforts to protect public health and the 
environment. The Agency also maintains strong cleanup and enforcement 
programs to deter non-compliance, ensure a level playing field for those that 
follow the rules, and address contamination that threatens the environment and the 
health of our citizens. 

With respect to our compliance and enforcement program, the Agency 
relies on an integrated approach to achieve compliance and deter future violations. 
This strategy uses tools such as compliance assistance to increase understanding 
of, and compliance with, regulatory requirements and a vigorous compliance 
monitoring program to identify violations and better target our enforcement 
efforts. Traditional civil and criminal enforcement programs are also essential to 
protecting public health and the environment, ensuring a level economic playing 
field, and addressing the most egregious violations. Our experience has shown 
that this integrated approach, focused on the most significant environmental 
threats, achieves the greatest level of deterrence and best environmental 
outcomes. 

Vitter Question 20: You put an end to Performance Track, a multi-year 
effort that was the federal government's principal voluntary pollution control 
initiative. It represented an effective collaboration between government and 
industry designed to educate about and prevent pollution. You did this without 
briefings from program managers or internal agency review. Why? 



Answer: As our environmental challenges have changed, enlightened 
stewardship by progressive companies has become an important adjunct to the 
U.S. Environmental Protection Agency's (EPA) programs. These stewardship 
initiatives augment our regulatory framework through the use of advanced 
technology and innovation. Many leading companies, for example, have made 
significant reductions in greenhouse gas emissions and energy consumption. In 
nearly all cases these companies are beginning to understand that it is in their 
economic interest, and that of their shareholders to become environmental 
stewards. 

Since 2000, the National Environmental Performance Track Program has 
been an important vehicle through which EPA recognized and encouraged such 
actions. Nevertheless, there has been much discussion about the benefits of the 
program and whether its "membership" approach was the best way to promote 
environmental stewardship on a large scale. Members of Congress and our 
stakeholders asked us to consider other approaches that could be more effective 
for the future. Therefore, we terminated the Performance Track program in order 
to redirect efforts towards other activities that might lead to greater benefits in 
environmental stewardship. 

Performance Track's remaining resources (in the form of FTE) have been 
redeployed to a variety of programs elsewhere in the Office of Policy, Economics 
and Innovation (OPEl) including Performance Analysis, the Smart Growth and 
Green Buildings. 

Vitter Question 21: Under the State and Tribal Assistance Grant 
program, the EPA budget calls for 20 percent of Clean Water and Drinking Water 
State Revolving Funds to be set aside for green infrastructure projects. What data 
and documentation did you use to determine that 20 percent figure? 

Answer: EPA selected 20 percent for the Green Project Reserve (GPR) in 
20 I 0 based upon the 20 percent Green Project Reserve required set-aside in the 
American Recovery and Reinvestment Act of2009. Itproved to be an attainable 
goal for all States in 2009. Many states proactively solicited GPR projects from 
communities and organizations that have not previously used the CWSRF for 
water quality projects. The demand in those states far outstripped available 
funding. Continuing the provision allows communities to pursue the planning and 
design for other GPR projects with the expectation that they will compete on a 
level playing field with other more traditional projects for funding. 

Question: What criteria is EPA using to determine whether there are 
"sufficient eligible projects" that are green? 

Answer: EPA issued guidance on March 2, 2009 that articulated examples 
of a number of projects and project-related costs that could count toward the 20 



percent GPR [http://www.epa.gov/water/eparecovery/]. EPA is developing 
guidance for 2010 that builds upon the lessons learned while implementing 
ARRA. The 2010 GPR guidance will expand the list of GPR projects, identify 
projects that clearly do not qualify for GPR and include criteria to help States 
identify other GPR projects not listed in the guidance. States are responsible for 
selecting GPR projects. 
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Environment and Public Works Committee Hearing 
March 31, 2009 

Follow-Up Questions for Written Submission 

Senator Benjamin L. Cardin 

1. Mr. Shapiro, your testimony stated that water-use efficiency, conservation, water reuse 
and water recycling are components of ongoing EPA research programs. How could an 
increased focus on these topics bring new technologies into wide-spread use? And how 
can EPA's research and outreach efforts be enhanced to promote the diffusion of new 
technologies that help address water needs? 

An increased focus on these topics is best achieved by including water efficiency as an integral 
component of all research relevant to water systems. Such a systematic approach will lead to 
credible scientific and engineering support for new technologies. These new technologies can 
then be moved into wide-spread use through a variety of mechanisms, including demonstration 
projects. Demonstration projects are needed to evaluate performance under different geographic 
conditions and operating scenarios to identify environmental factors that might impact 
implementation of long-term performance. For example, EPA used demonstration projects to 
evaluate the effectiveness of technologies to remove arsenic from water. Demonstration projects 
can also help quantify costs, water and energy efficiencies, and carbon credits. Incorporating 
social science considerations in conjunction with the scientific and engineering research and 
demonstration activities will foster innovative approaches to overcome any behavioral, societal, 
or institutional barriers that may hinder widespread adoption. Another mechanism for moving 
technologies into use is our Environmental Technology Verification {ETV) program, which can 
include water and energy efficiency as criteria when verifying water technologies. 

Additionally, the 2010 Budget includes $3 million to expand green infrastructure research to 
assess, develop and compile scientifically rigorous tools and/or models that will be used by 
EPA's Water program, States, and municipalities. This research will address region and climate
specific concerns and provide technical information that can be used to help quantitatively 
determine the benefits of green infrastructure and reduce the uncertainty involved in using it for 
compliance purposes. Through these efforts, EPA, States, and municipalities will have more 
information and a better understanding of the capabilities of green infrastructure to meet their 
needs. 

With regard to EPA outreach efforts, the Agency is working to develop more robust approaches 
to communicating and disseminating the results of our research to promote the introduction and 
acceptance of new and more effective treatment technologies. The Agency routinely holds 
workshops, symposia, and training sessions to provide technology transfer to the water industry. 
For example, we have developed a variety of programs targeted at small water systems, with an 
emphasis on maintaining regulatory compliance and improving the cost-effectiveness and 
reliability of these water systems. In addition, EPA's water research programs play an important 
and unique role in interfacing with Regional, State, and Tribal programs and engaging with 
university researchers and small businesses. 



2. Mr. Shapiro, in your testimony you said that Congress would have to weigh the benefits 
of creating a new research program focused on water-use efficiency, conservation and 
re-use. Can you describe what the benefits of such a program may be and how such a 
program could potentially accelerate ongoing efforts? 

As mentioned earlier, the 2010 Budget includes $3 million to expand green infrastructure 
research to assess, develop and compile scientifically rigorous tools and/or models that will be 
used by EPA's Water program, States, and municipalities. This research will address region and 
climate-specific concerns and provide technical information that can be used to help 
quantitatively determine the benefits of green infrastructure and reduce the uncertainty involved 
in using it for compliance purposes. Research will also be conducted to advance the use of gray 
water, particularly in areas facing water shortages, to help reduce the burden on water supplies 
and infrastructure. 

These efforts complement ongoing EPA research programs that integrate water efficiency and 
conservation with work on water infrastructure and treatment technologies. Any additional 
research and development efforts should build on this work. 



Senator James M. Inhofe 

1. In your testimony and on EPA's web page it is very clear that water and energy 
conservation go hand in hand. It would seem that having all of these conservation 
efforts under one consistent and easily-understood brand, such as "Energy Star," 
makes more sense. Why has EPA created an artificial distinction between "Water 
Sense" and "Energy Star"? Please explain why you believe this action does or does not 
require congressional authorization. 

It is true that water efficiency and energy efficiency go hand-in-hand. Since the inception of the 
WaterSense program the Office of Water (OW) has been working very closely with the Office of 
Air and Radiation (OAR) to ensure that WaterSense and Energy Star are closely coordinated. 
However, the Agency does believe that it was important that its water-efficiency program stand 
alone from the Energy Star program 

WaterSense has definitely benefited from the consumer recognition of product labels like 
ENERGY STAR. However, given the unique challenges faced by promoting non-energy using 
products such as water-efficient toilets or irrigation products, it just made sense to create a 
separate brand for water efficiency. Not only did consumers respond well to a water-efficiency 
label in focus groups, they responded best to the term "WaterSense," which made them feel like 
they were doing something smart to save water. Furthermore, water utilities from around the 
country strongly advocated for a separate label that would emphasize the importance of saving 
water to help protect the environment. Also, the Consortium for Energy Efficiency's (CEE) 
"National Awareness of Energy Star for 2008, Analysis ofCEE Household Survey" found, by 
far, that the most common message associated with the Energy Star label was "energy efficiency 
or energy savings" (63%) and no respondents associated the Energy Star label with water 
savings. Additionally, EPA has worked very hard to ensure that the WaterSense brand becomes 
synonymous with water-efficient products that are certified to perform well, a key factor in 
overcoming the consumer bias over the "low-flow" toilets and other water-using items of the 
past that demonstrated performance problems. 

While EPA can continue to carry out the WaterSense program without a formal authorization, 
granting authority for the program would show the commitment of the government to water 
efficiency and help the Agency to better advance the overall WaterSense program. 

2. I am pleased with the great response to the Water Sense program by both utilities and 
manufacturers. I know this public -- private partnership has worked well for the 
Energy Star program. Please elaborate on some of your efforts to educate consumers 
about the benefits of the Water Sense label. 

By working closely with our partners, carefully focusing our messages, and taking advantages of 
cost-effective outreach strategies, the WaterSense program has successfully communicated the 
importance of water efficiency and how the WaterSense label saves water. 

Following are just a few ofthe efforts EPA has undertaken to educate consumers about the 
WaterSense label: 
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• Facts and stats: EPA has developed statistics that resonate with consumers about the need 
for water efficiency and potential for savings from using WaterSense labeled products. 
For example, our "super flush" statistic during the NFL Super Bowl garnered major 
media coverage just based on calculating the water savings if everyone flushed a 
WaterSense labeled toilet in their home during halftime instead of a conventional toilet. 

• Web site: The WaterSense program's consumer-friendly Web site at 
www.epa.gov/watersense draws visitors to lists ofWaterSense labeled products, 
statistics, and the benefits of water efficiency. We continually work to increase web 
traffic through a frequently updated "widget" posted on partner, media, and stakeholder 
Web sites; an interactive game that teaches about water efficiency; an online newsletter 
sent to a growing number of consumers interested in water efficiency; and annual events 
such as "Fix a Leak Week," where consumers were invited to take the pledge to fix leaks 
and save water by replacing outdated fixtures with WaterSense labeled products where 
appropriate. 

• Public service announcements: Eye-catching print PSAs have graced the pages of 
consumer publications (including 0, Oprah's magazine) and been posted to partner Web 
sites. 

• Partner tools: From bill stuffers and brochures to press releases and point-of-purchase 
materials, EPA has helped our utility, manufacturer, retailer, and community partners 
promote WaterSense labeled products to consumers with branded materials that can be 
easily tailored to partner needs. We have four different partner tool kits online, each with 
dozens of materials designed to promote the WaterSense label. 

• Other outreach: Through strategic placements on CNN, Good Morning America, The 
Today Show, USA Today, and hundreds of other consumer media outlets, EPA has 
spread the message to look for the WaterSense label. Meteorologists broadcast seasonal 
tips on saving water and looking for the label through messages we provide the Earth 
Gauge network. In addition to water savings, media outreach also contains messaging 
about the ancillary benefits from WaterSense labeled products, such as the "drops to 
watts" energy savings that results from using faucet aerators. 

3. I was very encouraged by your description of the success you are having assisting state 
and local governments with their green infrastructure programs. I believe that giving 
local governments a wide variety of tools to help tailor change for their communities is 
the fastest and most effective way to implement change. How is EPA allowing local 
municipalities to decide what technology works best rather than mandating a one-size
fits-all approach? Will EPA be undertaking similar efforts to help local governments 
with pipeline leaks and Water Sense integration? 

EPA is providing technical information on the wide array of green infrastructure approaches 
because we know that there are a number of variables that must be considered to fit the 
appropriate control or practice to a given situation. In a regulatory context, EPA is 
recommending performance standards (rather than design standards) because this provides 
significant flexibility for implementers to decide which combinations of practices will meet the 
environmental objectives they are trying to achieve. 



When looking at means for helping communities to improve their water efficiency, EPA will 
continue to work cooperatively with state drinking water programs and the drinking water 
industry to promote water loss management programs at public water systems. EPA will also 
continue efforts with its NGO partners to reduce in-system water leakage. EPA will collect and 
share information on state and water system approaches, and will develop a cost/benefit analysis 
template for implementing a water loss management program which will address savings in 
water as well as the potential savings in resources and energy usage. When looking at improving 
efficiency on the demand side, EPA will continue to promote the WaterSense program and work 
with stakeholders such as the Alliance for Water Efficiency to provide communities with 
information to help them identify solutions that fit their circumstances. 

4. Please outline some of the current research that EPA is either conducting or assisting 
other agencies in that deals with water efficiency. 

In addition to the Office of Water's WaterSense Program, the Office ofResearch and 
Development is actively involved in water efficiency-related research. One focus area is the 
Aging Water Infrastructure Research Program. This program is (1) evaluating drinking water 
and wastewater pipe condition assessment technologies to identify leaking pipes or those at 
imminent risk of failure; (2) providing information and guidance on the most appropriate 
strategy for pipe repair, replacement, or rehabilitation; and (3) designing and testing advanced 
water conservation approaches. 

Research is also being conducted in the area of water reclamation and reuse. Examples of topics 
being investigated include the feasibility of industrial water reuse for biofuel production and 
field-scale testing of the use of reclaimed water for ground water recharge. In the area of green 
infrastructure, we are conducting field testing at our Green Infrastructure Research Facility on 
optimizing the recovery of stormwater and reuse of gray water and rain water. The 2010 Budget 
also includes $3 million to expand green infrastructure research to assess, develop and compile 
scientifically rigorous tools and/or models that will be used by EPA's Water program, States, and 
municipalities. This research will address region and climate-specific concerns and provide 
technical information that can be used to help quantitatively determine the benefits of green 
infrastructure and reduce the uncertainty involved in using it for compliance purposes. Research 
will also be conducted to advance the use of gray water, particularly in areas facing water 
shortages, to help reduce the burden on water supplies and infrastructure. 

The Agency is working closely with other Federal agencies such as USGS, NISI, NOAA, and 
USDA, on these and other water-related issues. 

5. How does EPA ensure that it is promoting cost effective water efficient technologies? 

The WaterSense program considers cost-effectiveness in its initial selection of products 
categories for labeling by considering the payback period associated with the product. While 
cost savings are important, our research shows that consumers are also interested in the 
environmental benefits associated with the products. Consumers may see a greater benefit from 
the cost savings ofWaterSense products as water utilities move to a full cost pricing model for 
setting water rates. 
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WaterSense does try to set specification criteria so that manufacturers will develop many new 
products to meet the specification. This enables greater consumer choice in terms of both style 
and price range. For example, when WaterSense first began the labeling of high efficiency 
toilets there were about 22 models that ranged in price from $120-500. Now there are well over 
250 models with some costing less than $1 00, which is about the lowest price one can get for a 
high performing toilet. 
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Responses to Questions for the Record 
from Ranking Member Tim Bishop 

Subcommittee on Water Resources and Environment 
Hearing on Integrated Planning and Permitting 

December 14,2011 

(1) During today's hearing, you commented on how water and wastewater infrastructure spending 
is a "good investment" for this country, not only in terms of job creation, including for U.S. 
manufacturers, but also with helping create a domestic trade surplus for water and wastewater 
services. 

(a) Can you elaborate on and quantify how investment in water and wastewater infrastructure has 
a net-positive impact on job creation, not only in terms of direct construction jobs, but also to other 
industry sectors that support water and wastewater infrastructure? 

Investment in water and wastewater infrastructure has a direct net-positive impact on job creation, 
particularly given current construction labor market conditions. Beyond funds being spent directly on 
salaries, a portion of the funding spent on infrastructure goes towards the purchase of equipment and 
supplies manufactured in the U.S. According to the International Trade Administration (ITA), water 
equipment and chemicals accounted for $26.6 billion in economic activity in 2009. Wastewater treatment 
works and water utility services accounted for $44.1 billion and $40.6 billion, respectively. Moreover, as 
you are aware, a report from the Senate Committee on Environment and Public Works highlighted that 
each dollar of economic output in the water and wastewater industry also increases the economic output 
of other industries by $2.62. 

(b) Can you elaborate on and quantify how investment in water and wastewater infrastructure has 
resulted in a domestic trade surplus for water and wastewater services? 

Investment in water and wastewater infrastructure has led to the development of a strong domestic 
environmental technology sector for these products and services. According to the IT A, the wastewater 
and drinking water sector accounts for approximately $38.6 billion in total economic activity, including 
U.S. domestic sales, U.S. exports, and U.S. imports. The ITA estimates that U.S. domestic sales account 
for $22.7 billion in economic activity, while exports account for $9.9 billion and imports account for only 
$6 billion. A valuable source of information and analysis is the ITA's report entitled, "Environmental 
Technologies Industries- FY 2010 Industry Assessment." 

(2) During today's hearing, you commented that investment in and use of "green infrastructure" or 
other innovative technologies, such as those encouraged through appropriations for the Clean 
Water state revolving fund in the American Recovery and Reinvestment Act (Pub. L. 111-5), are 
"achieving greater results" in improving water quality, and "creating a wide range of jobs that are 
associated with implementing" these technologies. 

(a) Can you elaborate on and quantify how investment in and use of green infrastructure or other 
innovative technologies are achieving greater results in improving water quality, and how these 
technologies can achieve such results in a cost-effective manner? 
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Green infrastructure is a demonstrated approach that many cities are using as a cost-effective means for 
reducing the volume of wet weather discharges and the pollutants contained within stormwater. By 
managing rain nearer to where it falls, green infrastructure can help prevent polluted stormwater from 
entering local waterways and degrading water quality. In cities with combined sewer systems, green 
infrastructure helps prevent stormwater from entering the sewer systems and reduces the volume of 
combined sewer overflows (CSOs). Green infrastructure can be contrasted with traditional "grey" 
infrastructure, which involves the construction of drains, pipes, and sewers to take stormwater away from 
where it falls rather than capturing it on site. 

Examples where green infrastructure is being used for enhanced environmental and economic outcomes 
include: 

• Onondaga County, New York is investing approximately $80 million in green infrastructure 
practices as a part of its program to reduce CSOs. This investment is anticipated to save up to $20 
million when compared to a grey infrastructure-only remedy. 

• Portland, Oregon is investing $86 million in both green and grey infrastructure to improve the 
performance of the combined sewer system in its Brooklyn Creek Basin. Using green streets, trees 
and restoring natural vegetated areas as part of the solution is anticipated to save the city $58 
million compared to the grey infrastructure-only approach. 

• Kansas City, Missouri is investing in a green and grey infrastructure improvement within the 100-
acre Middle Blue River Basin to reduce CSOs. The green/grey solution is projected to provide 
500,000 gallons of additional stormwater capacity when compared to the grey infrastructure-only 
option and is anticipated to cost $1 0 million less to construct. 

The EPA is working hard with communities across the country to promote the more widespread adoption 
of green infrastructure practices that have both environmental and economic benefits. 

(b) Can you elaborate on and quantify how investment in and use of green infrastructure or other 
innovative technologies are creating domestic jobs, and promoting private investment in our 
communities? 

Investments in green infrastructure require a number of professional and labor skills to design, construct, 
and maintain. Because many green infrastructure practices enhance and preserve natural vegetated and 
landscaped areas, their construction and maintenance is most often performed by local construction and 
contracting crews. The aesthetic benefits of green infrastructure can also improve community amenities 
and has been found to encourage private investment in certain instances. Greenville, South Carolina, for 
example, spent $13 million to build a 20-acre garden around a restored urban stream; within two years, 
over $100 million of private investment was created around the park. Many communities encourage 
private investments by updating local ordinances to require or incentivize green infrastructure approaches 
to stormwater management during development or redevelopment. 
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Questions for the Record 
Questions from U.S. Representative Nick J. Rahall 

Hearing on "EPA Mining Policies - Assault on Appalachian Jobs" Part II 
May 11,2011 

Question 1: In testimony you submitted for this hearing, you state, with respect to the 
Spruce No. l Mine veto, that "EPA was eager to discuss alternative project designs that 
would reduce environmental impacts, assure cost effective mining operations, and preserve 
coal mining jobs on the site." Yet, in the last two years, the EPA has also said repeatedly 
that it does not have to consider economic impact as part of the permitting process. 

Exactly how did EPA make determinations about the "cost effectiveness" ofvarious 
mining alternative designs it discussed with the owners of the Spruce Mine? What criteria 
did the agency use to decide what was a cost-effective alternative was and what was not? 

Answer: The EPA did engage in discussions with Arch Coal Company and its legal 
representatives in Washington, D.C. to consider alternative mine designs that would reduce 
environmental and water quality impacts and allow cost effective and practicable mining at the 
Spruce site to proceed. These discussions were initiated under the EPA's section 404(c) 
regulations, which provide the opportunity to the project sponsor to meet with the EPA to 
propose less damaging alternatives. We very much appreciated Arch Coal Company's 
willingness to work with us on this question. 

It is important to recognize, however, that Clean Water Act section 404(c) establishes a standard 
of"unacceptable adverse effect." The question of whether or not a particular activity (e.g., 
filling streams associated with the Spruce No. 1 Mine) will result in an unacceptable adverse 
effect is not itself based on the availability of less damaging alternatives. 1 The EPA explores 
alternatives with companies like Arch in an effort to identify practicable options that would 
avoid unacceptable adverse effects on wildlife and allow a cost effective and environmentally 
responsible alternative to move forward. 

Although less damaging alternatives were discussed, the Company was concerned about issues 
of financial certainty and assurances regarding coal recovery at the Spruce site. The EPA agreed 
that these are relevant considerations when evaluating the practicability of alternatives. The EPA 
took no position regarding the Company's internal conclusions about financial certainty and, 
consequently, no alternative was identified that met the company's financial calculations and 
significantly reduced adverse water quality and environmental impacts. Because no effective 
alternative was identified by the Company, the EPA final action was based on an assessment of 
the effects of Arch's preferred mine design at the Spruce No. 1 site, which the EPA concluded 
would have unacceptable adverse effects on wildlife. 

1 However, other aspects of the EPA's and the U.S. Army Corps of Engineers' Section 404 regulations that guide 
the issuance of permits by the U.S. Army Corps of Engineers do require that only the least environmentally 
damaging practicable alternative be selected. Section 230.10(a) ofthe Guidelines (40 CFR Section 230.10(a)) states 
that "no discharge of dredged or fill material shall be permitted ifthere is a practicable alternative to the proposed 
discharge which would have less adverse impact on the aquatic ecosystem, so long as the alternative does not have 
other significant adverse environmental consequences." 
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Question 2: You say in your testimony that EPA's "action on the Spruce No.1 mine 
represents an exceptional circumstance" and that "the Agency is not contemplating the use 
of Section 404(c) on any other previously permitted surface coal mining projects in 
Appalachia." Much as that may bring some comfort to mines that already have their 
permits in hand, it doesn't do much for all the mines now going through the permitting 
process. 

What assurances can the EPA provide to companies in Appalachia now working 
through this long, detailed negotiating process with EPA that new permits, once secured, 
will not be vetoed down the road by some future EPA? 

Answer: Since Congress passed the CW A in 1972, only 13 projects have been subject to final 
404( c) action by the EPA. This represents a miniscule fraction of the number of authorizations 
that have been approved by the Corps under CW A section 404 during this period. The Spruce 
No. 1 Mine represents a unique set of facts in which the EPA believed that significant new 
information became available after issuance of a permit but before significant mining activities 
began at the site. The Corps permit was issued on January 22, 2007. On January 30,2007, a 
number of environmental groups, represented by the Ohio Valley Environmental Coalition 
(OVEC) filed a complaint against the Corps in federal district court challenging its decision to 
issue the permit. Shortly thereafter, in response to this litigation, a voluntary "standstill" 
agreement was reached between the mining company and environmental and community groups 
to prevent discharges of fill material into Pigeonroost Branch, Oldhouse Branch, and their 
tributaries, which were the highest quality streams on the project site. That standstill agreement 
remains in force today. Therefore, in this unique circumstance, the EPA's action had the result of 
preventing unacceptable adverse effects from discharges that had not yet occurred.2 In fact, the 
EPA's Section 404(c) action specifically states that it does not cover mining already underway at 
Seng Camp Creek. The EPA has made clear that we do not intend to review any previously 
permitted surface coal mining projects pursuant to Section 404( c). 

The EPA has consistently demonstrated its willingness to collaborate with federal and state 
regulatory agencies and mining compani~s to ensure that projects can move forward in ways that 
protect water quality and the health of Appalachian communities. In recent years, this 
collaborative approach has been successful in several permitting decisions, including the Hobet 
45 project in West Virginia, which allowed a large mine to proceed after the EPA worked with 
the company to reduce environmental impacts by 50% while reducing mining cost, and 
maximizing coal recovery. It has also been successful on the Coal Mac-Pine Creek project in 
West Virginia, which provided for "sequenced" valley fill construction and use of Best 
Management Practices to help limit the potential for negative downstream water quality effects. 
The agencies are also working closely on numerous permit applications throughout the region to 

2 On March 23, 2012, Judge Amy Berman Jackson of the U.S. District Court for the District of Columbia issued a 
decision vacating the EPA's Final Determination on the Spruce No. 1 Mine. On May 11, 2012, the Department of 
Justice filed a Notice of Appeal on behalf of the United States in response to the Court's March 23 decision. 
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reduce the impacts to waters of the United States. Such coordination efforts have helped 
demonstrate that by working together with industry, we can identify common solutions that are 
not only in full compliance with the law, but that also help provide needed jobs. 

Question Ja: Electrical conductivity and total dissolved solids have been elevated by your 
agency to major, new, water quality issues in the Appalachian region. Nonetheless, the 
technical difficulty and expense of treating discharges to levels suggested by EPA would 
threaten the economies of many Appalachian counties. 

I understand that certain insect species are replaced at higher conductivity levels by 
other species. 

Answer: Biological data collected downstream of surface coal mining operations show that 
pollution-sensitive species are being eliminated from streams and that these species are not 
effectively replaced by new species. As a result, species diversity in streams affected by 
increases in conductivity decreases as whole genera of aquatic insects are eliminated from waters 
and not replaced by more pollution tolerant genera. The EPA has raised significant concerns with 
elevated levels of salinity (as measured by conductivity) as a result ofpeer-reviewed scientific 
literature published in recent years that details the impacts of surface coal mining discharges on 
Appalachian streams.3 These concerns are not unique to the EPA, and the EPA's independent 
Science Advisory Board has reaffirmed the strength ofthe science underlying the EPA's water 
quality concerns. 

Data collected from Appalachian streams demonstrate that as salinity (as measured by 
conductivity) increases, entire genera (e.g., every individual of every species within an entire 
genus) disappear. Figure I below, using data from West Virginia, shows that the number of 
genera in a stream decreases with increasing conductivity. Genera are not being replaced, but 
rather extirpated (removed entirely). 

3 e.g., Pond, G.J., M.E. Passmore, F.A. Borsuk, L. Reynolds, and C.J. Rose. 2008. Downstream Effects of 
Mountaintop Coal Mining: Comparing Biological Conditions Using Family- and Genus-Level Macroinvertebrate 
Bioassessment Tools. J. N. Am. Benthol. Soc. 27(3):717-737. 
A Field-Based Aquatic Life Benchmark for Central Appalachian Streams (Final Report), EPA-600-R-10/023F; The 
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Figure 1. As conductivity increases, the number of total genera decreases, even when po.tentially 
confounding parameters are removed.4 

Question 3b: At the same time some scientists argue that there is little to no evidence that 
conductivity levels above those suggested by the EPA's April2010 Guidance actually harm 
the fishery. 

Answer: The EPA's Aprill, 2010, draft guidance (since replaced by the EPA's July 21,2011, 
final guidance) included numeric conductivity benchmarks that the EPA believes will help 
protect Appalachian aquatic communities from the impacts of elevated levels of salinity (as 
measured by conductivity) associated with surface coal mining discharges. 5 These benchmarks 
are based on the effects of salinity on invertebrates (stream insects, crustaceans, mollusks, and 
aquatic worms) rather than on the direct effects of salinity on fish. However, as outlined in the 
EPA's guidance, surface coal mining discharges can cause impacts to fish as a result of habitat 
alteration, habitat loss, and selenium toxicity. These impacts to fish species are summarized in 
the EPA's final peer-reviewed report on the impacts of mountaintop mining and valley fills on 
aquatic ecosystems.6 

4 Figure A-7, Page A-34, from A Field-Based Aquatic Life Benchmark/or Central Appalachian Streams (Final 
Report), EPA-600-R-10-023F, This report is available at 
http://oaspub.epa.gov/eims/eimscomm.getfile?p download id=502333. 
5 In response to peer review feedback from the EPA's Science Advisory Board.(SAB), the final guidance limits the 
applicability ofthe conductivity benchmarks to ecoregions 68, 69, and 70 within the States of West Virginia and 
Kentucky, and to perennial and intermittent (not ephemeral) streams. The SAB recommended that the benchmarks 
be applied only within these ecoregions, states, and stream types until additional validation can be performed. 
6 The Effects of Mountaintop Mines and Valley Fills on Aquatic Ecosystems ofthe Central Appalachian Coalfields 
(Final Report), EPA-600-R-09-138A, Sections 5.5.1.3 (selenium on fish) and 6.1.2 (impacts of mining on fish 
communities). See also U.S. EPA (Environmental Protection Agency). (2004) Draft ambient aquatic life criteria for 
selenium· 2004., Office of Water, Washington, DC; EPA/822/R-04/001. Available online at 
http://www.epa.gov/waterscience/criterialselenium/pdfs/complete.pdf. 
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While the EPA's conductivity benchmarks are based on impacts to invertebrates, these 
invertebrates serve a critical role in sustaining the food chain in Appalachian streams. Because 
many fish species rely on invertebrates as a food source, a decline in invertebrate diversity and 
abundance can impact fish community health, which has been confirmed by scientific studies. 
For example, the EPA's peer-reviewed report on the effects of mountaintop mining and valley 
fills found that Index of Biological Integrity (IBI) scores downstream of valley fills were 
significantly lower, indicating that fish communities were degraded downstream of valley fills. 
Scientific studies have shown that the trout fishery in Appalachia is limited by availability of 
insect prey.7 Approximately 60% of invertebrates (most of which are insects) are declining in 
occurrence in Appalachian streams at a conductivity level of 300 microsiemens/cm, as described 
in the EPA's final conductivity benchmark report. 

The EPA and States widely utilize macroinvertebrate-based stream assessment methods to 
determine the overall health of streams. For example, the EPA's National Wadeable Streams 
Assessment, published in 2006, relied upon macroinvertebrates to determine the health of 
streams across the country.8 As noted in the fact sheet developed to summarize the assessment, 

Rudolph, BL; Andreller, 1; Kennedy, CJ. (2008) Reproductive success, early life stage development, and 
survival ofwestslope cutthroat trout (Oncorhynchus clarki lewisi) exposed to elevated selenium in an area of active 
coal mining. Environ Sci Techno) 42(8):3109-3114. 

Swift, MC. (2002) Stream ecosystem response to, and recovery from, experimental exposure to selenium. J 
Aqua Ecosyst Stress Rec 9: 159-184. 

Paybins, KS; Messinger, T; Eychaner, JH; et al. (2000) Water quality in the Kanawha-New River Basin: 
West Virginia, Virginia, and North Carolina, 1996-98. Circular 1204. Department ofthe Interior, U.S. Geological 
Survey, Charleston, WV. A vail able online at http://pubs. usgs.gov/circ/circ 1204/#pdf. 

Stauffer, JR; Ferreri, CP. 2002 Characterization of stream fish assemblages in selected regions of mountain 
top removal/valley till coal mining. In: Draft programmatic environmental impact statement on mountaintop mining/ 
valley fills in Appalachia- 2003. Appendix D. U.S. Environmental Protection Agency, Region 3, Philadelphia, PA. 
A vai Jab le on I ine at http://www .epa. gov/Region3/mtntop/pdf/appendices/d/tisheries-study /staufferferrerioct2002. 
pdf. 

Ferreri, CP; Stauffer, JR; Stecko, TO. (2004) Evaluating impacts of mountain top removal/valley till coal 
mining on stream fish populations. Pages 576-592. In: Bamhisel, R.I. (ed.), Proceedings of the Joint Conference of 
21st Annual Meetings ofthe American Society of Mining and Reclamation and 25th West Virginia Surface Mine 
Drainage Task Force Symposium, Morgantown, WV. American Society of Mining and Reclamation, Lexington, 
KY. 

Fulk, F; Autrey, B; Hutchens, J; et al. (2003) Ecological assessment of streams in the coal mining region of 
West Virginia using data collected by the U.S. EPA and environmental consulting firms. In: Mountaintop 
mining/valley fills in Appalachia. Final programmatic environmental impact statement. U.S. Environmental 
Protection Agency, Region 3, Philadelphia, PA. Appendix D. Available online at 
http://www .epa.gov/Region3/mtntop/pdf/mtmvf _ fpeis _full-document. pdf. 
7 Cada, OF; Loar, JM; and Sale, MJ. 1987. Evidence for food limitation of rainbow and brown trout in southern 
Appalachian soft-water streams. Trans. Am. Fish. Soc. 116: 692-702; Richardson, J.S. 1993. Limits of productivity 
of streams: evidence from studies ofmacroinvertebrates. Can. Spec. Publ. Fish. Aquat. Sci. 118: 9-15; Allan, J.D. 
1981. Determinants of diet of brook trout (Salvelinus fontinalis) in a mountain stream. Can. J. Fish. Aquat. Sci. 
38:184-192. 
8 U.S. EPA. 2006. "Wadeable Streams Assessment: A Collaborative Survey of the Nation's Streams (EPA- 841-B-
06-002). Available at 
http://water.epa.gov/type/rsl/monitoringlstreamsurvey/upload/2007 _5 _16 _ streamsurvey _ WSA_ Assessment_May20 
07.pdf 
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"[s]ince some benthic macroinvertebrates are more sensitive to pollution than others, information 
on the abundance of the various types of organisms tells us whether a stream is healthy. "9 

Question 3c: The issue, and this is critical, is the extent to which test methods that rely on 
sensitive insect populations, like mayflies, successfully evaluate the health of the fishery and 
the overall aquatic ecosystem. 

Answer: The methods used by the EPA in A Field-Based Aquatic Life Benchmark for 
Conductivity in Central Appalachian Streams were not limited to an assessment of effects on 
sensitive insect populations. Rather, consistent with longstanding EPA criteria derivation 
methods, the benchmark was derived using all macroinvertebrates (including crayfish, snails, 
mussels, and insensitive insects) collected in the West Virginia streams that were analyzed, 
regardless of their sensitivity to salinity (conductivity). As noted in the response to Question 1, 
as salinity increases, the number of genera within the macroinvertebrate community decreases, 
which represents a community-level effect. The EPA's conductivity benchmark is set at a level 
that allows for extirpation (removal of every individual of every species within an entire genus) 
of 5% of macro invertebrate genera, while protecting the remaining 95% of genera that are less 
sensitive to conductivity than the benchmark value. As noted above, this is consistent with 
longstanding EPA criteria derivation methodologies. 

Stream invertebrates are used by most states, including West Virginia, to indicate the health of 
their aquatic ecosystems, because they are numerically the dominant organisms in streams and 
because they are essential to the biological integrity of streams. As noted in response to 
Question 3b, macroinvertebrates are widely used as indicators of stream health. 

Question 3d: In reality, don't these test methods only establish that sensitive insect species 
are, indeed, sensitive? 

Answer: No. The EPA's criteria derivation methods are designed to evaluate the impacts of 
elevated levels of a stressor (e.g., elevated conductivity) upon many taxonomic groups (e.g., 
species, genera) within the aquatic community. As such, they are not merely designed to re
confirm the existence of specific sensitive taxa, but instead help to identify how to protect the 
aquatic community as a whole. 

Certain taxa may be comparably sensitive to some forms of pollution, such as heavy metals, and 
may not be sensitive to others. With respect to the EPA's conductivity benchmark report, the 
EPA was aware of existing peer-reviewed scientific literature documenting that elevated levels 
of conductivity were associated with harmful impacts to the aquatic community, as measured by 
biological assessment indices used by States to assess the condition of their waters under the 
Clean Water Act. 10 However, the EPA did not know what specific taxonomic groups were 
especially sensitive to salinity or at what levels these effects occur. 

9 See 
http://water.epa.gov/type/watersheds/monitoringlupload/2007 _1 0 _25 _monitoring_ wsa _factsheet_l 0 _25 _06.pdf 
10 e.g., Pond et al. (2008), Palmer et al. (2010). 
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The field methods used to develop the conductivity benchmark, like the laboratory tests used 
traditionally to derive water quality criteria, identify those species that are sensitive to a 
pollutant. Following the EPA's long established methods for deriving water quality criteria, the 
conductivity benchmark was set at a level that protects 95% of species but does not protect the 
most sensitive 5%. The EPA's Science Advisory Board expressed concern that the 95% level 
may be under-protective in certain streams where populations of sensitive species are already 
reduced or where the sensitive species that are not protected include endangered or threatened 
species. 

Question 4: Could you provide for this Subcommittee the number of 404 permits, by state, 
the EPA has reviewed since June 11, 2009? Can you tell us the number of comments and 
objections, by state, EPA has issued to 404 permits applications? Which and how many of 
those permits have been awarded? 

Answer: Since June 11, 2009, EPA Regions have reviewed Corps-issued public notices and pre
construction notifications for Appalachian surface coal mining operations to provide the 
Agency's comments and recommendations. However, as of March 2012, the EPA has records of 
having reviewed and commented on the following number of mining projects, by state, since 
June 11, 2009: 

State # Reviewed & Commented 
KY 36 
OH 36 
PA ") 

TN 5 
VA 10 
wv 27 

These totals do not include projects for which the Clean Water Act Section 404 permit 
application has been withdrawn, based on the permit status information available to the EPA. 
Additional public notices or pre-construction notifications may have been issued by the Corps 
between June 11, 2009 and the present. Finally, the Corps may have issued Section 404 
authorizations since June 11, 2009 for which the public notice or pre-construction notification 
was issued before June 11, 2009, which are not reflected in the totals above. 

The EPA's primary ongoing role is to review public notices and pre-construction notifications 
for proposed projects and to provide comments to the Corps. We have attached a spreadsheet 
prepared by the Corps listing the 132 Section 404 mining-related permits that have been issued 
by the five Corps districts in the Appalachian region from January 1, 2009-December 31,2011. 

Unlike under Section 402 of the Clean Water Act, which provides an opportunity for the EPA to 
"object" to State-developed permits, Section 404 enables the EPA to "object" to a proposed 
project only through utilizing its "veto" authority under Section 404(c). Since 2009, the EPA has 
only begun such a process on two surface coal mining projects in Appalachia. The first is the 
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Spruce No. 1 Mine as described in response to Question 2. The second is the Big Branch 
Surface Mine in Pike County, Kentucky. On that project, the EPA is working closely with the 
new project proponent, Revelation Energy, to significantly reduce the project's proposed impacts 
to waters of the United States in order to identify an improved mine that can be submitted to the 
Corps for CW A Section 404 review and permitting. 

Question 5: Not only is EPA intervening to examine 404 permit applications, but it is also 
interceding in CW A 402 (NPDES) permits. What criteria or considerations are used in 
concurring or objecting to a state-issued permit? To what extent are conductivity or total 
dissolved solids part of the consideration? 

Answer: Section 402(d) of the Clean Water Act and National Pollutant Discharge Elimination 
System (NPDES) regulations at 40 CFR 123.44 authorize the EPA to review draft NPDES 
permits proposed to be issued by a state under an authorized program. The EPA is also 
authorized by the statute to object to permit issuance where the permit would not satisfy the 
requirements of the law. 11 Although a State may not issue a permit on which the EPA has an 
outstanding permit objection, affirmative "concurrence" from the EPA is not required for 
issuance of a state NPDES permit. Permits for which the EPA has waived review, reviewed but 
not commented, or commented without objecting, generally may be issued by the State without 
further EPA review. In those instances, the EPA typically works with the State to resolve any 
issues raised and achieve a mutually agreeable outcome. 

The framework for the review and objection process is set forth in the EPA's regulations at 40 
CFR 123.44. EPA Regional offices determine which proposed state permits that the EPA will 
review based on factors including the environmental significance of the proposed discharge, 
public interest, regional or national areas of interest, and staff resources. EPA regulations at 40 
CFR 123.24(d) specify classes or categories of permits for which the EPA Regional office may 
not waive the right to review. In West Virginia, for example, the EPA has chosen to receive for 
review all major permits, including new permits, reissuances, and major amendments; all general 
permits; all permits that implement Total Maximum Daily Loads (TMDLs); all significant 
permits for discharges into the Chesapeake Bay watershed; and all permits associated with coal 
mining. Any objection to the issuance of such permits must be based on one or more of the 
grounds specified in the NPDES regulations at 40 CFR § 123.44(c). The specific steps 
describing the process and timing of permit review and objection are laid out in the Memoranda 
of Agreement (MOAs) between the States and EPA Regions that are signed at the time of 
program authorization. 

11 The process for EPA objection to a proposed NPDES permit is laid out in the EPA's regulations at 40 CFR § 
123.44. In cases where the EPA has sent the state a specific objection in accordance with the regulations, within 90 
days of the state's receipt of the EPA's objection, the State or other interested person may request that a public 
hearing be held. If a public hearing is not held and the State does not submit to EPA a permit that has been revised to 
meet the EPA's objection within 90 days, exclusive authority to issue the permit passes to the EPA for one permit 
term. If a public hearing is held, following the hearing, the EPA must reaffirm, modify the terms of, or withdraw the 
objection. For permits for which the EPA either reaffirms the original objection or modifies the terms of the 
objection, the State must, within 30 days, submit to the EPA a revised permit that meets the terms of the remaining 
objection, or exclusive authority to issue the permit passes to the EPA for one permit term. For a permit for which 
the EPA withdraws its objection, the state may proceed with the permit issuance process. 
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When reviewing a permit, the EPA may object to a proposed state permit for any ofthe grounds 
identified in 40 CFR 123.44( c), including any permit where "[t]he effluent limits of a permit fail 
to satisfy the requirements of 40 CFR 122.44(d)." Section 122.44(d)(l)(i) specifically requires 
that "limitations must control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be discharged at 
a level which may cause, have a reasonable potential to cause, or contribute to an excursion 
above any state water quality standard, including state narrative criteria for water quality" 
(emphasis added). In the case of conductivity and Total Dissolved Solids, 40 CFR 122.44(d) 
requires the inclusion of a limit where such "reasonable potential" is determined. Therefore, the 
EPA generally reviews state permits to ensure that they contain limits for conductivity or TDS 
where the discharge is found to have a reasonable potential to cause or contribute to an excursion 
above either a numeric or narrative state water quality criterion established to control these 
pollutants or pollutant parameters. 

Although the question of whether a permit adequately controls for the potential impacts of 
conductivity or total dissolved solids is an important consideration, it is only one consideration 
that the EPA reviews. Recent objections from the EPA have identified other Clean Water Act 
concerns with proposed state permits, such as ensuring adequate effluent limits for selenium, 
appropriate use of compliance schedules, modification of an expired permit, and incorporation of 
Total Maximum Daily Loads (TMDLs). 

Question 6: Could you please provide, by state, the number of coal-related draft NPDES 
permits EPA has reviewed since June 11, 2009. 

Answer: The information you have requested is provided in the following table. We have 
provided information for the States of Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and 
West Virginia. EPA Regions review all proposed individual permits provided by the State for 
EPA review. The level of review given to each permit may vary depending upon the quality of 
the permit and the characteristics of the associated mining operation. The difference between the 
number received and the number reviewed represents permits that have arrived for EPA review 
but the review period has not yet ended. 

Numbers provided in the following table represent only individual permits. In the States of 
Kentucky and Ohio, the majority of surface coal mining projects whose discharges are covered 
by the NPDES permit program are authorized using general permits. EPA Region 5 is aware 
that at least 37 Notices of Intent have been issued pursuant to Ohio's current coal mining general 
permit to authorize coal mining-related discharges. Similarly, EPA Region 4 is aware that more 
than I ,200 Notices of Intent have been issued pursuant to Kentucky's current coal mining 
general permit to authorize coal mining-related discharges. 

State # Received #Reviewed 
Kentucky 144 144 
Ohio 1 1 
Pennsylvania 165 143 
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Tennessee 22 22 
Virginia 5 5 
West VirJdnia 494 475 

Question 7: Also please provide, by state, the number of interim objections, the number of 
comment letters, the number of general objections and the number of specific objections 
EPA has produced in response to a coal related draft NPDES permit since June 11,2009. 

Answer: The information you have requested is provided in the following table. Consistent with 
our response to Questions 4 and 6, we have provided information for the States of Kentucky, 
Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia. Consistent with our response to 
Question 6, numbers provided in all but the final column of the following table represent only 
individual permits. Information on projects authorized reflects best-available information 
provided to the EPA by the relevant state. 

As EPA Regions review proposed permits provided to the EPA by the State, they may choose to 
review the permit and write no comments, to review and write a comment letter, or to review and 
file a general or specific objection. The EPA may in some cases first file a general objection and 
then file a specific objection on the same permit. Moreover, in some cases, the EPA may send a 
comment letter and then issue a general or a specific objection. Therefore, a specific project may 
be counted more than once in the following table if it received more than one comment letter or 
objection. The objection process is further described in response to Question 5. 

State #Interim #Comment #General #Specific Projects 
Objections Letters Objections Objections Authorized 
(IPs only) (IPs only) (IPs only) (IPs only) 

Kentucky 2 94 0 40 88 IPs, 1,222 GPs 
Ohio 1 0 0 0 37GPs 
PennsyJvania 8 92 5 1 102 IPs 
Tennessee 0 16 0 0 22 IPs 
Vil"ginia 1 2 1 1 2 
West Virginia 34 249 23 22 434 IPs 

Question 8: In addition, please provide, by state, the number of coal-related NPDES 
permits that have been issued following an EPA interim objection, comment letter, general 
objection or specific objection since June 11, 2009. 

Answer: The information you have requested is provided in the following table. Consistent with 
our response to Questions 4, 6, and 7, we have provided information for the States of Kentucky, 
Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia. Consistent with our response to 
Questions 6 and 7, numbers provided in all but the final column of the following table represent 
only individual permits. 
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The numbers in the table below reflect the most recent information provided to EPA by States. 
The numbers provided below for issued pennits reflect only those pennits where final pennit 
documents or pennit status infonnation was sent to the applicable EPA Regional office. Pennits 
may have been issued by States since the compilation of these numbers or without infonning the 
relevant EPA Region. 

State # Issued After # Issued After # Issued After #Issued After 
Interim Objection Comment Letter General Objection Specific Objection 

Kentucky 0 78 n/a 8* 

Ohio 1 n/a n/a n/a 

Pennsylvania 4 52 0 0 

Tennessee n/a 16 n/a n/a 

Virginia 0 0 0 0 

West Virginia 4 89 2 9 

•: For etght penn1ts on whtch EPA Reg1on 4 filed a specific obJectiOn, the State subsequently 
detennined that coverage was appropriate under the State's General Pennit, and General Pennit 
coverage was issued for these discharges. 
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Environmental Protection Agency's (EPA) efforts on addressing legacy uranium mining contamination 
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your questions. 
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The Senate Committee on Environment and Public Works 
Post Hearing Questions and Answers for the Record from the 

Oversight Hearing on Federal Actions to Clean up Contamination from 
Uranium Mining and Milling Operations 

1. Homes 

Q la: How many homes have been screened for radioactive contamination in both the 
Navajo Nation and the Grants Mineral Belt? 

Ala: The U.S. Environmental Protection Agency (EPA or the Agency) Region 9 and 
the Navajo Nation Environmental Protection Agency have screened 683 homes 
for radioactive contamination on Navajo Nation land. EPA Region 6 has screened 
451 homes for radioactive contamination in the Grants Mineral Belt. 

Q 1 b: How many more homes do you expect to screen during the current jive-year 
plans? 

Alb: In the current Five-Year Plan, EPA Region 9 and the Navajo Nation 
Environmental Protection Agency expect to screen at least 1 00 more homes on 
Navajo land. EPA Region 6 plans to screen 250 structures during the current Five
year Plan in the Grants Mineral Belt. 

Q lc: How many homes have been demolished due to contamination in areas covered 
by the Navajo Nation and the Grants Mining District Five-Year Plans? 

A lc: Due to radioactive contamination, 34 homes have been demolished on Navajo 
Nation land. EPA Region 9 has rebuiltlO homes in that area. EPA Region 6 has 
not demolished any homes in the Grants Mineral Belt. 

2. Water 

Q 2a: How many wells have been screened for radioactive contamination in both the 
Navajo Nation and the Grants Mineral Belt? 

A 2a: EPA Region 9 screened 250 wells on the Navajo Nation land for radioactive 
contamination. EPA Region 6 has screened 123 wells in the Grants Mineral Belt 
for radioactive contamination. 
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Q 2b: How many more wells do you expect to screen during the five-year plans? 

A 2b: Neither EPA Region 9 nor Region 6 expect to screen additional wells as part of 
the Five-Year Plan. However, Regions 6 and 9 will respond to requests as needed. 

Q 2c: How many wells have been closed in both the Navajo Nation and the Grants 
Mineral Belt? 

A 2c: EPA Region 9 has permanently closed 3 contaminated wells on the Navajo Nation 
land. Regarding wells located on non-Navajo land, the State ofNew Mexico has 
sent letters to the owners of all wells that exceed drinking water standards 
providing precautionary information and recommendations for using public water 
supplies or bottled water for consumption. No owner of private wells in the 
Grants Mineral Belt has requested that EPA close wells that exceed drinking 
water standards. 

Q 2d: It is my understanding that some of these contaminated wells are still open for use 
for livestock at the request of local residents. Is the health of these animals being 
monitored and what has any monitoring shown about risk? 

A 2d: The use of water sources on Navajo Nation land is generally addressed by local 
chapters. EPA is not monitoring animals at this time on the Navajo Nation land or 
in the Grants Mineral Belt. Studies in other locations have indicated that health 
risk to animals or humans consuming animals is not a concern at the levels of 
uranium present in the associated wells. 

3. Abandoned Mines 

It is my understanding that there are at least 500 abandoned uranium mining sites in the 
Navajo Nation and potentially as many in the State of New Mexico and surrounding 
states. 

Q 3a: Does the federal government have a complete understanding of the number and 
location of all abandoned uranium mines nationwide? 

A 3a: EPA has compiled mine location information from Federal, state and tribal 
agencies into a single national database as part of its investigation into the 
potential environmental hazards of wastes from abandoned uranium mines. The 
information in this database primarily focuses on uranium mines in the western 
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continental United States, where most of the abandoned uranium mines are 
located. From this dataset, the Agency found that about 75% ofthe uranium 
mines and mills are located on Federal or tribal lands. This Uranium Location 
Database Compilation, designed for use with geographic information system 
(GIS) software, is available to the public. To download the database and 
supporting documentation, please visit our website at: 
http:/ /epa. gov/radiation/tenorm/pubs.html 

Q 3b: What is the range in size, contamination level, and threat to public health of these 
mines? 

A 3b: The Superfund program has listed two abandoned uranium mines on the National 
Priority List (NPL). The site name, size, and contaminants posing potential threats 
to public health at these sites are provided in the attached Table l.as follows: 

Table 1: Uranium Mining Sites on the National Priorities List 1 

SITE NAME State Site Size Contantililtnts of Concern 
MIDNITE MINE Washington I40 acres uranium, radium, radon, arsenic 
FREMONT NATIONAL Oregon 350 acres uranium, radium, radon, lead 
FOREST/WHITE KING AND LUCKY 
LASS URANIUM MINES (USDA) 

Federal land management and regulatory agencies such as the Department of the 
Interior and Department of Agriculture are responsible for assessing and 
addressing abandoned uranium mines and mills under their jurisdiction and not 
listed on the NPL. 

Q 3c: What is the EPA's long-term plan for ensuring safe closure of the hundreds of 
abandoned uranium mines? 

A 3c: The safe closure of abandoned mines in general and uranium mines in particular 
is a national problem. Solving the issues associated with abandoned uranium 
mines will involve the collaboration of Federal, state and tribal agencies, with 
multiple authorities and resources. EPA intends to use its available tools, 
including statutory authorities under CERCLA and the Clean Water Act, as well 
as policy and guidance documents developed by EPA's Abandoned Mine Lands 

1 The table does not include the six uranium mill sites that have been listed on the NPL. 
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Program to address some of the highest priority problems associated with 
abandoned uranium mines. For example, EPA Region 6 and 9 have Five-Year 
Plan strategies to assess and, if needed, address uranium contamination from 
mining operations on public, private and tribal lands. Additional information on 
the Region 6 Five-Year Plan can be found at: 
http://www.epa.gov/region6//6sf/newmexico/grants/nm_grants_5yr_plan.pdf 
For details regarding EPA Region 9's current work on the Navajo Nation as part 
of the 5-Year Plan, please see the attached link. 
http://www.epa.gov/region9/superfundlnavajo-nation/index.html. 

Q 3d: Does the EPA have a long-term or comprehensive plan to address the thousands 
of abandoned mines and contaminated mill sites in the United States? 

A 3d: In general, EPA under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) addresses contaminated mining sites 
in the same manner as other contaminated sites. If EPA becomes aware of 
concerns related to a mining site, through citizen complaints, state requests or 
federal land manager information, EPA will assess that site and take action when 
necessary. EPA addresses the highest priority sites as those posing the greatest 
risks or potential risks, regardless of the type of site. 

4. Responsible Parties 

The Superfund law provides authority for EPA to seek cleanup costs from responsible 
parties and the successor companies to those responsible parties. 

Q 4a: When did EPA begin seeking responsible parties to ensure the cleanup of 
abandoned uranium mines? 

A 4a: The Agency has been identifying potentially responsible parties (PRPs) for a 
number ofyears. EPA Region 9 began identifying PRPs in 2001. More recently, 
in 2008, Region 9 sent CERCLA 104(e) letters to 10 companies requesting 
information, such as leases, maps, and disposition of waste that could establish 
when and where they may have mined on the Navajo Nation. To date, the region 
is working with four PRPs through administrative orders to clean up abandoned 
uranium mines. Region 9 is currently also evaluating information on mine leases 
and supplementary information to help identify additional PRPs. Region 6 began 
a process to identify PRPs in the Grants Mineral Belt in late 2009. Region 6 
researched the operational histories of mines in its jurisdiction in 2010, which led 
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to the issuance ofCERCLA 104(e) letters requesting information on ownership 
history of the mine, historical mining operations, and corporate history of the 
owners and operators to 5 PRPs in 2011. The efforts to identify additional parties 
throughout the mining district will continue. 

Q 4b: How many responsible parties are involved and how much are they contributing 
to cleanup? 

A 4b: Currently, EPA Region 6 is working with one responsible party for the cleanup of 
a uranium mine, but no PRP work or monetary contributions have yet been made. 
EPA Region 6 will continue its enforcement process of collecting information 
from PRPs regarding ownership, mine operations, and related data to identify 
responsible parties. This information will determine whether PRPs have liability 
for an abandoned mine and responsibility for any cleanup. 

EPA Region 9 is currently working with three PRPs on mine sites (Rio Algom, 
Chevron, and United Nuclear Corporation/General Electric (UNC/GE)) and with 
the Bureau of Indian Affairs on the Tuba City Dump . The PRPs have expended 
approximately $12 million for work at contaminated sites to address cleanup and 
assessment activities. The work conducted at this point, has included site 
assessment efforts for Rio Algom, Chevron and the BIA. UNC/GE expended the 
majority ofthe $12 million, which was used to clean up contaminated areas near 
residences at the Northeast Church Rock site (NECR). In addition, a bankruptcy 
settlement with Tronox!Kerr McGee provided $13.2 million for the cleanup of 
abandoned mine sites. 

Q 4c: Is the EPA investigating any additional potentially responsible parties for further 
contribution to cleanup? 

A 4c: Yes, EPA is actively working to pursue additional responsible parties to pay for 
cleanup at abandoned mines. 

5. Tuba City 

It is my understanding that there is significant groundwater contamination at the site of 
the Tuba City Dump, and since 1995 there have been more than 35 studies conducted on 
the Tuba City Open Dump. I further understand that EPA Region 9 did a study of one 
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area of the dump, looking/or waste that could be contributing to high levels of uranium 
in groundwater. 

Q Sa: Can you provide the committee with a copy of the EPA Region 9 study and 
findings on the Tuba City Open Dump? 

A Sa: Please find enclosed, the Draft Data Summary Report: Soil Core 
Characterization, Tuba City Open Dump and the Resource Conservation and 
Recovery Act Enforcement, Permitting and Assistance Contract report. 

Q Sb: What does the EPA believe is the source of contamination at the Tuba City 
Dump? 

A Sb: The Agency has not yet determined-the source of uranium or other contaminants 
in groundwater near the Tuba City Open Dump. 

Q Sc: What is the planfor remediation of the dump, and are cleanup efforts underway 
at this point? What are the remaining hurdles to such action? 

A Sc: As of2010, EPA is investigating and evaluating cleanup options for the Tuba City 
Dump using Superfund authorities. EPA is overseeing work by the BIA under an 
enforceable agreement to perform a Remedial Investigation and Feasibility Study 
(RI/FS), after which EPA plans to select a cleanup remedy. The Agency and BIA 
are performing this process, which will involve opportunities for public comment 
as well as input and coordination from representatives of the Hopi Tribe and the 
Navajo Nation, which are especially affected by this site. It is of primary concern 
to EPA to protect the health of residents using groundwater in this area, and to 
preserve the scarce water resources. 

6. Northeast Church Rock 

Q 6a: Is there a responsible party engaged with EPA on cleanup of the Northeast 
Church Rock site? 

A 6a: Yes, United Nuclear Corporation is the responsible party working with EPA on 
the cleanup ofthe Northeast Church Rock site (NECR). 
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Q 6b: What kind of a cost share was established between the responsible party and the 
federal government? 

A 6b: The cost share recently agreed to by the federal goverrunent and United Nuclear 
Corporation is apportioned at 33% and 67%, respectively, except if the Federal 
goverrunent conducts long-term operation and maintenance, the federal share will 
be reduced to 30%. 

Q 6d: Where are these families currently located, and what are the other options 
available for where they can move given that this is a very rural area with limited 
road and water infrastructure? 

A 6d: Families in the NECR area are currently located within 5 miles of the mine. While 
options in this area are limited, EPA is working with the residents, the Navajo 
Nation Environmental Protection Agency and the Navajo Nation Department of 
Justice, to develop housing options that are consistent with EPA's relocation 
guidance and the relevant relocation laws. 

Q 6e: Do you expect that waste from other sites will be stored in the Northeast Church 
Rock disposal cell as well? 

A 6e: EPA Region 9 plans to discuss the option of storing waste from other nearby sites 
at the NECR Mill site disposal cell with EPA Region 6, the Navajo Nation 
Environmental Protection Agency, the US Department of Energy, the Nuclear 
Regulatory Commission (NRC) and the United Nuclear Corporation. 

7. Homestake Superfund site 

It is my understanding that EPA and NRC have overlappingjurisdiction ofthe 
Homestake site, and work under an MOU In June of this year the EPA sent a letter to the 
NRC outlining several instances where NRC is failing to comply with Superfund 
standards and are thus preventing EPA from ensuring compliance. One of the concerns 
expressed in the letter was regarding public consultation. 

Q 7a: Mr. Woolford, are the statutory requirements under the Superfund law for 
consultation with communities impacted by contamination and cleanup? 

A 7a: Section 117 ofCERCLA, titled "Public Participation" requires before adoption of 
any plan for remedial action: 
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1) Publication of a notice of the proposed plan and making the plan available 
to the public; and 

2) An opportunity for submission of written and oral comments and an 
opportunity for a public meeting. 

Section 117 also requires publication of a notice of the final remedial action plan, 
and making the plan available to the public prior to beginning any remedial 
action. The final plan must include a discussion of any significant changes in the 
proposed plan, and a response to each of the significant comments received on the 
proposed plan. After adoption of the final remedial action plan, if there are any 
significant differences between the final plan and the actions taken, publication of 
an explanation of the significant differences and the reasons such changes are 
made is required. 

Finally, Section 117 provides the authority for grants to any group of individuals, 
which may be affected by a release or threatened release at any facility listed on 
the NPL. The grants may be used to obtain technical assistance in interpreting 
information with regard to the nature of the hazard, RIIFS, record of decision, 
remedial design, selection and construction of remedial action, operation and 
maintenance, or removal at the facility. 

Q 7b: Does there continue to be groundwater contamination at the Homestake site and 
in the surrounding communities? 

A 7b: Yes, the private groundwater wells in the community near the Homestake site 
have contaminant concentrations above drinking water standards. However, in a 
settlement with the EPA, the Homestake Mining Company paid for infrastructure 
development that connected 86 affected homes in Broadview Acres, Felice Acres, 
Murray Acres and Pleasant Valley Estates to the Village of Milan's public 
drinking water system in 1985. In 2006, the EPA discovered more groundwater 
contamination in the neighboring community. As a result, under an agreement 
with the New Mexico Environment Department, the Homestake Mining Company 
connected an additional13 homes to the Village of Milan's public drinking water 
system in 2010. There are approximately five remaining properties that require 
resolution of drinking water issue. 

Q 7c: What is the potential timelinefor full cleanup of groundwater at the site? 
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A 7c: The completion of the groundwater remedy is currently expected to occur by 
2022. 

Q 7d: Is the current system of groundwater treatment extensive enough to fully address 
the problem? 

A 7d: While, the current remediation system is extensive, it will require additional 
enhancements to achieve the final cleanup goals. Homestake Mining Company is 
currently evaluating pilot studies to evaluate these enhancements. The EPA will 
continue to work with Homestake to ensure the most effective groundwater 
treatment. To ensure the long-term protectiveness ofthe remedy, EPA will review 
the site every 5 years. 

8. Homestake Superfund site 

Q 8a: I believe the EPA is tracking indoor and outdoor radon at the Homestake 
Superfund site. 

A 8a: In November 2011, the EPA will complete a year-long sampling plan of indoor 
and outdoor radon at the Homestake site. The EPA will evaluate the data as part 
of the risk assessment for the nearby neighborhood. 

Q 8b: What is the status of radon in homes? 

A 8b: To date, EPA has identified 11 homes that exceed the EPA radon guidance for 
indoor air of 4 pi co curie per liter. 

Q 8c: What is the source of elevated radon levels? 

A 8c: The source of elevated radon in indoor air has not been determined. Pinpointing 
the source of radon in indoor air is complex due to naturally occurring deposits of 
uranium. The EPA risk assessment will evaluate the extensive data collected in 
the neighborhood to ascertain the source of the elevated levels. 

Q 8d: How will elevated radon levels be addressed? 

A 8d: The EPA is currently evaluating options to mitigate the 11 homes identified 
affected by radon contamination. 
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9. Groundwater Protection Rules 

Q 9a: Please describe current state of the EPA process to update its groundwater 
protection rules under UMI'RCAfor in-situ uranium recovery? When do you 
expect to issue draft and final rules? 

A 9a: In May 2010, EPA began an effort to review the regulations for uranium 
extraction facilities ( 40 CFR Part 192), particularly in light of new uranium 
recovery technologies (i.e., in-situ uranium recovery). EPA continues to review, 
and will potentially revise, the regulations for these facilities. Earlier this year the 
Agency's Science Advisory Board convened and was asked to supply expert 
knowledge on post-closure monitoring issues for in-situ uranium recovery. The 
expected date ofrelease ofthe final Advisory Report is November 2011. EPA will 
take the Science Advisory Board's conclusions into account in assessing whether 
further rulemakings are necessary. 

Q 9b: Please describe the scope and nature of the aquifer exemption(s) granted by EPA 
for the HRIISL project and how EPA and other regulatory agencies will ensure 
the maintenance and restoration of groundwater quality under that exemption? 

A 9b: The New Mexico Environment Department (NMED), implements the EPA 
approved Underground Injection Control (UIC) program that grants temporary 
aquifer designations for approved in-situ uranium mining operations. However, 
before a designation may take effect, NMED must submit to EPA a request for an 
aquifer exemption approval as a revision to its approved UIC program. In the case 
of Hydro Resources Inc.'s (HRI) proposed Church Rock in-situ uranium mining 
project, EPA approved a program revision request for an aquifer exemption on 
June 21, 1989, based on criteria found at 40 CFR 146.4. 

The approved 1989 aquifer exemption covers a portion of the Westwater Canyon 
Aquifer. Based on the information now in its possession, EPA Region 6 
understands that the exempted area is coextensive with the Southeast Quarter of 
Section 8 of Township 16N, Range 16W. That understanding is consistent with 
the views ofHRI and NMED, and is the basis on which NMED is relying on in its 
current consideration of HRI's application for renewal of a Class III UIC permits 
that relate to in-situ uranium mining 

NMED's Class III UIC permits require operational controls during mining, such 
as maintaining a monitoring well ring around the production area to prevent 
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offsite excursions. Post-mining restoration of an exempted aquifer is not a 
requirement of EPA's or the state's Class III UIC program. However, approved 
state programs, including NMED, commonly require any restoration actions to 
comply with the minimum federal plugging and abandonment requirements 
standard at 40 CFR 146.10(a)(4). At this site, NRC also requires restoration in 
accordance with corrective action standards at 10 CFR Part 40, which are NRC's 
conforming regulations to EPA's regulations at 40 CFR Part 192. 
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The Senate Committee on Environment and Public Works 
Post Hearing Questions and Answers for the Record from the 

Oversight Hearing on Federal Actions to Clean up Contamination from 
Uranium Mining and Milling Operations 

1. Homes 

Q la: How many homes have been screened for radioactive contamination in both the 
Navajo Nation and the Grants Mineral Belt? 

Ala: The U.S. Environmental Protection Agency (EPA or the Agency) Region 9 and 
the Navajo Nation Environmental Protection Agency have screened 683 homes 
for radioactive contamination on Navajo Nation land. EPA Region 6 has screened 
451 homes for radioactive contamination in the Grants Mineral Belt. 

Q 1 b: How many more homes do you expect to screen during the current five-year 
plans? 

Alb: In the current Five-Year Plan, EPA Region 9 and the Navajo Nation 
Environmental Protection Agency expect to screen at least 1 00 more homes on 
Navajo land. EPA Region 6 plans to screen 250 structures during the current Five
year Plan in the Grants Mineral Belt. 

Q lc: How many homes have been demolished due to contamination in areas covered 
by the Navajo Nation and the Grants Mining District Five-Year Plans? 

A lc: Due to radioactive contamination, 34 homes have been demolished on Navajo 
Nation land. EPA Region 9 has rebuiltlO homes in that area. EPA Region 6 has 
not demolished any homes in the Grants Mineral Belt. 

2. Water 

Q 2a: How many wells have been screened for radioactive contamination in both the 
Navajo Nation and the Grants Mineral Belt? 

A 2a: EPA Region 9 screened 250 wells on the Navajo Nation land for radioactive 
contamination. EPA Region 6 has screened 123 wells in the Grants Mineral Belt 
for radioactive contamination. 
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Q 2b: How many more wells do you expect to screen during the .five-year plans? 

A 2b: Neither EPA Region 9 nor Region 6 expect to screen additional wells as part of 
the Five-Year Plan. However, Regions 6 and 9 will respond to requests as needed. 

Q 2c: How many wells have been closed in both the Navajo Nation and the Grants 
Mineral Belt? 

A 2c: EPA Region 9 has permanently closed 3 contaminated wells on the Navajo Nation 
land. Regarding wells located on non-Navajo land, the State ofNew Mexico has 
sent letters to the owners of all wells that exceed drinking water standards 
providing precautionary information and recommendations for using public water 
supplies or bottled water for consumption. No owner of private wells in the 
Grants Mineral Belt has requested that EPA close wells that exceed drinking 
water standards. 

Q 2d: It is my understanding that some of these contaminated wells are still open for use 
for livestock at the request of local residents. Is the health of these animals being 
monitored and what has any monitoring shown about risk? 

A 2d: The use of water sources on Navajo Nation land is generally addressed by local 
chapters. EPA is not monitoring animals at this time on the Navajo Nation land or 
in the Grants Mineral Belt. Studies in other locations have indicated that health 
risk to animals or humans consuming animals is not a concern at the levels of 
uranium present in the associated wells. 

3. Abandoned Mines 

It is my understanding that there are at least 500 abandoned uranium mining sites in the 
Navajo Nation and potentially as many in the State of New Mexico and surrounding 
states. 

Q 3a: Does the federal government have a complete understanding of the number and 
location of all abandoned uranium mines nationwide? 

A 3a: EPA has compiled mine location information from Federal, state and tribal 
agencies into a single national database as part of its investigation into the 
potential environmental hazards of wastes from abandoned uranium mines. The 
information in this database primarily focuses on uranium mines in the western 
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continental United States, where most ofthe abandoned uranium mines are 
located. From this dataset, the Agency found that about 75% ofthe uranium 
mines and mills are located on Federal or tribal lands. This Uranium Location 
Database Compilation, designed for use with geographic information system 
(GIS) software, is available to the public. To download the database and 
supporting documentation, please visit our website at: 
http:/ /epa. gov /radiation/tenorm/pubs. html 

Q 3b: What is the range in size, contamination level, and threat to public health of these 
mines? 

A 3b: The Superfund program has listed two abandoned uranium mines on the National 
Priority List (NPL). The site name, size, and contaminants posing potential threats 
to public health at these sites are provided in the attached Table l.as follows: 

Table 1: Uranium Mining Sites on the National Priorities List 1 

SITE NAME -.- 'State · Site Size Coittamituants of Concern 
MIDNITE MINE Washington 140 acres uranium, radium, radon, arsenic 
FREMONT NA TJONAL Oregon 350 acres uranium, radium, radon, lead 
FOREST/WHITE KING AND LUCKY 
LASS URANIUM MINES {USDA) 

Federal land management and regulatory agencies such as the Department of the 
Interior and Department of Agriculture are responsible for assessing and 
addressing abandoned uranium mines and mills under their jurisdiction and not 
listed on the NPL. 

Q 3c: What is the EPA's long-term plan for ensuring safe closure of the hundreds of 
abandoned uranium mines? 

A 3c: The safe closure of abandoned mines in general and uranium mines in particular 
is a national problem. Solving the issues associated with abandoned uranium 
mines will involve the collaboration of Federal, state and tribal agencies, with 
multiple authorities and resources. EPA intends to use its available tools, 
including statutory authorities under CERCLA and the Clean Water Act, as well 
as policy and guidance documents developed by EPA's Abandoned Mine Lands 

1 The table does not include the six uranium mill sites that have been listed on the NPL. 
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Program to address some of the highest priority problems associated with 
abandoned uranium mines. For example, EPA Region 6 and 9 have Five-Year 
Plan strategies to assess and, if needed, address uranium contamination from 
mining operations on public, private and tribal lands. Additional information on 
the Region 6 Five-Year Plan can be found at: 
http://www.epa.gov/region6//6sf/newmexico/grants/nm_grants_5yr_plan.pdf 
For details regarding EPA Region 9's current work on the Navajo Nation as part 
of the 5-Year Plan, please see the attached link. 
http://www.epa.gov/region9/superfund/navajo-nation/index.html . 

Q 3d: Does the EPA have a long-term or comprehensive plan to address the thousands 
of abandoned mines and contaminated mill sites in the United States? 

A 3d: In general, EPA under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) addresses contaminated mining sites 
in the same manner as other contaminated sites. If EPA becomes aware of 
concerns related to a mining site, through citizen complaints, state requests or 
federal land manager information, EPA will assess that site and take action when 
necessary. EPA addresses the highest priority sites as those posing the greatest 
risks or potential risks, regardless of the type of site. 

4. Responsible Parties 

The Superfund law provides authority for EPA to seek cleanup costs from responsible 
parties and the successor companies to those responsible parties. 

Q 4a: When did EPA begin seeking responsible parties to ensure the cleanup of 
abandoned uranium mines? 

A 4a: The Agency has been identifying potentially responsible parties (PRPs) for a 
number ofyears. EPA Region 9 began identifying PRPs in 2001. More recently, 
in 2008, Region 9 sent CERCLA 104(e) letters to 10 companies requesting 
information, such as leases, maps, and disposition of waste that could establish 
when and where they may have mined on the Navajo Nation. To date, the region 
is working with four PRPs through administrative orders to clean up abandoned 
uranium mines. Region 9 is currently also evaluating information on mine leases 
and supplementary information to help identify additional PRPs. Region 6 began 
a process to identify PRPs in the Grants Mineral Belt in late 2009. Region 6 
researched the operational histories of mines in its jurisdiction in 2010, which led 
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to the issuance of CERCLA 1 04( e) letters requesting information on ownership 
history of the mine, historical mining operations, and corporate history of the 
owners and operators to 5 PRPs in 2011. The efforts to identify additional parties 
throughout the mining district will continue. 

Q 4b: How many responsible parties are involved and how much are they contributing 
to cleanup? 

A 4b: Currently, EPA Region 6 is working with one responsible party for the cleanup of 
a uranium mine, but no PRP work or monetary contributions have yet been made. 
EPA Region 6 will continue its enforcement process of collecting information 
from PRPs regarding ownership, mine operations, and related data to identify 
responsible parties. This information will determine whether PRPs have liability 
for an abandoned mine and responsibility for any cleanup. 

EPA Region 9 is currently working with three PRPs on mine sites (Rio Algom, 
Chevron, and United Nuclear Corporation/General Electric (UNC/GE)) and with 
the Bureau of Indian Affairs on the Tuba City Dump . The PRPs have expended 
approximately $12 million for work at contaminated sites to address cleanup and 
assessment activities. The work conducted at this point, has included site 
assessment efforts for Rio Algom, Chevron and the BIA. UNC/GE expended the 
majority ofthe $12 million, which was used to clean up contaminated areas near 
residences at the Northeast Church Rock site (NECR). In addition, a bankruptcy 
settlement with Tronox/Kerr McGee provided $13.2 million for the cleanup of 
abandoned mine sites. 

Q 4c: Is the EPA investigating any additional potentially responsible parties for further 
contribution to cleanup? 

A 4c: Yes, EPA is actively working to pursue additional responsible parties to pay for 
cleanup at abandoned mines. 

5. Tuba City 

It is my understanding that there is significant groundwater contamination at the site of 
the Tuba City Dump, and since 1995 there have been more than 35 studies conducted on 
the Tuba City Open Dump. I further understand that EPA Region 9 did a study of one 
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area of the dump, looking for waste that could be contributing to high levels of uranium 
in groundwater. 

Q Sa: Can you provide the committee with a copy of the EPA Region 9 study and 
findings on the Tuba City Open Dump? 

A Sa: Please find enclosed, the Draft Data Summary Report: Soil Core 
Characterization, Tuba City Open Dump and the Resource Conservation and 
Recovery Act Enforcement, Permitting and Assistance Contract report. 

Q Sb: What does the EPA believe is the source of contamination at the Tuba City 
Dump? 

A Sb: The Agency has not yet determined the source of uranium or other contaminants 
in groundwater near the Tuba City Open Dump. 

Q Sc: What is the plan for remediation of the dump, and are cleanup efforts underway 
at this point? What are the remaining hurdles to such action? 

A Sc: As of2010, EPA is investigating and evaluating cleanup options for the Tuba City 

Dump using Superfund authorities. EPA is overseeing work by the BIA under an 
enforceable agreement to perform a Remedial Investigation and Feasibility Study 
(RI/FS), after which EPA plans to select a cleanup remedy. The Agency and BIA 
are performing this process, which will involve opportunities for public comment 
as well as input and coordination from representatives of the Hopi Tribe and the 
Navajo Nation, which are especially affected by this site. It is of primary concern 
to EPA to protect the health of residents using groundwater in this area, and to 
preserve the scarce water resources. 

6. Northeast Church Rock 

Q 6a: Is there a responsible party engaged with EPA on cleanup of the Northeast 
Church Rock site? 

·A 6a: Yes, United Nuclear Corporation is the responsible party working with EPA on 
the cleanup of the Northeast Church Rock site (NECR). 
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Q 6b: What kind of a cost share was established between the responsible party and the 
federal government? 

A 6b: The cost share recently agreed to by the federal government and United Nuclear 
Corporation is apportioned at 33% and 67%, respectively, except if the Federal 
government conducts long-term operation and maintenance, the federal share will 
be reduced to 30%. 

Q 6d: Where are these families currently located, and what are the other options 
available for where they can move given that this is a very rural area with limited 
road and water infrastructure? 

A 6d: Families in the NECR area are currently located within 5 miles of the mine. While 
options in this area are limited, EPA is working with the residents, the Navajo 
Nation Environmental Protection Agency and the Navajo Nation Department of 
Justice, to develop housing options that are consistent with EPA's relocation 
guidance and the relevant relocation laws. 

Q 6e: Do you expect that waste from other sites will be stored in the Northeast Church 
Rock disposal cell as well? 

A 6e: EPA Region 9 plans to discuss the option of storing waste from other nearby sites 
at the NECR Mill site disposal cell with EPA Region 6, the Navajo Nation 
Environmental Protection Agency, the US Department of Energy, the Nuclear 
Regulatory Commission (NRC) and the United Nuclear Corporation. 

7. Homestake Superfund site 

It is my understanding that EPA and NRC have overlapping jurisdiction of the 
Homes take site, and work under an MOU. In June of this year the EPA sent a letter to the 
NRC outlining several instances where NRC is failing to comply with Superfund 
standards and are thus preventing EPA from ensuring compliance. One of the concerns 
expressed in the letter was regarding public consultation. 

Q 7a: Mr. Woolford, are the statutory requirements under the Superfund law for 
consultation with communities impacted by contamination and cleanup? 

A 7a: Section 117 ofCERCLA, titled "Public Participation" requires before adoption of 
any plan for remedial action: 
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1) Publication of a notice of the proposed plan and making the plan available 
to the public; and 

2) An opportunity for submission of written and oral comments and an 
opportunity for a public meeting. 

Section 117 also requires publication of a notice of the final remedial action plan, 
and making the plan available to the public prior to beginning any remedial 
action. The final plan must include a discussion of any significant changes in the 
proposed plan, and a response to each of the significant comments received on the 
proposed plan. After adoption of the final remedial action plan, if there are any 
significant differences between the final plan and the actions taken, publication of 
an explanation of the significant differences and the reasons such changes are 
made is required. 

Finally, Section 117 provides the authority for grants to any group of individuals, 
which may be affected by a release or threatened release at any facility listed on 
the NPL. The grants may be used to obtain technical assistance in interpreting 
information with regard to the nature of the hazard, RVFS, record of decision, 
remedial design, selection and construction of remedial action, operation and 
maintenance, or removal at the facility. 

Q 7b: Does there continue to be groundwater contamination at the Homestake site and 
in the surrounding communities? 

A 7b: Yes, the private groundwater wells in the community near the Homestake site 
have contaminant concentrations above drinking water standards. However, in a 
settlement with the EPA, the Homestake Mining Company paid for infrastructure 
development that connected 86 affected homes in Broadview Acres, Felice Acres, 
Murray Acres and Pleasant Valley Estates to the Village of Milan's public 
drinking water system in 1985. In 2006, the EPA discovered more groundwater 
contamination in the neighboring community. As a result, under an agreement 
with the New Mexico Environment Department, the Homestake Mining Company 
connected an additional13 homes to·the Village of Milan's public drinking water 
system in 2010. There are approximately five remaining properties that require 
resolution of drinking water issue. 

Q 7c: What is the potential timelinefor full cleanup of groundwater at the site? 
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A 7c: The completion of the groundwater remedy is currently expected to occur by 
2022. 

Q 7d: Is the current system of groundwater treatment extensive enough to fully address 
the problem? 

A 7d: While, the current remediation system is extensive, it will require additional 
enhancements to achieve the final cleanup goals. Homestake Mining Company is 
currently evaluating pilot studies to evaluate these enhancements. The EPA will 
continue to work with Homestake to ensure the most effective groundwater 
treatment. To ensure the long-term protectiveness of the remedy, EPA will review 
the site every 5 years. 

S. Homestake Superfund site 

Q Sa: I believe the EPA is tracking indoor and outdoor radon at the Homestake 
Superfund site. 

A Sa: In November 2011, the EPA will complete a year-long sampling plan of indoor 
and outdoor radon at the Homestake site. The EPA will evaluate the data as part 
of the risk assessment for the nearby neighborhood. 

Q Sb: What is the status of radon in homes? 

A Sb: To date, EPA has identified 11 homes that exceed the EPA radon guidance for 
indoor air of 4 pico curie per liter. 

Q Sc: What is the source of elevated radon levels? 

A Sc: The source of elevated radon in indoor air has not been determined. Pinpointing 
the source of radon in indoor air is complex due to naturally occurring deposits of 
uranium. The EPA risk assessment will evaluate the extensive data collected in 
the neighborhood to ascertain the source of the elevated levels. 

Q Sd: How will elevated radon levels be addressed? 

A Sd: The EPA is currently evaluating options to mitigate the 11 homes identified 
affected by radon contamination. 
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9. Groundwater Protection Rules 

Q 9a: Please describe current state of the EPA process to update its groundwater 
protection rules under UMTRCAfor in-situ uranium recovery? When do you 
expect to issue draft and final rules? 

A 9a: In May 2010, EPA began an effort to review the regulations for uranium 
extraction facilities ( 40 CFR Part 192), particularly in light of new uranium 
recovery technologies (i.e., in-situ uranium recovery). EPA continues to review, 
and will potentially revise, the regulations for these facilities. Earlier this year the 
Agency's Science Advisory Board convened and was asked to supply expert 
knowledge on post-closure monitoring issues for in-situ uranium recovery. The 
expected date of release of the final Advisory Report is November 2011. EPA will 
take the Science Advisory Board's conclusions into account in assessing whether 
further rulemakings are necessary. 

Q 9b: Please describe the scope and nature of the aquifer exemption(s) granted by EPA 
for the HRJISL project and how EPA and other regulatory agencies will ensure 
the maintenance and restoration of groundwater quality under that exemption? 

A 9b: The New Mexico Environment Department (NMED), implements the EPA 
approved Underground Injection Control (UIC) program that grants temporary 
aquifer designations for approved in-situ uranium mining operations. However, 
before a designation may take effect, NMED must submit to EPA a request for an 
aquifer exemption approval as a revision to its approved UIC program. In the case 
of Hydro Resources Inc.'s (HRI) proposed Church Rock in-situ uranium mining 
project, EPA approved a program revision request for an aquifer exemption on 
June 21, 1989, based on criteria found at 40 CFR 146.4. 

The approved 1989 aquifer exemption covers a portion of the Westwater Canyon 
Aquifer. Based on the information now in its possession, EPA Region 6 
understands that the exempted area is coextensive with the Southeast Quarter of 
Section 8 of Township 16N, Range 16W. That understanding is consistent with . 
the views of HRI and NMED, and is the basis on which NMED is relying on in its 
current consideration of HRI's application for renewal of a Class III UIC permits 
that relate to in-situ uranium mining 

NMED's Class III UIC permits require operational controls during mining, such 
as maintaining a monitoring well ring around the production area to prevent 
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offsite excursions. Post-mining restoration of an exempted aquifer is not a 
requirement of EPA's or the state's Class III UIC program. However, approved 
state programs, including NMED, commonly require any restoration actions to 
comply with the minimum federal plugging and abandonment requirements 
standard at 40 CFR 146.10(a)(4). At this site, NRC also requires restoration in 
accordance with corrective action standards at 10 CFR Part 40, which are NRC's 
conforming regulations to EPA's regulations at 40 CFR Part 192. 
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Questions from Ranking Member Bishop 

Question 1: 

Mr. Bradbury, at today's hearing, some of the opening statements seemed to suggest that 
the draft bill before the Committee was "EPA's'bill." 

Can you clarify exactly what role your agency played in the development of this draft 
legislation? Is this an issue that you approached the Committees with, or were you asked 
for your views on specific draft proposal? 

Response: 

The House Agriculture Committee requested EPA's legal technical assistance to help draft 
language for legislation in response to the National Cotton Council v. EPA (6th Cir. 2009). In 
response to this request, EPA's Office of General Counsel provided legal technical assistance to 
the Committee and this technical assistance has been incorporated into the discussion draft that 
was distributed at the hearing. To be clear, EPA consistently provides Congress with technical 
assistance on legislative matters. Our technical assistance does not represent the Agency's or the 
Administration's formal position on or endorsement of legislation or of any specific provisions 
therein. 

Question 2: 

Mr. Bradbury, I want to focus in on a specific point you made in your written statement 
related to the capability of FIFRA to address regional environmental concerns. In your 
testimony, you note that, under FIFRA, EPA is increasingly "designing protective 
restrictions that apply in specific geographic areas to address risks arising from local 
conditions." 

As you know, in the late 1990's, EPA was involved in the Talent litigation. At that time, it 
was the position of the United States that FIFRA was incapable of addressing localized 
water quality concerns, such as the current impairment of the Sheldrake River on Long 
Island by the pesticide, deildrin. 

According to a brief filed by the United States, and I quote, "FIFRA establishes nationally 
uniform pesticide labeling and nationally uniform pesticide regulation, while the (Clean 
Water Act] NPDES program permits particular discharges into particular water bodies, 
which ordinarily must be determined on a case-by-case basis." 

The Court in Talent agreed with the government's position, and stated that "FIFRA 
provides no method for analyzing the local impact" of a pesticide. 

a. Has the government's official position changed on this point? 



b. While I recognize that FIFRA labeling may recommend certain practices be used in 
certain regions, is it fair to say that [these restrictions] are based on large-scale regional 
approaches, such as the Corn Belt, rather specific limitations for use in specific 
waterbodies, such as the SheldrakeRiver? 

c. Are you aware of any instance where FIFRA has required specific use limitations for a 
specific impaired waterbody? If so, can you provide me a copy of this specific use 
limitation? 

Response: 

a. The position of the United States government did acknowledge the differences between the 
manner in which EPA was implementing the two statutes at the time, as articulated in the 
passage you quoted in your question. The government's brief, however, did not address the 
capability ofFIFRA to address localized water quality concerns. 

b. and c. FIFRA gives EPA the authority to require restrictions to address localized water quality 
concerns. As indicated in my testimony, EPA is increasingly moving in the direction of crafting 
restrictions on pesticide use that apply only in specific geographic areas under FIFRA. Many of 
those restrictions have been designed to protect various endangered species, but they are not 
limited to those concerns. For example, for one pesticide, we imposed geographic restrictions 
due to concerns for potential adverse aquatic effects. Based on some large fish kill incidents in 
Louisiana, in 1993, the Agency negotiated an agreement with the State of Louisiana, and the 
registrants of azinphos-methyl (AZM). The agreement limited the use of AZM on sugarcane in 
Louisiana to prescriptive use only; that is, all applications required the prior approval of the 
State. The purpose of the agreement was to further reduce the potential for adverse aquatic 
effects, and to develop a mechanism whereby the use of AZM would be immediately suspended 
should fish kill incidents occur in the future. In 1999, the registrants voluntarily canceled this 
use of AZM. More information about the mitigation measures for AZMvisit: 
http://www.epa.gov/pesticides/reregistration!REDs/azinphosmethyl_ired.pdf 

Additionally, in reaching its 2006 decision for AZM, the Agency noted that under section 303(d) 
of the Clean Water Act, several waterways in California, Oregon, and Washington had been 
declared impaired as a result of AZM residues. As part of the 2006 decision, which will result in 
the complete phase-out of AZM by 2012, EPA imposed mandatory buffer zones ranging from 60 
feet to 500 feet around water bodies. In certain cases, for example almonds, buffer zones were 
specified by county: 300 feet for Butte, Colusa, Glenn, Madera, Merced, San Joaquin, Solano, 
Stanislaus, Sutter, Tehama, Yolo, and Yuba counties in California, and 500 feet for all other 
counties. 

My testimony was also consistent with EPA's response to comments during the proposal ofthe 
2006 Rule exempting pesticides from NPDES requirements. EPA stated the following, "[u]nder 
FIFRA, EPA has the authority to impose a specific restriction on the use of a pesticide in a 
particular geographic location. Such a restriction will appear in or be referenced on the labeling 
of all products distributed anywhere in the United States, but will affect the use of the pesticide 
only when it occurs within the identified geographic area. Although EPA has not routinely 
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imposed labeling.restricti?ns ~n pesticides to prevent degradation of high quality water, it could 
do so. As part of.tts rereg1strat10n and registration review programs, EPA's Pesticide and Water 
~~fices are workmg more closely together to identify sites where water quality standards are not 
em~ .met as a re.sult of.the presence of unacceptable levels of pesticide residuals, and the 

Pesticide Office Is constdermg those issues in its reviews."1 

Question 3: 

Dr. Bradbury, during the hearing, I raised concern about data from the U.S. Geological 
Survey (USGS) and States that show pesticides and pesticide residues showing up in water 
quality monitoring samples for both surface waters and ground waters. As you know, 
states have self identified numerous streams, rivers, and lakes that are currently impaired 
by pesticides meaning that, because of the pesticide, the waterbody is not clean enough to 
support its designated uses. 

The general structure of the Clean Water Act relies on the use of "best-available" 
technologies to Limit (or eliminate) the discharge of pollutants (e.g., pesticides) into 
waterbodies, as well as to allow additional measures to address such discharges to ensure 
that receiving waters meet locally-established, water quality standards. In relation to the 
discharge of pesticides under Clean Water Act, as highlighted in EPA's proposed pesticide 
general permit, it is critical to know whether the likely receiving waters where pesticides 
are proposed to be used are, in fact, currently impaired by pesticides, so that additional 
measures can be taken or alternatives used to minimize any potential worsening of water 
quality. 

However, it does not appear that the FIFRA registration and use requirements include a 
similar analysis for pesticide usage. 

D S FIFRA require that a potential applicator evaluate whether local waterbodies are 
a. oe r d? 
currently impaired by the pesticide proposed to be app 1e • 

b Does FIFRA require an applicator to test local water quality samples prior to the use of 
the pesticide to assess for the presence (and concentration) in local waters? 

D es a lication of a pesticide under FIFRA require the ~valuatio~ o~ potential 
c. o pp f e of a certain pesticide (by one or more applicators) wJthm the same 
~::~~~~ ~o :~sess for potential cumulative impacts from pesticide usage in the 

watershed? 

. luate the likelihood that multiple users in a certain 
d. Does the FIFRA la~elmg proc:sto~v:milar) pesticides, and the potential cumu.lative 
watershed may be u~t~g the sam l'ty. the watershed? If yes, please provide an 
impacts of such pesticides on water qua I m 

d l·n March 20 1l at: 
ent accesse 693 

to comments docum A HQ-OW-2003-0063-0 
f h response '\·D"'EP -

t See Page 431 o t. e . ov/#!documentDetal' 
http://www.regu\atlOns.g 3 



example of how the labeling requirements address the potential impacts of multiple 
applications of the same (or similar) pesticides in a particular watershed. 

e. Does the FIFRA labeling and use process evaluate the potential impacts of pesticide 
mixtures, and/or interactions between pesticides and pesticide residues on water quality? 

Response: 

a. and b. Although FIFRA does not require pesticide users to determine whether a waterbody is 
impaired prior to applying a pesticide to that particular waterbody, the law does give EPA the 
authority to impose such a requirement if we think it is necessary. Generally, we have not 
thought such requirements to be necessary for most pesticides, because our pre-market review of 
products provides us a very strong basis for predicting water concentrations. In relatively rare 
cases, when we conclude we need data on the levels of a registered pesticide in water, we have 
required the registrants of a pesticide to conduct any necessary monitoring. 

c. Yes. EPA's evaluation of pesticide applications under FIFRA includes re-application ofthe 
pesticide at the authorized interval. EPA assumes all applications in the watershed occur 
simultaneously, rather than staggered over time. 

d.Yes.For ecological risk assessment, EPA uses a field-scale scenario and includes the 
assumption that the entire field is treated with the pesticide and drains into an adjacent 
waterbody. This is a conservative assumption that is protective oflarger scale watersheds since 
the entire field is treated and there is no inflow of water from untreated areas. For pesticides 
applied to crops, exposure modeling simulates applications to agricultural fields, concurrent 
spray drift of a fraction of applied pesticide, and subsequent off-site pesticide transport via runoff 
to an adjacent water body. EPA uses a modeling scenario which consists of a I 0-hectare field 
that drains into a 1-hectare pond that is 2 meters deep and has no outlet. Exposure estimates 
generated using the standard pond are intended to represent a wide variety of vulnerable 
waterbodies that occur at the top of watersheds including prairie pot holes, playa lakes, wetlands, 
vernal pools, man-made and natural ponds, and intermittent and first-order streams. 

For drinking water assessments, EPA uses a modeling scenario called the "Index Reservoir" 
which consists of a 172.8 hectare watershed draining to a 5.25 hectarereservoir with an average 
depth of 2. 74 meters. The flow through the reservoir is calculated as the mean annual runoff flow 
into the reservoir. The simulations assume that the basin is cropped completely in the crop being 
assessed; however, the output is multiplied by a percent crop area (PCA) factor to account for the 
fact that basins large enough to support a drinking water facility are not likely to be planted with 
one crop. For single pesticide assessments, the simulation also assumes that the entire crop is 
treated by the pesticide within the watershed. 

Both ecological and drinking water aquatic exposure assessments include the assumption that the 
entire crop - either at the field or basin scale - is treated. Therefore, any mitigation required of a 
registration based on these standard approaches accounts for multiple users in a watershed. 
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e. Risk assessments conducted in support of FIFRA regulatory decisions do not routinely 
include an evaluation of mixtures of pesticides. In the case of the product formulations of active 
ingredients (that is, a registered product containing more than one active ingredient), each active 
ingredient is subject to an individual risk assessment for regulatory decision regarding the active 
ingredient on a particular use site. In addition to toxicity data on the technical grade active 
ingredient, aquatic toxicity data are also required on the typical end use product (i.e., the 
formulation consisting of both active and inert ingredients) for any product that will be 
introduced directly to aquatic environments (40 CFR part 158.630). Toxicity data on the typical 
end use product account for the effects of the inert ingredients in the formulation in addition to 
the active ingredient. If ecotoxicity data are available for a formulated product containing more 
than one active ingredient, EPA will use the information qualitatively or quantitatively in the risk 
assessment. 

The majority of research and data on the effects of pesticides has focused on individual 
pesticides. The USGS 10-year study (Gilliom eta!., 2006) shows, however, that aquatic 
organisms most commonly are exposed to multiple pesticides simultaneously. Therefore 
evaluating risk to aquatic organisms based on the exposures to a single active ingredient is a 
known source of uncertainty in assessing risk to aquatic life. The Agency recognizes possible 
interactions among pesticides may occur; they may be independent, additive, antagonistic, or 
synergistic. The variety of chemical interactions presented in the available literature suggests 
that the interaction can be a function of many factors including but not necessarily limited to: (I) 
the exposed species, (2) the co-contaminants in the mixture, (3) the ratio of concentrations in the 
mixture, ( 4) differences in the pattern and duration of exposure among contaminants, and (5) the 
differential effects of other physical/chemical characteristics of the receiving waters (e.g., 
organic matter present in sediment and suspended water). In light of the many ways in which 
these variables can interact, quantitatively predicting mixture toxicity to any given taxa with high 
confidence is a very difficult task and the EPA is currently working on approaches to better 
understand the interactions of mixtures in the environment. 

Question 4: 

Mr. Bradbury, during the question and answer period, you provided a detailed explanation 
of the risk-assessment process that EPA follows in the registration of a pesticide for use. 
However, as you know, scientific researchers have questioned whether EPA's risk
assessment process for FIFRA adequately considers the potential impacts of pesticide use 
on the overall environment. 

For example, over the last decade, several scientists have questioned whether pesticide use 
in the Long Island Sound watershed may be a contributing factor to low catch numbers for 
commercial lobsters and crabs. Studies questioned whether the risk-assessment process 
adequately assesses the potential impacts of pesticide use on non-target species, such as 
those that make up a significant portion of the Sound's food web, and whether pesticide use 
interferes with the growth, digestive, and reproductive health, and larval mortality, of 
commercially-important lobster and crab populations. 
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a. Please provide information on how FIFRA-Iabeling addresses the potential impacts of 
pesticide use on non-target species? 

b. In the specific region of Long Island Sound, the pesticide, methoprene, has been 
identified as a common mosquito larvicide. In the risk assessment of methoprene, did EPA 
consider the potential impact of the use of this pesticide on non-target species, such as 
lobsters, crabs, and other arthropods that are native to the Long Island Sound? 

Response: 

a. Characterizing potential ecological effects resulting from pesticide residue exposures is a key 
component of the ecological risk assessment. The typical assessment endpoints for pesticide 
ecological risk assessments are: a) reduced survival from direct acute exposures and b) survival, 
growth, and reproductive impairment from chronic exposures. In addition to these typical 
assessment endpoints, EPA evaluates and characterizes available data on sub lethal effects. EPA 
integrates estimated exposure concentrations generated from modeling and water monitoring 
data with ecotoxicity data (both registrant submitted and from open literature) to determine 
whether there is a potential for risk to non-target species. 

Upon completion of the risk assessment, EPA addresses potential risks to non-target species by 
imposing additional restrictions (i.e. mitigation measures) on the use of a pesticide. Mitigation 
measures may include limits on the amount and frequency that a pesticide may be applied or the 
application methods may be restricted to limit off-site transport. Mitigation may also limit the 
geographical areas to which a pesticide can be applied or may include mandatory buffer 
distances from sensitive habitats. Mitigation measures are implemented through product labeling 
instructions, with which pesticide users are required to comply or risk being in violation of 
FIFRA and subject to enforcement action. 

b.Yes. EPA's risk assessment ofthe pesticide methoprene, and specifically its biologically active 
isomer, S-Methoprene, did consider the potential impact of this pesticide on non-target species 
such as lobsters, crabs, and other arthropods. To assess the risk ofS-Methoprene exposure to 
non-target estuarine and marine invertebrates, EPA modeled a worst case scenario of S
Methoprene applied directly to water. (Actual aquatic exposure to S-Methoprene used as a 
mosquitocide would be from runoff and/or drift). The low application rate of S-Methoprene 
combined with its high degradation rate in the environment reduces the potential for toxic 
exposure to non-target species, resulting in exposure estimates that are well below the Agency's 
acute and chronic levels of concern. Therefore, EPA concluded that there would not be a 
significant toxic risk to these organisms. 

While we recognize that there was a decrease in catch numbers of lobsters in Long Island Sound 
in 1999, the causes of this decrease are not well understood. Although some have suggested 
pesticides caused the decrease2

, researchers have been skeptical ofthe pesticide theory, noting 

2 EPAIBPPD Science Review Memorandum. "QNQC check on a Methoprene Risak Assessment regarding non
target estuarine/marine species", (M. Rexrode, Ph.D. toM. McDavit, 2/24/22) 
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that while the decline in numbers of lobsters caught peaked in 1999, there was documentation 
that it actually began in 1998, the summer before pesticide spraying began in the area. 

Question 5: 

Mr. Bradbury, my understanding is that the FIFRA labeling process only subjects "active 
ingredients" to ecological risk assessment testing protocols. However, many registered 
pesticides are comprised of both "active" and "inert" ingredients. According to EPA's 
published list of "Inert Ingredients Permitted for Use in Nonfood Use Pesticide Products," 
the list of "inert" ingredients includes chemicals, such as benzene, ethylbenzene, vinyl 
chloride, naphthalene, phenol, and toluene. 

As the Agency also knows, Section 307 of the Clean Water Act requires the EPA to 
periodically update its list of "priority toxic poHutants" that specifically require the 
application of "best available technology economically achievable" for such discharges. 
Yet, many of the chemicals on EPA's priority toxic pollutants list are the very same 
chemicals included in EPA's list of inert ingredients under FIFRA -which, again, are not 
subject to ecological risk assessment testing protocols in the pesticide registration process. 

a. Is it fair to say that the use of a registered pesticide under FIFRA allows the discharge of 
chemicals into U.S. waters that are listed by the agency as "priority toxics" without 
subjecting these discharges to the BAT standards of section 307 of the Clean Water Act? 

b. Pursuant to section 307(a) of the Clean Water Act, what are the current effluent 
limitations for the use those chemicals that appear both on EPA's published list of "Inert 
Ingredients" and its list of priority toxic poHutants? 

Response: 

a. EPA has compared the list of substances approved for use as inert ingredients in pesticides with 
the list of substances designated under section 307 of the Clean Water Act. Eleven substances 
appear on both lists: 

Chemical N arne CAS Reg. No. 
BIS(2-ETHYLHEXYL )PHTHALATE 117-81-7 
CHLOROBENZENE 108-90-7 
COPPER 7440-50-8 
DI-N-OCTYL PHTHALATE 117-84-0 
DIETHYL PHTHALATE 84-66-2 
ETHYLBENZENE 100-41-4 
ISOPHORONE 78-59-1 
NAPHTHALENE 91-20-3 
PHENOL 108-95-2 
TOLUENE 108-88-3 
ZINC 7440-66-6 
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EPA's registration process considers the potential risks ofthese and other inert ingredients to a 
limited extent. While EPA's primary focus in the risk assessment process under FIFRA is on the 
effects of and exposure to the active ingredients in pesticide products, EPA also examines 
available information to determine whether it needs to expand its risk assessments to consider 
pesticide formulations, inert ingredients, or degradates. In addition to toxicity data on the 
technical grade active ingredient, aquatic toxicity data are also required on the typical end use 
product for any product that will be introduced directly to aquatic environments ( 40 CFR part 
158.630). Toxicity data on the typical end use product account for the effects of the inert 
ingredients in the formulation in addition to the active ingredient. 

b. EPA issues effluent limitations guidelines for different industrial categories. See 40 CFR 
parts 40 I - 4 71. Each of the nine chemicals identified above are subject to effluent limits in one 
or more effluent limitations guidelines, as listed in the following table. It should be noted that 
none of these effluent guidelines covers the application of pesticides, although EPA has issued 
an effluent guideline applicable to pesticide manufacturing, formulating, and packaging (see 40 
CFR part 455). 
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Chemical Effluent Guidelines that include limits for this chemical 
!(All citations are to Title 40 of the Code of Federal Re2ulations) 

BIS(2- Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
ETHYLHEXYL)PHTHALATE Part 437: Centralized Waste Treatment 
CHLOROBENZENE Part 414: Organic Chemical, Plastics, and Synthetic Fibers 

Part 439: Pharmaceutical Manufacturing 
Part 455: Pesticide Chemicals 

COPPER Part 413: Electroplating 
Part 414: Organic Chemical, Plastics, and Synthetic Fibers 
Part 415: Inorganic Chemicals Manufacturing 
Part 421: Non ferrous Metals Manufacturing 
Part 423: Steam Electric Power Generating 
Part 429: Timber Products Processing 
Part 433: Metal Finishing 
Part 437: Centralized Waste Treatment 
Part 440: Ore Mining 
Part 442: Transportation Equipment Cleaning 
Part 444: Waste Combustors 
Part 461 : Battery Manufacturing 
Part 464: Metal Molding and Casting 
Part 465: Coil Coating 
Part 468: Copper Forming 
Part 471: Nonferrous Metals Forming and Metal Powders 

01-N-OCTYL PHTHALATE None 
DIETHYL PHTHALATE Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
ETHYLBENZENE Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 

Part 455: Pesticide Chemicals 
ISOPHORONE None 
NAPHTHALENE Part 414: Organic Chemical, Plastics, and Synthetic Fibers 

Part 420: Iron and Steel Manufacturing 
Part 445: Landfills 
Part 455: Pesticide Chemicals 

PHENOL Part 410: Textile Mills 
Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 420: Iron & Steel Manufacturing 
Part 421: Nonferrous Metals Manufacturing 
Part 424: Ferroalloy Manufacturing 
Part 426: Glass Manufacturing 
Part 429: Timber Products Processing 
Part 437: Centralized Waste Treatment 
Part 439: Pharmaceutical Manufacturing 
Part 445: Landfills 
Part 455: Pesticide Manufacturing 
Part 464: Metal Molding and Casting 

TOLUENE Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 439: Pharmaceutical Manufacturing 
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Part 455: Pesticide Chemicals 
ZINC Part 413: Electroplating 

Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 415: Inorganic Chemicals Manufacturing 
Part 420: Iron and Steel Manufacturing 
Part 421: Nonferrous Metals Manufacturing 
Part 423: Steam Electric Power Generating 
Part 428: Rubber Manufacturing 
Part 430: Pulp, Paper, and Paperboard 
Part 433: Metal Finishing 
Part 437: Centralized Waste Treatment 
Part 440: Ore Mining 
Part 442: Transportation Equipment Cleaning 
Part 444: Waste Combustors 
Part 445: Landfills 
Part 461: Battery Manufacturing 
Part 464: Metal Molding and Casting 
Part 465: Coil Coating 
Part 466: Porcelain Enameling 
Part 467: Aluminum Forming 
Part 468: Copper Farming 
Part 469: Electrical and Electronic Components 
Part 471: Nonferrous Metals Forming and Metal Powders 

Question 6: 

a. Mr. Bradbury, is it a fair characterization ofthe FIFRA registration process to say that 
EPA may register a pesticide for use under the statute if the economic and social benefits 

. brought by a pesticide outweigh the environmental harm caused by pesticide use? 

b. Would you agree that this is a different standard than presented by the Clean Water Act 
NPDES program, which authorizes the appropriate Federal or state agency to permit the 
discharge of a pollutant only if it will satisfy the effluent limitations imposed on the basis of 
available technology and any other conditions imposed by EPA or a State to protect water 
quality? 

Response: 

a. FIFRA requires EPA to register a pesticide if we determine that its risk to man and the 
environment are not unreasonable, taking into account its economic, social, and environmental 
costs and benefits. Under this standard we weigh the risks of using the pesticides against its 
benefits. 

b. The CW A requires that industry-specific discharge control requirements be developed based 
on "Best Available Technology Economically Achievable" (BAT) and any additional 
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requirements beyond BAT to protect water quality. EPA is committed to harmonizing the 
scientific assessment of pesticides in the pesticide and water programs, so that the level of a 
pesticide in water that is considered safe is the same under both laws. Moreover, EPA is 
committed to ensuring that pesticide use authorized under FIFRA does not result in pesticide 
residues in water that would violate the Clean Water Act. 

Question 7: 

a. Dr. Bradbury, does FIFRA require any pesticide applicators to provide notice or other 
information to the appropriate Federal or state regulatory agencies of the location, amount, 
and timing of pesticide use? 

- b. For oversight purposes, how does the Agency gather information on the volume, 
frequency, concentration, timing, and location of pesticide usage in the United States? 

Response: 

a. Although FIFRA does not require pesticide applicators to provide notice to regulatory 
agencies prior to use, FIFRA gives EPA authority to impose such a requirement. The Agency 
has not imposed a requirement for advance notification of pesticide use, although some states 
have established such requirements for pesticide use in specific areas. 

FIFRA also does not require pesticide applicators to report to the agency on the locations, 
amounts, or timing of their pesticide use. However, under FIFRA, users of restricted use 
pesticide products are required to keep records of their use of such products, which EPA may 
inspect and copy on request. Some states require pesticide applicators to submit reports on their 
pesticide usage. In addition, private companies collect such information through surveys. EPA 
obtains and uses these data in its regulatory program. 

b.EP A obtains information from a number of sources, including States and private companies, on 
the volumes, rates, timing, and frequency of usage of different pesticides in the United States. 
We have limited information on the location of the use of particular pesticides. The sources and 
types of information available on pesticide usage are described Attachment 1. There is no 
nation-wide, comprehensive reporting of pesticide application. 

Questions from Congresswoman Napolitano 

Question 1: 

Director Bradbury, in your testimony you discuss how EPA has worked with state 
regulatory officials to develop a process for the voluntary submission of state and tribal 
surface and ground water quality data for consideration in exposure characterizations for 
ecological risk assessments and in risk management decisions. How does this process work? 
Which states participate? 
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Response: 

As part of the registration review program described in my testimony, the Agency has 
established a process for the voluntary submission of state and tribal surface and ground water 
quality data, including but not limited to Clean Water Act (CWA) 303(d) & 305(b) data, for 
consideration in exposure characterizations for ecological risk assessments and in risk 
management decisions. In the initial phases of the review, the Agency identifies CWA 303(d) 
listed water bodies where the pesticide is the cause of impairment. As part of a scoping 
document that is made available for public comment, the Agency describes the data currently 
available and requests that states and tribes provide any additional data and/or descriptions of 
any current mitigation measures for consideration as the Agency moves to the risk assessment 
phase of the re-evaluation. 

To assist states and tribes in this process, once each year the Agency issues its 4-year prospective 
schedule identifying when and which chemicals will enter the re-evaluation process. While the 
Agency would prefer that states and tribes submit any available data or other information in 
advance of this first public comment period so that the data can be considered as early as 
possible in the process, the Agency will consider all data provided during the public comment 
period. In addition, states and tribes have additional opportunities (at the risk assessment stage 
and the proposed risk management stage) to provide any data that may have become available in 
the intervening timeframe. 

To date, the Agency has not received many submissions under this program. We continue to 
work with the states and tribes to explore mechanisms that will enable more data to be submitted 
as part of this process. 

Question 2: 

You also say that if ongoing monitoring or other information indicates that there are 
unsafe levels of pesticide residue in surface or ground water, EPA will impose additional 
risk mitigation measures? What are examples of these risk mitigation measures? Is this 
part voluntary as well? 

Response: 

If the Agency receives monitoring data or other information that indicates that there are unsafe 
levels of pesticides in surface or ground water, EPA will exercise its authority under FIFRA 
and/or the Federal Food, Drug, and Cosmetic Act, as appropriate. There are several examples 
where, as a result of water quality monitoring data EPA has imposed mandatory risk mitigation 
measures to reduce these exposures to safe levels: 

• In reaching its 2006 decision for the insecticide azinphos-methyl (AZM), the Agency 
noted that under section 303(d) of the Clean Water Act, several waterways in California, 
Oregon, and Washington had been declared impaired as a result of AZM residues. As 
part of the 2006 decision, which will result in the complete phase-out of AZM by 20 12, 
EPA imposed mandatory buffer zones ranging from 60 feet to 500 feet around water 
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bodies. In certain cases, for example almonds, buffer zones were specified by county: 
300 feet for Butte, Colusa, Glenn, Madera, Merced, San Joaquin, Solano, Stanislaus, 
Sutter, Tehama, Yolo, and Yuba counties in California, and 500 feet for all other 
counties. 

• For ethoprop, to mitigate ecological risks the registrant agreed to reduce the maximum 
label rates for some uses. The use which formerly had the highest label rate, 20 lb ail A, 
was golf course turf treatment, and this use has been voluntarily cancelled. For tobacco, 
the registrant agreed to reduce the maximum label rate from 12 lb ai/A to 6 lbs ai/A. In 
addition, for potatoes, the registrant agreed to geographical restrictions for uses against 
nematodes; east of the Mississippi River, the maximum label rate against nematodes was 
reduced from 12 lbs ai/ A to 9 lb ai/ A, but remains at 12 lb ai/ A for uses against 
nematodes west of the Mississippi River. 

• For dichlobenil, the environmental risk assessment for hybrid cottonwood-poplar 
plantation use sites was limited to available data from dichlobenil's use in the eastern 
desert areas of Oregon and Washington. To support the use of dichlobenil at hybrid 
cottonwood-poplar plantation use sites outside the mentioned region, one or more small
scale prospective ground water monitoring and forestry dissipation studies were required. 
Alternatively, registrants were allowed to modify the label to impose geographic limits 
on the use of dichlobenil on hybrid cottonwood-poplar plantations, i.e., to desert areas in 
Oregon and Washington, defined as 15 miles from the Columbia river in the counties of 
Walla Walla, Franklin and Benton in Washington and Umatilla and Morrow in Oregon. 

• Two examples of pesticides for which restrictions were put in place to protect 
groundwater resources are Telone (1 ,3-dichloropropene) and fluometuron. In both 
situations, the Agency identified concerns for leaching of the pesticides to groundwater. 
As a result, the label prohibits use of these pesticides in particular counties as well as 
other areas with karst topography. 

• During reregistration for diazinon, the Agency considered surface water monitoring 
studies conducted by the United States Geological Survey under the National Water 
Quality Assessment Program (NA WQA), Stream Quality Network programs, California 
state regulatory agencies, and other sources from 30 states and the District of Columbia. 
These studies indicated that diazinon was the most frequently detected insecticide and 
was detected more frequently and at higher concentrations in samples from urban sites 
than at agricultural sites. Surface waters sampled include rivers, streams, and creeks from 
areas with both agricultural and urban pesticide use. Because of diazinon's widespread 
use in the U.S., and documented widespread presence in water bodies at concentrations of 
concern to aquatic life, there was a high level of certainty that aquatic organisms would 
be exposed to potentially toxic levels of diazinon in surface water. To mitigate these 
concerns, the Agency required the phase out between 2000 and 2004 of all residential 
uses of diazinon. Since that time, five urban and mixed use streams analyzed by USGS as 
a part of their NA WQA program have recorded statistically significant decreases in 
seasonal concentrations of diazinon in surface water ranging from 20% - 41 %. 
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Attachment 1 

The Role of Pesticide Usage Data in the Office of Pesticide Programs (OPP) 

Overview 

Pesticide usage data answer the question, "How is a given pesticide used?" In EPA's 
work, pesticide usage data has a key role in risk assessment and risk management. Usage data 
are also an important component of defining current usage patterns for a particular chemical (or 
class of chemicals) so that the Agency can estimate changes in these patterns and the potential 
impacts associated with the regulatory actions. 

In some cases, OPP's regulatory actions require qualitative information such as what is 
being treated (crops, animals, equipment, premises), why it is being treated (what pests are being 
controlled), how the pesticide is applied (application method, application equipment, safety 
precautions, application limitations), and when the pesticide is used (time of year, the growth 
period of the crop). In other cases, quantitative information is needed, including: percent of the 
crop area treated with the pesticide, rates of application (e.g., pounds of active ingredient per 
area of application), number of applications per season or year, and total pounds of active 
ingredient per year applied on a site. 

Usage-related data typically fall into the broad categories of extent of usage and typical 
usage practices. Extent of usage data describe where (site) pests are being controlled with 
pesticides. The following are descriptors of extent of usage: 
Percent of crop treated(% CT) - the proportion of planted area of a crop in which a pesticide has 
been used one or more times. 
Total pounds of active ingredient (a.i.)- a broad measure of the amount of pesticide active 
ingredient released into the environment. 
Formulation - the constituents of a pesticide product including the percentage of active 
ingredient and the percentage of inert ingredients. 

Data describing typical usage practices for agricultural products include: 
Application rate- the amount of pesticide used on a crop (or other unit) per treatment. 
Frequency - the number of times a pesticide is applied during a specific period of time. 
Pre-harvest interval (PHI)- the period of time between the day ofthe last pesticide application 
and day of harvest 
Application method- the equipment used and how pesticides are handled in the application 
process 
Crop harvesting methods- the method of gathering or collecting crops (e.g., mechanical or hand 
harvesting) 

Usage Data Sources 

Usage-related information comes from a wide variety of sources that may include 
pesticide product labels, state and federal agencies, registrants, academic literature, and 
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proprietary databases developed by market-research firms. Data are typically collected by 
producer and end-user surveys or censuses. 
EPA's current sources of usage-related data for agricultural and non-agricultural pesticide uses 
include other government entities that produce pesticide-usage data and proprietary data 
purchased from vendors. 

Sources of Usage Data from Government Entities 

USDA Pesticide Usage Data Sources http://www.pestmanagement.info/nass/app_usage.cfm 

USDA's National Agricultural Statistics Service CNASS) 
NASS conducts farmer surveys to collect pesticide-usage data on major field (e.g., corn, 

cotton, and soybean), vegetable, and fruit crops in states that account for the bulk of production 
of these crops. Publicly available, these data are collected based on surveys and are updated 
annually for some crops, biannually for others. 

Census of Agriculture 
NASS also produces the USDA Census of Agriculture, which consists of uniform, 

comprehensive data on agricultural production and operator characteristics in each county and 
state, as well as the U.S. as a whole. 

Crop Profiles 
USDA produces Crop Profilesthat provide information in narrative format about crop 

production, cultural practices, and pesticide usage. Each Crop Profile describes how a 
commodity is produced, with emphasis on critical pest management needs - including the role of 
pesticides in integrated pest management (IPM) and resistance management programs. 

California Department of Pesticide Regulation http://www.cdpr.ca.gov/docs/labelllabelque.htm 

California Department of Pesticide Regulation collects usage information by conducting 
a pesticide-usage census in the state. Data collection is annual for all agricultural uses and offers 
site-specific information. This usage data source is publicly 
available. 

Sources of Pesticide Usage Data from Proprietary Sources 

EPA has contracted with firms in the business of producing pesticide usage-related data 
that facilitates an understanding of how pesticides are used, as well as providing insight into 
pesticide markets. Data purchased from private firms are under proprietary agreements. As such, 
these data are not available to those who have not entered into agreements with the provider. 

GtK Kynetec http://www.gfk.com/gfk-kynetec/ 
GfK Kynetec is the main proprietary data source for agricultural crops. These data are 

collected for a large range ofrow, vegetable, and fruit crops in the continental U.S. and include 
insecticides, fungicides, herbicides, nematicides, and growth regulators used by producers. Data 
are collected annually. 
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SIGMA 
SIGMA, a subsidiary ofGfK Kynetec, is the primary source for international import and 

export data on fruits and vegetables.SIGMA provides an annual global study that quantifies the 
pesticide usage crop-by-crop and by target pest in more than 65 countries. 

Kline and Company www.klinegroup.com 
Kline usage data provides non-agricultural pesticide data profiles of home/garden and 

professional usage by class/market segment and chemical. Reports cover professional pesticides 
and fertilizers in the turf and ornamental markets. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Timothy H. Bishop 
Ranking Member 
Subcommittee on Water Resources and Environment 
Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

Dear Ranking Member Bishop: 

OFFICE Of CONGRESSIONAL AND 
INTERC':aOVEANMENTAl RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed the 
February 16, 2011 joint hearing before the Subcommittees on Water Resources and Environment 
and Nutrition and Horticulture regarding the regulation of pesticides under federal law. I hope 
this information will be useful to you. 

If you have any further questions, please contact me or your staff may contact Greg 
Spraul in my office at 202.564.0255. 

Sincerely, 

~::tv~ 
L- Arvin R. Ganesan 

Deputy Associate Administrator 
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Questions from Ranking Member Bishop 

Question 1: 

Mr. Bradbury, at today's hearing, some of the opening statements seemed to suggest that 
the draft bill before the Committee was "EPA's'bill." 

Can you clarify exactly what role your agency played in the development of this draft 
legislation? Is this an issue that you approached the Committees with, or were you asked 
for your views on specific draft proposal? 

Response: 

The House Agriculture Committee requested EPA's legal technical assistance to help draft 
language for legislation in response to the National Cotton Council v. EPA (6th Cir. 2009). In 
response to this request, EPA's Office of General Counsel provided legal technical assistance to 
the Committee and this technical assistance has been incorporated into the discussion draft that 
was distributed at the hearing. To be clear, EPA consistently provides Congress with technical 
assistance on legislative matters. Our technical assistance does not represent the Agency's or the 
Administration's formal position on or endorsement of legislation or of any specific provisions 
therein. 

Question 2: 

Mr. Bradbury, I want to focus in on a specific point you made in your written statement 
related to the capability of FIFRA to address regional environmental concerns. In your 
testimony, you note that, under FIFRA, EPA is increasingly "designing protective 
restrictions that apply in specific geographic areas to address risks arising from local 
conditions." 

As you know, in the late 1990's, EPA was involved in the Talent litigation. At that time, it 
was the position of the United States that FIFRA was incapable of addressing localized 
water quality concerns, such as the current impairment of the Sheldrake River on Long 
Island by the pesticide, deildrin. 

According to a brief flied by the United States, and I quote, "FIFRA establishes nationally 
uniform pesticide labeling and nationally uniform pesticide regulation, while the [Clean 
Water Act] NPDES program permits particular discharges into particular water bodies, 
which ordinarily must be determined on a case-by-case basis." 

The Court in Talent agreed with the government's position, and stated that "FIFRA 
provides no method for analyzing the local impact" of a pesticide. 

a. Has the government's official position changed on this point? 



b. While I recognize that FIFRA labeling may recommend certain practices be used in 
certain regions, is it fair to say that [these restrictions) are based on large-scale regional 
approaches, such as the Corn Belt, rather specific limitations for use in specific 
waterbodies, such as the SheldrakeRiver? 

c. Are you aware of any instance where FIFRA has required specific use limitations for a 
specific impaired waterbody? If so, can you provide me a copy of this specific use 
limitation? 

Response: 

a. The position of the United States government did acknowledge the differences between the 
manner in which EPA was implementing the two statutes at the time, as articulated in the 
passage you quoted in your question. The government's brief, however, did not address the 
capability of FIFRA to address localized water quality concerns. 

b. and c. FIFRA gives EPA the authority to require restrictions to address localized water quality 
concerns. As indicated in my testimony, EPA is increasingly moving in the direction of crafting 
restrictions on pesticide use that apply only in specific geographic areas under FIFRA. Many of 
those restrictions have been designed to protect various endangered species, but they are not 
limited to those concerns. For example, for one pesticide, we imposed geographic restrictions 
due to concerns for potential adverse aquatic effects. Based on some large fish kill incidents in 
Louisiana, in 1993, the Agency negotiated an agreement with the State of Louisiana, and the 
registrants of azinphos-methyl (AZM). The agreement limited the use of AZM on sugarcane in 
Louisiana to prescriptive use only; that is, all applications required the prior approval of the 
State. The purpose of the agreement was to further reduce the potential for adverse aquatic 
effects, and to develop a mechanism whereby the use of AZM would be immediately suspended 
should fish kill incidents occur in the future. In 1999, the registrants voluntarily canceled this 
use of AZM. More infonnation about the mitigation measures for AZMvisit: 
http://www .epa.gov/pesticides/reregistration!REDs/azinphosmethy l_ ired. pdf 

Additionally, in reaching its 2006 decision for AZM, the Agency noted that under section 303(d) 
of the Clean Water Act, several waterways in California, Oregon, and Washington had been 
declared impaired as a result of AZM residues. As part of the 2006 decision, which will result in 
the complete phase-out of AZM by 2012, EPA imposed mandatory buffer zones ranging from 60 
feet to 500 feet around water bodies. In certain cases, for example almonds, buffer zones were 
specified by county: 300 feet for Butte, Colusa, Glenn, Madera, Merced, San Joaquin, Solano, 
Stanislaus, Sutter, Tehama, Yolo, and Yuba counties in California, and 500 feet for all other 
counties. 

My testimony was also consistent with EPA's response to comments during the proposal of the 
2006 Rule exempting pesticides from NPDES requirements. EPA stated the following, "[u]nder 
FIFRA, EPA has the authority to impose a specific restriction on the use of a pesticide in a 
particular geographic location. Such a restriction will appear in or be referenced on the labeling 
of all products distributed anywhere in the United States, but will affect the use ofthe pesticide 
only when it occurs within the identified geographic area. Although EPA has not routinely 
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imposed labeling restrictions on pesticides to prevent degradation of high quality water, it could 
do so. As part of its reregistration and registration review programs, EPA's Pesticide and Water 
Offices are working more closely together to identify sites where water quality standards are not 
being met as a result of the presence of unacceptable levels of pesticide residuals, and the 
Pesticide Office is considering those issues in its reviews." 1 

Question 3: 

Dr. Bradbury, during the hearing, I raised concern about data from the U.S. Geological 
Survey (USGS) and States that show pesticides and pesticide residues showing up in water 
quality monitoring samples for both surface waters and ground waters. As you know, 
states have self identified numerous streams, rivers, and lakes that are currently impaired 
by pesticides meaning that, because of the pesticide, the waterbody is not clean enough to 
support its designated uses. 

The general structure ofthe Clean Water Act relies on the use of "best-available" 
technologies to Limit (or eliminate) the discharge of pollutants (e.g., pesticides) into 
waterbodies, as well as to allow additional measures to address such discharges to ensure 
that receiving waters meet locally-established, water quality standards. In relation to the 
discharge of pesticides under Clean Water Act, as highlighted in EPA's proposed pesticide 
general permit, it is critical to know whether the likely receiving waters where pesticides 
are proposed to be used are, in fact, currently impaired by pesticides, so that additional 
measures can be taken or alternatives used to minimize any potential worsening of water 
quality. 

However, it does not appear that the FIFRA registration and use requirements include a 
similar analysis for pesticide usage. 

a. Does FIFRA require that a potential applicator evaluate whether local waterbodies are 
currently impaired by the pesticide proposed to be applied? 

b. Does FIFRA require an applicator to test local water quality samples prior to the use of 
the pesticide to assess for the presence (and concentration) in local waters? 

c. Does application of a pesticide under FIFRA require the evaluation of potential 
frequency of use of a certain pesticide (by one or more applicators) within the same 
watershed to assess for potential cumulative impacts from pesticide usage in the 
watershed? 

d. Does the FIFRA labeling process evaluate the likelihood that multiple users in a certain 
watershed may be using the same (or similar) pesticides, and the potential cumulative 
impacts of such pesticides on water quality in the watershed? If yes, please provide an 

1 See Page 431 of the response to comments document accessed in March 2011 at: 
http://www:regulations.gov/#!documentDetail;D=EPA-HQ-OW-2003-0063-0693 
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example of how the labeling requirements address the potential impacts of multiple 
applications of the same (or similar) pesticides in a particular watershed. 

e. Does the FIFRA labeling and use process evaluate the potential impacts of pesticide 
mixtures, and/or interactions between pesticides and pesticide residues on water quality? 

Response: 

a. and b. Although FIFRA does not require pesticide users to determine whether a waterbody is 
impaired prior to applying a pesticide to that particular waterbody, the law does give EPA the 
authority to impose such a requirement if we think it is necessary. Generally, we have not 
thought such requirements to be necessary for most pesticides, because our pre-market review of 
products provides us a very strong basis for predicting water concentrations. In relatively rare 
cases, when we conclude we need data on the levels of a registered pesticide in water, we have 
required the registrants of a pesticide to conduct any necessary monitoring. 

c. Yes. EPA's evaluation of pesticide applications under FIFRA includes re-application of the 
pesticide at the authorized interval. EPA assumes all applications in the watershed occur 
simultaneously, rather than staggered over time. 

d.Yes.For ecological risk assessment, EPA uses a field-scale scenario and includes the 
assumption that the entire field is treated with the pesticide and drains into an adjacent 
waterbody. This is a conservative assumption that is protective of larger scale watersheds since 
the entire field is treated and there is no inflow of water from untreated areas. For pesticides 
applied to crops, exposure modeling simulates applications to agricultural fields, concurrent 
spray drift of a fraction of applied pesticide, and subsequent off-site pesticide transport via runoff 
to an adjacent waterbody. EPA uses a modeling scenario which consists of a 10-hectare field 
that drains into a 1-hectare pond that is 2 meters deep and has no outlet. Exposure estimates 
generated using the standard pond are intended to represent a wide variety of vulnerable 
waterbodies that occur at the top of watersheds including prairie pot holes, playa lakes, wetlands, 
vernal pools, man-made and natural ponds, and intermittent and first-order streams. 

For drinking water assessments, EPA uses a modeling scenario called the "Index Reservoir" 
which consists of a 172.8 hectare watershed draining to a 5.25 hectarereservoir with an average 
depth of2.74 meters. The flow through the reservoir is calculated as the mean annual runoffflow 
into the reservoir. The simulations assume that the basin is cropped completely in the crop being 
assessed; however, the output is multiplied by a percent crop area (PCA) factor to account for the 
fact that basins large enough to support a drinking water facility are not likely to be planted with 
one crop. For single pesticide assessments, the simulation also assumes that the entire crop is 
treated by the pesticide within the watershed. 

Both ecological and drinking water aquatic exposure assessments include the assumption that the 
entire crop - either at the field or basin scale - is treated. Therefore, any mitigation required of a 
registration based on these standard approaches accounts for multiple users in a watershed. 
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e. Risk assessments conducted in support of FIFRA regulatory decisions do not routinely 
include an evaluation of mixtures of pesticides. In the case of the product formulations of active 
ingredients (that is, a registered product containing more than one active ingredient), each active 
ingredient is subject to an individual risk assessment for regulatory decision regarding the active 
ingredient on a particular use site. In addition to toxicity data on the technical grade active 
ingredient, aquatic toxicity data are also required on the typical end use product (i.e., the 
formulation consisting of both active and inert ingredients) for any product that will be 
introduced directly to aquatic environments (40 CFR part 158.630). Toxicity data on the typical 
end use product account for the effects of the inert ingredients in the formulation in addition to 
the active ingredient. If ecotoxicity data are available for a formulated product containing more 
than one active ingredient, EPA will use the information qualitatively or quantitatively in the risk 
assessment. 

The majority of research and data on the effects of pesticides has focused on individual 
pesticides. The USGS 10-year study (Gilliom eta/., 2006) shows, however, that aquatic 
organisms most commonly are exposed to multiple pesticides simultaneously. Therefore 
evaluating risk to aquatic organisms based on the exposures to a single active ingredient is a 
known source of uncertainty in assessing risk to aquatic life. The Agency recognizes possible 
interactions among pesticides may occur; they may be independent, additive, antagonistic, or 
synergistic. The variety of chemical interactions presented in the available literature suggests 
that the interaction can be a function of many factors including but not necessarily limited to: (1) 
the exposed species, (2) the co-contaminants in the mixture, (3) the ratio of concentrations in the 
mixture, ( 4) differences in the pattern and duration of exposure among contaminants, and ( 5) the 
differential effects of other physical/chemical characteristics of the receiving waters (e.g., 
organic matter present in sediment and suspended water). In light of the many ways in which 
these variables can interact, quantitatively predicting mixture toxicity to any given taxa with high 
confidence is a very difficult task and the EPA is currently working on approaches to better 
understand the interactions of mixtures in the environment. 

Question 4: 

Mr. Bradbury, during the question and answer period, you provided a detailed explanation 
of the risk-assessment process that EPA follows in the registration of a pesticide for use. 
However, as you know, scientific researchers have questioned whether EPA's risk
assessment process for FIFRA adequately considers the potential impacts of pesticide use 
on the overall environment. 

For example, over the last decade, several scientists have questioned whether pesticide use 
in the Long Island Sound watershed may be a contributing factor to low catch numbers for 
commercial lobsters and crabs. Studies questioned whether the risk-assessment process 
adequately assesses the potential impacts of pesticide use on non-target species, such as 
those that make up a significant portion of the Sound's food web, and whether pesticide use 
interferes with the growth, digestive, and reproductive health, and larval mortality, of 
commercially-important lobster and crab populations. 
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a. Please provide information on how FIFRA-Iabeling addresses the potential impacts of 
pesticide use on non-target species? 

b. In the specific region of Long Island Sound, the pesticide, methoprene, has been 
identified as a common mosquito larvicide. In the risk assessment of methoprene, did EPA 
consider the potential impact of the use of this pesticide on non-target species, such as 
lobsters, crabs, and other arthropods that are native to the Long Island Sound? 

Response: 

a. Characterizing potential ecological effects resulting from pesticide residue exposures is a key 
component of the ecological risk assessment. The typical assessment endpoints for pesticide 
ecological risk assessments are: a) reduced survival from direct acute exposures and b) survival, 
growth, and reproductive impairment from chronic exposures. In addition to these typical 
assessment endpoints, EPA evaluates and characterizes available data on sub lethal effects. EPA 
integrates estimated exposure concentrations generated from modeling and water monitoring 
data with ecotoxicity data (both registrant submitted and from open literature) to determine 
whether there is a potential for risk to non-target species. 

Upon completion ofthe risk assessment, EPA addresses potential risks to non-target species by 
imposing additional restrictions (i.e. mitigation measures) on the use of a pesticide. Mitigation 
measures may include limits on the amount and frequency that a pesticide may be applied or the 
application methods may be restricted to limit off-site transport. Mitigation may also limit the 
geographical areas to which a pesticide can be applied or may include mandatory buffer 
distances from sensitive habitats. Mitigation measures are implemented through product labeling 
instructions, with which pesticide users are required to comply or risk being in violation of 
FIFRA and subject to enforcement action. 

b. Yes. EPA's risk assessment of the pesticide methoprene, and specifically its biologically active 
isomer, S-Methoprene, did consider the potential impact of this pesticide on non-target species 
such as lobsters, crabs, and other arthropods. To assess the risk of S-Methoprene exposure to 
non-target estuarine and marine invertebrates, EPA modeled a worst case scenario of S
Methoprene applied directly to water. (Actual aquatic exposure to S-Methoprene used as a 
mosquitocide would be from runoff and/or drift). The low application rate of S-Methoprene 
combined with its high degradation rate in the environment reduces the potential for toxic 
exposure to non-target species, resulting in exposure estimates that are well below the Agency's 
acute and chronic levels of concern. Therefore, EPA concluded that there would not be a 
significant toxic risk to these organisms. 

While we recognize that there was a decrease in catch numbers of lobsters in Long Island Sound 
in 1999, the causes ofthis decrease are not well understood. Although some have suggested 
pesticides caused the decrease2

, researchers have been skeptical of the pesticide theory, noting 

2 EPA/BPPD Science Review Memorandum. "QA/QC check on a Methoprene Risak Assessment regarding non
target estuarine/marine species", (M. Rexrode, Ph.D. toM. McDavit, 2/24/22) 
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that while the decline in numbers of lobsters caught peaked in 1999, there was documentation 
that it actually began in 1998, the summer before pesticide spraying began in the area. 

Question 5: 

Mr. Bradbury, my understanding is that the FIFRA labeling process only subjects "active 
ingredients" to ecological risk assessment testing protocols. However, many registered 
pesticides are comprised of both "active" and "inert" ingredients. According to EPA's 
published list of "Inert Ingredients Permitted for Use in Nonfood Use Pesticide Products," 
the list of "inert" ingredients includes chemicals, such as benzene, ethylbenzene, vinyl 
chloride, naphthalene, phenol, and toluene. 

As the Agency also knows, Section 307 ofthe Clean Water Act requires the EPA to 
periodically update its list of "priority toxic pollutants" that specifically require the 
application of "best available technology economically achievable" for such discharges. 
Yet, many of the chemicals on EPA's priority toxic pollutants list are the very same 
chemicals included in EPA's list of inert ingredients under FIFRA -which, again, are not 
subject to ecological risk assessment testing protocols in the pesticide registration process. 

a. Is it fair to say that the use of a registered pesticide under FIFRA allows the discharge of 
chemicals into U.S. waters that are listed by the agency as "priority toxics" without 
subjecting these discharges to the BAT standards of section 307 of the Clean Water Act? 

b. Pursuant to section 307(a) of the Clean Water Act, what are the current effluent 
limitations for the use those chemicals that appear both on EPA's published list of "Inert 
Ingredients" and its list of priority toxic pollutants? 

Response: 

a.EP A has compared the list of substances approved for use as inert ingredients in pesticides with 
the list of substances designated under section 307 of the Clean Water Act. Eleven substances 
appear on both lists: 

Chemical Name CAS Reg. No. 
BIS(2-ETHYLHEXYL)PHTHALATE 117-81-7 
CHLOROBENZENE 108-90-7 
COPPER 7440-50-8 
01-N-OCTYL PHTHALATE 117-84-0 
DIETHYL PHTHALATE 84-66-2 
ETHYLBENZENE 100-41-4 
ISOPHORONE 78-59-1 
NAPHTHALENE 91-20-3 
PHENOL 108-95-2 
TOLUENE 108-88-3 
ZINC 7440-66-6 
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EPA's registration process considers the potential risks of these and other inert ingredients to a 
limited extent. While EPA's primary focus in the risk assessment process under FIFRA is on the 
effects of and exposure to the active ingredients in pesticide products, EPA also examines 
available information to determine whether it needs to expand its risk assessments to consider 
pesticide formulations, inert ingredients, or degradates. In addition to toxicity data on the 
technical grade active ingredient, aquatic toxicity data are also required on the typical end use 
product for any product that will be introduced directly to aquatic environments ( 40 CFR part 
158.630). Toxicity data on the typical end use product account for the effects of the inert 
ingredients in the formulation in addition to the active ingredient. 

b. EPA issues effluent limitations guidelines for different industrial categories. See 40 CFR 
parts 401-471. Each of the nine chemicals identified above are subject to effluent limits in one 
or more effluent limitations guidelines, as listed in the following table. It should be noted that 
none of these effluent guidelines covers the application of pesticides, although EPA has issued 
an effluent guideline applicable to pesticide manufacturing, formulating, and packaging (see 40 
CFR part 455). 
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Chemical Effluent Guidelines that include limits for this chemical 
!(All citations are to Title 40 of the Code of Federal Ree;ulations) 

BIS(2- Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
ETHYLHEXYL)PHTHALATE Part 437: Centralized Waste Treatment 
CHLOROBENZENE Part 414: Organic Chemical, Plastics, and Synthetic Fibers 

Part 439: Pharmaceutical Manufacturing 
Part 455: Pesticide Chemicals 

COPPER Part 413: Electroplating 
Part 414: Organic Chemical, Plastics, and Synthetic Fibers 
Part 415: Inorganic Chemicals Manufacturing 
Part 421: Nonferrous Metals Manufacturing 
Part 423: Steam Electric Power Generating 
Part 429: Timber Products Processing 
Part 433: Metal Finishing 
Part 437: Centralized Waste Treatment 
Part 440: Ore Mining 
Part 442: Transportation Equipment Cleaning 
Part 444: Waste Combustors 
Part 461 : Battery Manufacturing 
Part 464: Metal Molding and Casting 
Part 465: Coil Coating 
Part 468: Copper Forming 
Part 4 71: Nonferrous Metals Forming and Metal Powders 

DI-N-OCTYL PHTHALATE None 
DIETHYL PHTHALATE Part 414: Organic Chemicals, Plastics, and ~nthetic Fibers 
ETHYLBENZENE Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 

Part 455: Pesticide Chemicals 
ISOPHORONE None 
NAPHTHALENE Part 414: Organic Chemical, Plastics, and Synthetic Fibers 

Part 420: Iron and Steel Manufacturing 
Part 445: Landfills 
Part 455: Pesticide Chemicals 

PHENOL Part 410: Textile Mills 
Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 420: Iron & Steel Manufacturing 
Part 421: Nonferrous Metals Manufacturing 
Part 424: Ferroalloy Manufacturing 
Part 426: Glass Manufacturing 
Part 429: Timber Products Processing 
Part 437: Centralized Waste Treatment 
Part 439: Pharmaceutical Manufacturing 
Part 445: Landfills 
Part 455: Pesticide Manufacturing 
Part 464: Metal Molding and Casting 

TOLUENE Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 439: Pharmaceutical Manufacturing 

9 



Part 455: Pesticide Chemicals 
ZINC Part 413: Electroplating 

Part 414: Organic Chemicals, Plastics, and Synthetic Fibers 
Part 415: Inorganic Chemicals Manufacturing 
Part 420: Iron and Steel Manufacturing 
Part421: Nonferrous Metals Manufacturing 
Part 423: Steam Electric Power Generating 
Part 428: Rubber Manufacturing 
Part 430: Pulp, Paper, and Paperboard 
Part 433: Metal Finishing 
Part 437: Centralized Waste Treatment 
Part 440: Ore Mining 
Part 442: Transportation Equipment Cleaning 
Part 444: Waste Combustors 
Part 445: Landfills 
Part 461: Battery Manufacturing 
Part 464: Metal Molding and Casting 
Part 465: Coil Coating 
Part 466: Porcelain Enameling 
Part 467: Aluminum Forming 
Part 468: Copper Forming 
Part 469: Electrical and Electronic Components 
Part 471: Nonferrous Metals Forming and Metal Powders 

Question 6: 

a. Mr. Bradbury, is it a fair characterization ofthe FIFRA registration process to say that 
EPA may register a pesticide for use under the statute if the economic and social benefits 
brought by a pesticide outweigh the environmental harm caused by pesticide use? 

b. Would you agree that this is a different standard than presented by the Clean Water Act 
NPDES program, which authorizes the appropriate Federal or state agency to permit the 
discharge of a pollutant only if it will satisfy the effluent limitations imposed on the basis of 
available technology and any other conditions imposed by EPA or a State to protect water 
quality? 

Response: 

a. FIFRA requires EPA to register a pesticide if we determine that its risk to man and the 
environment are not unreasonable, taking into account its economic, social, and environmental 
costs and benefits. Under this standard we weigh the risks of using the pesticides against its 
benefits. 

b. The CW A requires that industry-specific discharge control requirements be developed based 
on "Best A vail able Technology Economically Achievable" (BAT) and any additional 
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requirements beyond BAT to protect water quality. EPA is committed to harmonizing the 
scientific assessment of pesticides in the pesticide and water programs, so that the level of a 
pesticide in water that is considered safe is the same under both laws. Moreover, EPA is 
committed to ensuring that pesticide use authorized under FIFRA does not result in pesticide 
residues in water that would violate the Clean Water Act. 

Question 7: 

a. Dr. Bradbury, does FIFRA require any pesticide applicators to provide notice or other 
information to the appropriate Federal or state regulatory agencies of the location, amount, 
and timing of pesticide use? 

b. For oversight purposes, how does the Agency gather information on the volume, 
frequency, concentration, timing, and location of pesticide usage in the United States? 

Response: 

a. Although FIFRA does not require pesticide applicators to provide notice to regulatory 
agencies prior to use, FIFRA gives EPA authority to impose such a requirement. The Agency 
has not imposed a requirement for advance notification of pesticide use, although some states 
have established such requirements for pesticide use in specific areas. 

FIFRA also does not require pesticide applicators to report to the agency on the locations, 
amounts, or timing of their pesticide use. However, under FIFRA, users of restricted use 
pesticide products are required to keep records of their use of such products, which EPA may 
inspect and copy on request. Some states require pesticide applicators to submit reports on their 
pesticide usage. In addition, private companies collect such information through surveys. EPA 
obtains and uses these data in its regulatory program. 

b.EPA obtains information from a number of sources, including States and private companies, on 
the volumes, rates, timing, and frequency of usage of different pesticides in the United States. 
We have limited information on the location of the use of particular pesticides. The sources and 
types of information available on pesticide usage are described Attachment 1. There is no 
nation-wide, comprehensive reporting of pesticide application. 

Questions from Congresswoman Napolitano 

Question 1: 

Director Bradbury, in your testimony you discuss how EPA has worked with state 
regulatory officials to develop a process for the voluntary submission of state and tribal 
surface and ground water quality data for consideration in exposure characterizations for 
ecological risk assessments and in risk management decisions. How does this process work? 
Which states participate? 
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Response: 

As part of the registration review program described in my testimony, the Agency has 
established a process for the voluntary submission of state and tribal surface and ground water 
quality data, including but not limited to Clean Water Act (CWA) 303(d) & 305(b) data, for 
consideration in exposure characterizations for ecological risk assessments and in risk 
management decisions. In the initial phases of the review, the Agency identifies CW A 303( d) 
listed water bodies where the pesticide is the cause of impairment. As part of a scoping 
document that is made available for public comment, the Agency describes the data currently 
available and requests that states and tribes provide any additional data and/or descriptions of 
any current mitigation measures for consideration as the Agency moves to the risk assessment 
phase ofthe re-evaluation. 

To assist states and tribes in this process, once each year the Agency issues its 4-year prospective 
schedule identifYing when and which chemicals will enter the re-evaluation process. While the 
Agency would prefer that states and tribes submit any available data or other information in 
advance of this first public comment period so that the data can be considered as early as 
possible in the process, the Agency will consider all data provided during the public comment 
period. In addition, states and tribes have additional opportunities (at the risk assessment stage 
and the proposed risk management stage) to provide any data that may have become available in 
the intervening timeframe. 

To date, the Agency has not received many submissions under this program. We continue to 
work with the states and tribes to explore mechanisms that will enable more data to be submitted 
as part of this process. 

Question 2: 

You also say that if ongoing monitoring or other information indicates that there are 
unsafe levels of pesticide residue in surface or ground water, EPA will impose additional 
risk mitigation measures? What are examples of these risk mitigation measures? Is this 
part voluntary as well? 

Response: 

If the Agency receives monitoring data or other information that indicates that there are unsafe 
levels of pesticides in surface or ground water, EPA will exercise its authority under FIFRA 
and/or the Federal Food, Drug, and Cosmetic Act, as appropriate. There are several examples 
where, as a result of water quality monitoring data EPA has imposed mandatory risk mitigation 
measures to reduce these exposures to safe levels: 

• In reaching its 2006 decision for the insecticide azinphos-methyl (AZM), the Agency 
noted that under section 303(d) of the Clean Water Act, several waterways in California, 
Oregon, and Washington had been declared impaired as a result of AZM residues. As 
part of the 2006 decision, which will result in the complete phase-out of AZM by 2012, 
EPA imposed mandatory buffer zones ranging from 60 feet to 500 feet around water 
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bodies. In certain cases, for example almonds, buffer zones were specified by county: 
300 feet for Butte, Colusa, Glenn, Madera, Merced, San Joaquin, Solano, Stanislaus, 
Sutter, Tehama, Yolo, and Yuba counties in California, and 500 feet for all other 
counties. 

• For ethoprop, to mitigate ecological risks the registrant agreed to reduce the maximum 
label rates for some uses. The use which formerly had the highest label rate, 20 lb ail A, 
was golf course turf treatment, and this use has been voluntarily cancelled. For tobacco, 
the registrant agreed to reduce the maximum label rate from 12lb ai/A to 6lbs ai/A. In 
addition, for potatoes, the registrant agreed to geographical restrictions for uses against 
nematodes; east of the Mississippi River, the maximum label rate against nematodes was 
reduced from 12 lbs ai/ A to 9 lb ai/ A, but remains at 12 lb ai/ A for uses against 
nematodes west of the Mississippi River. 

• For dichlobenil, the environmental risk assessment for hybrid cottonwood-poplar 
plantation use sites was limited to available data from dichlobenil' s use in the eastern 
desert areas of Oregon and Washington. To support the use of dichlobenil at hybrid 
cottonwood-poplar plantation use sites outside the mentioned region, one or more small
scale prospective ground water monitoring and forestry dissipation studies were required. 
Alternatively, registrants were allowed to modify the label to impose geographic limits 
on the use of dichlobenil on hybrid cottonwood-poplar plantations, i.e., to desert areas in 
Oregon and Washington, defined as 15 miles from the Columbia river in the counties of 
Walla Walla, Franklin and Benton in Washington and Umatilla and Morrow in Oregon. 

• Two examples of pesticides for which restrictions were put in place to protect 
groundwater resources are Telone (1,3-dichloropropene) and fluometuron. In both 
situations, the Agency identified concerns for leaching of the pesticides to groundwater. 
As a result, the label prohibits use of these pesticides in particular counties as well as 
other areas with karst topography. 

• During reregistration for diazinon, the Agency considered surface water monitoring 
studies conducted by the United States Geological Survey under the National Water 
Quality Assessment Program (NA WQA), Stream Quality Network programs, California 
state regulatory agencies, and other sources from 30 states and the District of Columbia. 
These studies indicated that diazinon was the most frequently detected insecticide and 
was detected more frequently and at higher concentrations in samples from urban sites 
than at agricultural sites. Surface waters sampled include rivers, streams, and creeks from 
areas with both agricultural and urban pesticide use. Because of diazinon's widespread 
use in the U.S., and documented widespread presence in water bodies at concentrations of 
concern to aquatic life, there was a high level of certainty that aquatic organisms would 
be exposed to potentially toxic levels of diazinon in surface water. To mitigate these 
concerns, the Agency required the phase out between 2000 and 2004 of all residential 
uses of diazinon. Since that time, five urban and mixed use streams analyzed by USGS as 
a part of their NA WQA program have recorded statistically significant decreases in 
seasonal concentrations of diazinon in surface water ranging from 20% - 41%. 
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Attachment I 

The Role of Pesticide Usage Data in the Office of Pesticide Programs (OPP) 

Overview 

Pesticide usage data answer the question, "How is a given pesticide used?" In EPA's 
work, pesti~ide usage data has a key role in risk assessment and risk management. Usage data 
are also an Important component of defining current usage patterns for a particular chemical (or 
class of chemicals) so that the Agency can estimate changes in these patterns and the potential 
impacts associated with the regulatory actions. 

In some cases, OPP' s regulatory actions require qualitative information such as what is 
being treated (crops, animals, equipment, premises), why it is being treated (what pests are being 
controlled), how the pesticide is applied (application method, application equipment, safety 
precautions, application limitations), and when the pesticide is used (time ofyear, the growth 
period of the crop). In other cases, quantitative information is needed, including: percent of the 
crop area treated with the pesticide, rates of application (e.g., pounds of active ingredient per 
area of application), number of applications per season or year, and total pounds of active 
ingredient per year applied on a site. 

Usage-related data typically fall into the broad categories of extent of usage and typical 
usage practices. Extent of usage data describe where (site) pests are being controlled with 
pesticides. The following are descriptors of extent of usage: 
Percent of crop treated(% CT) - the proportion of planted area of a crop in which a pesticide has 
been used one or more times. 
Total pounds of active ingredient (a.i.)- a broad measure of the amount of pesticide active 
ingredient released into the environment. 
Formulation- the constituents of a pesticide product including the percentage of active 
ingredient and the percentage of inert ingredients. 

Data describing typical usage practices for agricultural products include: 
Application rate - the amount of pesticide used on a crop (or other unit) per treatment. 
Frequency - the number of times a pesticide is applied during a specific period of time. 
Pre-harvest interval (PHI)- the period of time between the day of the last pesticide application 
and day of harvest 
Application method- the equipment used and how pesticides are handled in the application 
process 
Crop harvesting methods- the method of gathering or collecting crops (e.g., mechanical or hand 
harvesting) 

Usage Data Sources 

Usage-related information comes from a wide variety of sources that may include 
pesticide product labels, state and federal agencies, registrants, academic literature, and 

14 



proprietary databases developed by market-research firms. Data are typically collected by 
producer and end-user surveys or censuses. 
EPA's current sources of usage-related data for agricultural and non-agricultural pesticide uses 
include other government entities that produce pesticide-usage data and proprietary data 
purchased from vendors. 

Sources of Usage Data from Government Entities 

USDA Pesticide Usage Data Sources http://www.pestmanagement.info/nass/app_usage.cfm 

USDA's National Agricultural Statistics Service (NASS) 
NASS conducts farmer surveys to collect pesticide-usage data on major field (e.g., corn, 

cotton, and soybean), vegetable, and fruit crops in states that account for the bulk of production 
of these crops. Publicly available, these data are collected based on surveys and are updated 
annually for some crops, biannually for others .. 

Census of Agriculture 
NASS also produces the USDA Census of Agriculture, which consists of uniform, 

comprehensive data on agricultural production and operator characteristics in each county and 
state, as well as the U.S. as a whole. 

Crop Profiles 
USDA produces Crop Profilesthat provide information in narrative format about crop 

production, cultural practices, and pesticide usage. Each Crop Profile describes how a 
commodity is produced, with emphasis on critical pest management needs - including the role of 
pesticides in integrated pest management (IPM) and resistance management programs. 

California Department of Pesticide Regulation http://www.cdpr.ca.gov/docs/label/labelque.htm 

California Department of Pesticide Regulation collects usage information by conducting 
a pesticide-usage census in the state. Data collection is annual for all agricultural uses and offers 
site-specific information. This usage data source is publicly 
available. 

Sources of Pesticide Usage Data from Proprietary Sources 

EPA has contracted with firms in the business of producing pesticide usage-related data 
that facilitates an understanding of how pesticides are used, as well as providing insight into 
pesticide markets. Data purchased from private firms are under proprietary agreements. As such, 
these data are not available to those who have not entered into agreements with the provider. 

GfK Kynetec http://www.gfk.com/gfk-kynetec/ 
GfK Kynetec is the main proprietary data source for agricultural crops. These data are 

collected for a large range of row, vegetable, and fruit crops in the continental U.S. and include 
insecticides, fungicides, herbicides, nematicides, and growth regulators used by producers. Data 
are collected annually. 
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SIGMA 
SIGMA, a subsidiary ofGfK Kynetec, is the primary source for international import and 

export data on fruits and vegetables.SIGMA provides an annual global study that quantifies the 
pesticide usage crop-by-crop and by target pest in more than 65 countries. 

Kline and Company www.klinegroup.com 
Kline usage data provides non-agricultural pesticide data profiles of home/garden and 

professional usage by class/market segment and chemical. Reports cover professional pesticides 
and fertilizers in the turf and ornamental markets. · 
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Senate Committee on Environment and Public Works 
"Oversight Hearing on the EPA's Implementation of the Safe Drinking Water Act's Unregulated 

Drinking Water Contaminants Program" 
Questions for the Record 

July 12, 2011 

Senator Boxer 

Boxer 1. The GAO found that "EPA does not have criteria for identifying contaminants of 
greatest public health concern ... " and recommended that EPA develop criteria to identify 
contaminants that pose the greatest public health risk." 

Will EPA develop such criteria in order to determine which drinking water contaminants should 
be regulated and ensure that the criteria are used in a transparent and accountable process? 

Answer: As committed during the July 2011 hearing, the EPA has already consulted with an 
independent panel of scientists on its third set of regulatory determinations (RD3). We 
specifically requested our expert reviewers to provide input on: the Agency's evaluation of the 
contaminants against the first and second Safe Drinking Water Act (SDWA) criteria [ 1) 
contaminant may have an adverse effect on the health of persons; 2) contaminant is known to 
occur or there is substantial likelihood that it will occur in public water systems with a frequency 
and at levels of public health concern]; whether the agency used the best available science to 
evaluate these criteria; and whether the process focuses on the contaminants of greatest potential 
public health risk. 

Note that the third SDWA criterion (regulation of the contaminant presents a meaningful 
opportunity for health risk reduction for people served by public water systems) is subject to the 
sole judgment of the Administrator. The Administrator's decision of whether there is a 
meaningful opportunity to regulate a contaminant will take into consideration the input gathered 
from our expert panel and other relevant information. 

We plan to publish the third round of regulatory determinations in the Federal Register and allow 
the public to comment on the process and factors used to identify and evaluate contaminants for 
this round of regulatory determinations. We will also make available the support document that 
provides more detail about the approach for RD3 and the input and advice provided by our 
expert reviewers. 

Boxer 2. The Safe Drinking Water Act requires EPA to prioritize contaminants for regulation 
that present "the greatest public health concern," including for infants and children. The GAO 
found that the Office of Water "has not developed guidance for when and how to analyze the 
effects of drinking water contaminants on children ... " The GAO recommended that EPA create 
"approaches ... to evaluate [contaminants] health effects on sensitive subpopulations ... " 

Will EPA develop such approaches and ensure their use in a transparent and accountable 
process? 



Answer: The EPA agrees that it is important to evaluate health effects on sensitive populations 
such as infants and children, pregnant women, the elderly, and individuals with a history of 
serious illness. The EPA describes its consideration of the susceptibility of populations and life 
stages in the agency's health effects documents supporting each regulatory determination. To 
the extent that information is available in the literature defining the impacts on individuals with 
special susceptibilities, such as liver or kidney impairments, the information is provided to 
support the EPA's decision making. Immunocompetence is routinely considered in decisions 
concerning the occurrence of pathogenic organisms in source water and finished water. As 
described in the response to Boxer 1 above, the EPA is assuring a transparent and accountable 
consideration of effects to sensitive populations by requesting expert review and seeking public 
review and comment. 

Boxer 3. Your testimony today states that EPA will consult with an independent panel of 
scientists when the Agency's is making certain determinations about whether a contaminant 
should be regulated under the Safe Drinking Water Act. I think that this is very welcome news. 

Will EPA ensure that these scientific deliberations are transparent to the public? 

Answer: Yes, when the EPA publishes its third round of regulatory determinations, we will 
publish the supporting documentation, which will include a summary of the input and advice 
provided by the expert panel of scientists. 

Boxer 4. The GAO found that 9 of EPA's 20 determinations not to regulate contaminants 
involved data from monitoring activities that could not detect contaminants at levels that posed a 
health concern. 

The GAO recommended that EPA develop a process to "reconsider whether to regulate a 
contaminant" that EPA has determined it will not regulate, and to "consider whether the agency 
needs to reevaluate any of its past determinations to not regulate [contaminants]." 

Will EPA develop such a process, and is EPA considering whether to reevaluate any past 
decisions? 

Answer: Yes, the EPA will reevaluate new health effects and occurrence information for 
contaminants that the EPA previously issued determinations not to regulate (i.e., a negative 
regulatory determination) in future Contaminant Candidate List (CCL) processes. 

If new health or occurrence information becomes available on these contaminants, this 
information is considered to evaluate whether the contaminant should be listed on future CCLs 
and evaluated in future regulatory determinations processes. 

Boxer 5. Deputy Administrator Perciasepe, the GAO found that in 2008, EPA's "Assistant 
Administrator [for Water] directed the staff to develop a determination to not regulate 
perchlorate and to support a specific exposure level as protective of all populations. This 
direction was outlined in an agreement between high-level officials at EPA and other federal 
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agencies ... " GAO also found that "key language" in the "notice appears to have been drafted by 
OMB rather than EPA." GAO has recommended that EPA include such agency comments in the 
public record in the future. 

Will EPA agree to increase the level of public transparency in making these determinations? 

Answer: The EPA will work to ensure the transparency, clarity and consistency of its regulatory 
determinations so the public can understand how the EPA came to its conclusions and so that the 
public can most effectively review and provide comment. 

The EPA will identify for the public the substantive changes that occurred during the Office of 
Management and Budget (OMB) review and those changes made at the suggestion or 
recommendation ofOMB. Specifically, the EPA will make available, in the public docket, 
documents that show the specific changes made to any regulatory determination notice (or other 
regulatory action) in the course of interagency review under Executive Orders 12866 and 13563 
(either redline versions of the notice or before and after versions of the notice). 

Boxer 6. In February 2011, Administrator Jackson reversed a Bush Administration decision not 
to regulate perchlorate with an announcement that EPA would move forward and develop a 
drinking water safeguard for this dangerous chemical. Perchlorate is a toxic contaminant that 
can harm children's development. I strongly support Administrator Jackson's decision. 

Could you tell me if EPA is moving forward with the process of developing a drinking water 
standard for perchlorate? Also, can you assure me that the Agency will continue to use the best 
available science in crafting this standard? 

Answer: The EPA is moving forward with the process to develop a perchlorate standard. The 
EPA is continuing to evaluate the science on perchlorate health effects and occurrence to develop 
a proposed drinking water standard for perchlorate. The EPA will also evaluate the feasibility 
and affordability of treatment technologies to remove perchlorate and will examine costs and 
benefits of potential standard levels. The EPA intends to publish the proposed regulation for 
public review and comment in 20 13 and expects to promulgate a final regulation within 18 
months of the proposal. 

The EPA is committed to using the best available science and peer reviewed data in developing a 
drinking water standard for perchlorate. The agency will consult with our Science Advisory 
Board and with the National Drinking Water Advisory Council in developing the standard. In 
addition, the EPA will provide an opportunity for public comment on the proposed regulation, 
and will carefully evaluate and consider any new studies and data submitted by public 
commenters in developing a final regulation. 

Boxer 7. In September 2010, EPA released a draft scientific assessment that found chromium-6 
in drinking water is "likely to be carcinogenic to humans." In February 2011, EPA proposed to 
require monitoring for 30 contaminants, but did not include chromium-6 on that list. However, 
EPA asked utilities to voluntarily monitor for this heavy metal and has also asked for comment 
on whether monitoring should be mandatory. 
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Could you please tell me the status ofEPA's consideration of whether to require monitoring for 
hexavalent chromium? 

Answer: The EPA is in the process of developing the final Unregulated Contaminant 
Monitoring Regulation (UCMR 3) rule for the next cycle of unregulated contaminant monitoring 
and anticipates publication soon. 

The EPA is giving serious consideration to the public comments we received on the question of 
including chromium 6 in the UCMR 3 rule. The EPA is also carefully considering what 
contaminant it would drop to stay within the 30 contaminant limit set by Congress if it does 
decide to require monitoring for hexavalent chromium. We will announce our decision when we 
publish the final rule. 

Boxer 8. In September 201 0, EPA released a draft scientific assessment that found the 
chromium-6 in drinking water is "likely to be carcinogenic to humans." The Agency has said it 
expects to finish this assessment in 2011. 

Could you please tell me when in 2011 EPA will complete this assessment? 

Answer: The EPA received the Final External Peer Review Report on the draft assessment and 
it was posted on the Integrated Risk Information System (IRIS) website (www.epa.gov/iris) in 
July 2011. The agency is currently considering the recommendations of the peer review panel, 
along with the comments we have received from the public, in determining the next steps for this 
assessment. A revised timeline for completion of the assessment will be available on IRISTrack 
(http://cfpub.epa.gov/ncealiristrac/index.cfmin) in the near future. 
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Senator Whitehouse 

Whitehouse 1. EPA's website links to a 2004 report entitled "PPCPs in the Environment: Future 
Research- Beginning with the End Always in Mind" (http://www.epa.gov/ppcp/pdf/daughton
needs.pdf). The report identifies the following "Needs and Gaps" in research about and policy 
responses to Pharmaceuticals and Personal Care Products (PPCPs): 

• resource coordination; 
• the sources and origins of PPCPs; 
• detection of PPCPs in drinking water; 
• methods for standardizing the chemical monitoring of water; and 
• communication of risk and public outreach. 

What advances have been made with regard to pharmaceuticals in drinking water in the areas 
listed in this report in the 7 years since it was published? 

Answer: The EPA has been actively involved in efforts to identify compounds that are found in 
drinking water and surface water and determine appropriate responses to these issues. The 
agency continues to evaluate the potential risks to both human health and aquatic life that may be 
posed by these contaminants in water and is working with the relevant federal agencies. 

The most comprehensive assessment of pharmaceuticals in drinking water occurred during the 
third Contaminant Candidate List (CCL3) evaluation process in 2008 (draft) and 2009 (final). In 
the CCL3 process, the EPA evaluated the potential adverse health effects of pharmaceuticals and 
their occurrence in public drinking water systems to determine if pharmaceuticals should be 
added to the list. 

Since the publication of the draft CCL3 in 2008, several publications focused on the occurrence 
of pharmaceuticals in ambient water and drinking water were released. The EPA conducted 
additional data collection efforts to comprehensively review recent published information from 
the U.S. Geological Survey (USGS) and other sources to identify the best available occurrence 
information for pharmaceuticals. The EPA identified new occurrence data for 81 contaminants 
from 22 sources. The Agency also conducted additional literature reviews to identify the best 
available health effects information and identified data from sources including: the EPA Office 
of Pesticide Programs; the Food and Drug Administration (FDA) Center for Drug Evaluation and 
Research; the FDA Center for Veterinary Medicine; the Joint Food and Agriculture 
Organization/World Health Organization Expert Committee on Food Additives; and the 
European Medicines Agency. 

The EPA used the new data in the same process that was described in the draft CCL3 Federal 
Register notice to further evaluate pharmaceutical contaminants. Based upon this reevaluation 
with new data, the EPA concluded that one antibiotic (erythromycin) and nine hormones (17 
alpha-estradiol, 17 beta-estradiol, equilenin, equilin, estriol, estrone, ethinyl estradiol, mestranol, 
and norethindrone), should be included on the CCL3 because these contaminants are known or 
substantially likely to occur in public water systems and may be appropriate for regulation. 

In February, 2011, the EPA proposed the third Unregulated Contaminant Monitoring Regulation 
(UCMR 3). The EPA proposed to require monitoring for 30 contaminants (including 7 
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hormones) using an analytical method developed by the EPA. The EPA expects to promulgate 
the UCMR 3 in 2012 and begin data collection in 2013. The EPA uses data collected through 
UCMR to evaluate the frequency and level of contaminant occurrence, to support the 
determination of whether to regulate a contaminant, and to inform future contaminant candidate 
lists. In addition, the EPA is collaborating with the USGS to monitor finished drinking water and 
source water at more than 20 drinking water treatment plants across the nation to evaluate both 
the occurrence of contaminants of emerging concern in water (including pharmaceuticals) as 
well as the effectiveness of treatment on reducing levels. Results of this study are scheduled to 
be released in 2013. 

Whitehouse 2. How does EPA plan to improve coordination internally with the many offices 
and laws (Resource Conservation and Recovery Act, Superfund, Clean Water Act, Safe Drinking 
Water Act) that regulate pharmaceuticals? How does the agency plan to improve coordination 
with other agencies such as the FDA? 

Answer: The EPA continues to coordinate its efforts related to pharmaceuticals internally and 
externally. Within the EPA, we form agency-wide workgroups designed to allow all the EPA 
offices and regions to participate. These workgroups serve as the agency's internal means for 
coordination of the many offices and laws, including the Resource Conservation and Recovery 
Act, Superfund, the Clean Water Act, and the Safe Drinking Water Act, that may relate to the 
regulation of pharmaceuticals. 

The agency also has ongoing collaborative efforts with the U.S. Geological Survey, the 
Department of Agriculture, the Office ofNational Drug Control Policy, and the Food and Drug 
Administration. In addition, the EPA has committed to establishing an interagency workgroup or 
other formal mechanism, as recommended by the Government Accountability Office (GAO) in 
its September 2011 report entitled "Action Needed to Sustain Agencies' Collaboration on 
Pharmaceuticals in Drinking Water," to collaborate and coordinate research on pharmaceuticals 
and, as appropriate, other contaminants in drinking water that present the greatest public health 
concern. To establish this mechanism, the EPA will build upon existing interagency 
collaborations with relevant federal partners and take steps identified by the GAO to: 1) define 
roles and responsibilities of existing and other relevant federal partners; 2) identify experts and 
other resources that each agency can bring to bear on the issue; and 3) develop a process for 
monitoring, evaluating, and reporting to the public the results of the collaborative research 
efforts. The EPA initiated this effort in late 2011. 

Whitehouse 3. Is EPA planning to assess the risks to human health associated with long-term 
exposure to low concentrations of pharmaceuticals and the possible combined effects of 
pharmaceuticals, particularly on the general population and/or sensitive subpopulations? 

Answer: The EPA assesses risks to the general population and/or sensitive subpopulations 
based on available occurrence and health effects data. As data becomes available for 
pharmaceuticals, the EPA plans to identify which, if any, of these contaminants require 
regulation or further research. The agency faces challenges in obtaining sufficient occurrence 
and health effects data on pharmaceuticals in drinking water to support these analyses and 
decisions. However, as mentioned in response to Whitehouse 1 above, the agency has proposed 
to·collect occurrence information on seven hormones under the UCMR 3, and the agency is 
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working with the Food and Drug Administration and the U.S. Geological Survey to obtain this 
data. 

Whitehouse 4. What preventative measures is EPA implementing or planning to implement, to 
address phannaceuticals in drinking water - such as rational drug use and education of 
prescribers and/or the public to reduce disposal and discharges to the environment? 

Answer: The EPA developed a consumer information sheet about how to properly dispose of 
household medications and has given step by step demonstrations (upon request) at local events. 
The information sheet was designed to educate the public as well as prescribers on ways to 
reduce the introduction of phannaceuticals into the environment by following steps to properly 
dispose of unwanted or unused phannaceuticals. The information sheet is available online at: 
http:/ /water.epa.gov/scitechlswguidance/ppcp/upload/ppcpfl yer. pdf. 

However, disposal of household phannaceuticals is a complex issue which requires collaboration 
among federal agencies such as the Drug Enforcement Administration (DEA). The EPA is 
working with the DEA to inform the public about the environmental benefits of reducing 
discharges ofhousehold phannaceuticals to the environment. 

The DEA, in conjunction with state and local law enforcement agencies, conducts National 
Prescription Drug Take-Back Days. Nearly 4,000 state and local law enforcement agencies 
participated in these events, collecting more than 498 tons of pills. In October 2010, the 
President signed the Safe and Secure Drug Disposal Act, amending the Controlled Substances 
Act to allow the DEA to develop a process for people to safely dispose of their prescription 
drugs. While that process is under development, DEA continues to conduct Take-Back Days. 
The next Take-Back Day is scheduled on April28, 2012. The EPA continues to work with the 
DEA to advertise these events. See http://www.deadiversion.usdoj.gov/drug disposal/takebackl 
for more information. 

Whitehouse 5. Is EPA planning to undertake or fund any type of research to help waste water 
treatment facilities determine the practicalities of filtering out phannaceuticals? 

Answer: In 2010, the EPA released the results of an extensive literature review of published 
studies of the effectiveness of various treatment technologies for contaminants of emerging 
concern (CECs), including phannaceuticals. The EPA also released a report that discusses some 
of the results of the literature search, including removals of specific CECs across common 
wastewater treatment technologies. The report discusses 16 of the more than 200 CECs present 
in the database, and the average percent removals achieved by full scale treatment systems that 
employ six of the more than 20 reported treatment technologies. Wastewater treatment plant 
operators, designers, and others may find this information useful in understanding ways to 
remove CECs from wastewater. The extent of contaminant removal varies greatly with the 
specific CEC and type of water treatment. 

Whitehouse 6. Is EPA planning to or currently engaged in any monitoring of surface water, 
groundwater or wastewater effluent to assess possible occurrence levels and exposure to 
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particularly concerning pharmaceuticals, including estrogen compounds and cyotoxic 
chemotherapy drugs such as Mustargen? 

Answer: The agency is sampling surface water at 154 sites across the nation for a suite of 54 
pharmaceuticals, including estrogenic compounds, as part of the National Rivers and Streams 
Assessment survey. Data for this survey is scheduled to be released during spring 2012. 
Currently, the EPA is not sampling for cytotoxic chemotherapy drugs such as mustargen. 
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Senator lnbofe 

lnhofe 1. The GAO report "Safe Drinking Water Act: EPA Should Improve Implementation of 
Requirements on Whether to Regulate Additional Contaminants" was made public at the 
Hearing. EPA agreed with two of the recommendations GAO made, yet at the hearing you 
appeared to agree with the majority ofthe report rather than just two recommendations. 

Please describe how you will or will not be addressing each of the GAO's recommendations 
outlined in the report. 

Answer: Please see the enclosed letter from the EPA Chief Financial Officer Barbara Bennett to 
Congressman Issa dated December 15, 2011, describing how the EPA is addressing each of the 
Government Accountability Office's (GAO) recommendations. 

Inhofe 2. The National Academy of Sciences and the Agency for Toxic Substances and Disease 
Registry have concluded that the group of individuals most susceptible to harm from perchlorate 
exposure is fetuses of iodine-deficient pregnant women. In 2005, EPA accepted these 
conclusions. Does EPA continue to concur with those conclusions? If not, what is EPA's new 
position and what scientific support exists for EPA's new position? 

Answer: The EPA continues to concur with the National Academy of Sciences' statements on 
page 27 of the 2005 report. "The thyroid hormones are critical determinants of growth and 
development in fetuses, infants, and young children. Thus, fetuses and preterm newborns 
constitute the most sensitive populations although infants and developing children are also 
considered sensitive populations. People who have compromised thyroid function resulting from 
conditions that reduce thyroid hormone production and people who are iodide-deficient also 
constitute potentially sensitive populations." Therefore, the EPA believes that fetuses, preterm 
newborns, infants, developing children, people with compromised thyroid functions and people 
with iodide deficiencies are all sensitive populations. 

Inhofe 3. EPA has historically used a default body weight of 70 kg body weight and water intake 
of two liters per day to translate a reference dose to a drinking water concentration. These default 
values are already biased conservatively (low weighted adult in the numerator I large drinking 
volume in the denominator) and the RID already has safety factors embedded into its derivation. 
Does EPA intend to change the use ofthese default values for all chemicals it evaluates for 
MCL/MCLGs? Why? How will EPA ensure any changes in default values are adequately vetted 
with the scientific community and transparently explained to the public? 

Answer: The EPA has traditionally used a body weight estimate of 70 kg and daily 
consumption estimate of2liters per day to derive Maximum Contaminant Level Goals (MCLGs) 
for noncarcinogenic contaminants. These values have corresponded to the mean body weight for 
the general population and the upper (90th percentile) consumption rate estimates. However 
when there are "subpopulations that are identified as likely to be at greater risk of adverse health 
effects due to exposure to contaminants in drinking water than the general population," section 
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1412(b)(3)(C)(i)(V) ofthe Safe Drinking Water Act requires that the EPA analyze the effects of 
contaminant on these groups. The EPA will utilize the best available, peer reviewed science and 
data collected in accordance with accepted methods when evaluating the effects of contaminants 
on subpopulations likely to be at greater risk than the general population. Because infants' and 
children's body weight and drinking water consumption differ substantially from the general 
population, the EPA will utilize the best available, peer reviewed exposure data and analyses 
specific to these subpopulations since these groups have been identified as being likely to be at 
greater risk of adverse health effects. EPA also continues to explore the use of peer reviewed 
physiologically based pharmacokinetic (PBPK) modeling to assess exposure in sensitive 
subpopulations. The EPA will assure transparency of these analyses by publishing them for 
public review and comment with the proposed MCLG and drinking water rule. 

Inhofe 4. The National Academy of Sciences has stated that inhibition of iodide uptake is the 
only effect of perchlorate exposure that had been consistently documented in humans from 
environmental levels of perchlorate exposure. ATSDR has stated that this effect has never been 
observed in humans. Can you point to any peer reviewed study in which inhibition of iodide 
uptake has been observed in human subjects from exposure to perchlorate in the environment? 

Answer: The National Academy of Sciences (NAS) identified a mode of action model or 
pathway that leads from perchlorate exposure to inhibition of iodide uptake in the thyroid which 
in turn leads to changes in thyroid hormones and thyroid stimulating hormone (TSH) levels. The 
NAS stated "that the most reasonable pathway of events after sustained changes in thyroid 
hormone and TSH secretion would be thyroid hypertrophy or hyperplasia, possibly followed by 
hypothyroidism in people unable to compensate with an increase in thyroid iodide uptake. At 
that point, the pathway would diverge to two potential outcomes-metabolic sequelae (such as 
decreased metabolic rate and slowing of the function of many organ systems) at any age and 
abnormal growth and development of fetuses and children." The NAS clarified that "inhibition 
of thyroid iodide uptake is the only effect that has been consistently documented in humans 
exposed to perchlorate." Since the publication of the NAS report in 2005, a significant body of 
literature has been published that examines the association between perchlorate exposure and 
changes in thyroid hormones and TSH levels. 

Studies demonstrating an association between perchlorate exposure in the environment and 
thyroid hormone or TSH perturbations include: 

• Blount et al., 2006. Urinary perchlorate and thyroid hormone levels in adolescent and 
adult men and women living in the United States. Environ. Health Perspect. 114:1865-
1871; 

• Steinmaus et al., 2010. Perchlorate in drinking water during pregnancy and neonatal 
thyroid hormone levels in California. J. Occup. Environ. Med. 52: 1217 -1524; and 

• Cao et al., 2010. Goitrogenic anions, Thyroid-stimulating hormone, and thyroid hormone 
in infants. Environ. Health Perspect. 118:1332-1337. 

lnbofe 5. EPA's Office of Inspector General has stated that "the nature of the public health issue 
[inhibition of iodide uptake] not only meets the requirements to be addressed by a cumulative 
risk assessment approach, but ... requires the use of a cumulative risk assessment approach to 
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accurately characterize the nature of the problem and to identify an effective and cost-efficient 
solution to the problem." 

Will EPA conduct a cumulative risk assessment on perchlorate and the other chemicals that have 
the same mechanism of action? 

Answer: Currently the EPA has no plans to conduct ·a cumulative risk assessment for 
perchlorate and other chemicals that may have the same mechanism of action. As indicated by 
the Inspector General's report on perchlorate, there are significant gaps in the research and data 
that need to be filled in order to inform a cumulative risk assessment. However, the EPA will 
qualitatively consider the Inspector General's conclusions and recommendations as it develops 
the proposed perchlorate standard. 

The EPA is required to review and revise, as appropriate, its drinking water standards at least 
every six years. Any revision must maintain or improve public health protection. When there 
are sufficient scientific data to assess the cumulative risks of perchlorate and other contaminants, 
the EPA will review this information to evaluate whether any revisions of the National Primary 
Drinking Water Regulations are appropriate. 

Inhofe 6. EPA's Office of Inspector General has concluded that of the three common goitrogens 
(thiocyanate, nitrate and perchlorate), perchlorate accounts for less that 1 percent of iodide 
uptake inhibition, while the other two chemicals account for more than 99 percent of iodide 
uptake inhibition. What is the meaningful opportunity for public health risk reduction through 
the regulation of perchlorate, given that more than 99% of the effect is related to other 
chemicals? 

Answer: The EPA does not believe there are sufficient scientific data currently available to 
assess and characterize the combined and relative risk of these contaminants. The estimation 
technique the Office of the Inspector General used to estimate the amount of iodide uptake 
inhibition that would occur from perchlorate relative to thiocyanate, nitrate, and other substances 
is highly uncertain. The EPA concluded that perchlorate meets the SDW A's three criteria for 
regulating a contaminant: 

• the potential adverse effects of the contaminant on the health of humans; 
• the frequency and level of contaminant occurrence in public drinking water systems; and 
• whether regulation of the contaminant presents a meaningful opportunity for reducing 

public health risks. 

The science that led to this decision has been peer reviewed by independent scientists and public 
health experts, including the National Academy of Sciences. However, as noted above, the EPA 
will qualitatively consider the Inspector General's conclusions and recommendations as it 
develops the proposed perchlorate standard. 

As described in the response to Inhofe 5 above, the EPA is required to review and revise, as 
appropriate, its drinking water standards at least every six years. Any revision must maintain or 
improve public health protection. When there are sufficient scientific data to assess the 
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cumulative risks of perchlorate and other contaminants, the EPA will review this information to 
evaluate whether any revisions of the National Primary Drinking Water Regulations are 
appropriate. 

Inhofe 7(a). Is more recent water quality data available for perchlorate occurrence than the 
2001-2005 data that EPA stated it has been using? Please provide any new data. 

Answer: The EPA is continuing to collect and evaluate other drinking water occurrence data for 
perchlorate in addition to the data collected under the Unregulated Contaminant Monitoring Rule 
(UCMR) from 2001 to 2005 (see 
http://water.epa.gov/lawsregs/rulesregs/sdwalucmr/data.cfm#ucmr2005). These additional data 
sources include: 

• The California Department of Public Health (see 
http://www.cdph.ca.gov/certlic/drinkingwater/Pages/Perchlorate.aspx; 

• The Massachusetts Department of Environmental Protection (see 
http://www.mass.gov/dep/cleanup/sites/percsour.odO: 

• The New Jersey Drinking Water Quality Institute (see 
http://www.state.nj.us/dep/watersupply/perchlorate mel 10 7 05.pdf; and 

• The American Water Works Association (see 
http:/ /www.awwa.org/files/ Advocacy/Perchlorate0ccurrenceReportFinalb02092005 .pdO. 

Inhofe 7(b). Additionally, in 2001-2005 the Colorado River contained up to about 10 ppb of 
perchlorate. According to a 2008 report by the Nevada Division of Environmental Protection, 
perchlorate levels in the Colorado River have decreased to less than 2 ppb. How is EPA taking 
this into account? 

Answer: The EPA is evaluating the Nevada Division of Environmental Protection's perchlorate 
monitoring in the Lower Colorado River. We believe this information and other ambient water 
monitoring data can be informative with regard to the trends of perchlorate contamination in 
some source waters. However, we believe that samples collected from treated or finished water 
are more representative of the level of perchlorate in tap water because many systems combine 
water from multiple sources before treating and distributing that water to consumers. The EPA 
will utilize the best available, peer reviewed science and data collected in accordance with 
accepted methods when developing estimates of the number of systems that have perchlorate 
contamination and the populations exposed at various health reference levels. 

lnhofe 8. The National Academy of Sciences, the Agency for Toxic Substances and Disease 
Registry, and EPA's Office of Inspector General have all concluded that a drinking water 
equivalent level of 24 .. 5 ppb would be conservative and health protective. What peer-reviewed 
studies does EPA have that purport to demonstrate that this level is not sufficiently protective of 
human health? 

Please provide a list of all peer-reviewed studies that EPA has that purport to demonstrate a 
causal link between exposure to perchlorate at drinking water levels of24.5 ppb and below and 
adverse health effects. 
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Answer: In their 2005 Report, the National Academy of Sciences (NAS) concluded "that an 
RID [Reference Dose] of0.0007 mg/kg per day should protect the health of even the most 
sensitive populations." The NAS report does not convert the perchlorate RID into a drinking 
water concentration. There are several factors that must be considered in identifying a health 
protective drinking water level based on the RID. These include exposure through other sources 
(e.g., food) and selection of appropriate parameters to convert a dose per unit of body weight (the 
RID) into a drinking water concentration. The NAS did not address these issues. 

The EPA has not determined the level of perchlorate in drinking water at which no known or 
anticipated adverse effects on th~ health of persons occur and which allows an adequate margin 
of safety. In determining such a level, referred to in the Safe Drinking Water Act (SDWA) as a 
maximum contaminant level goal (MCLG), the agency will consider a variety of studies and 
factors. It is important to note that under SDWA, the agency must consider both effects to the 
general population and effects to sensitive subpopulations in identifying the health protective 
level. Once the MCLG is identified, the EPA must identify an enforceable regulatory standard, 
referred to as the maximum contaminant level (MCL). 

Under SDWA, there are several steps for determining the MCL. First, EPA identifies a 
candidate MCL that is as close as "feasible" to the MCLG. The EPA evaluates feasibility by 
examining the available technologies that have been evaluated in the field. The EPA takes cost 
into consideration as part ofthe feasibility determination. The EPA also conducts a health risk 
reduction cost analysis which includes an evaluation of costs and benefits (both quantified and 
unquantified). 

The EPA then makes a determination as to whether or not the benefits of the MCL justify or do 
not justify the costs based on this analysis. If EPA finds that benefits at the feasible level do not 
justify costs, EPA may set a less stringent MCL that maximizes health benefits at a cost that is 
justified. The EPA will lay out the full rationale for its proposed MCLG and MCL when it 
publishes the proposed rulemaking for public comment. It will also identify and include in the 
rule making docket all studies and research relied on for those determinations. 

Inhofe 9. How does EPA determine conflicts of interest when putting together peer review 
panels for IRIS Risk assessments? 

Answer: All draft human health assessments developed under the Integrated Risk Information 
System (IRIS) Program are subjected to rigorous, independent external peer review, most 
frequently by panels of scientific experts assembled by an external peer review service provider 
via a contractual agreement with the EPA. Panels assembled by the peer review service provider 
follow the procedures described on the IRIS website 
(http://www.epa.gov/iris/pdfs/Policy IRIS Peer Reviews.pdf). Procedures include requiring 
panel members to submit periodic notifications certifying that no conflicts or potential conflicts 
of interest exist while reviews are ongoing. 

Sometimes a panel of experts is convened by either the EPA's Science Advisory Board (SAB) or 
the National Research Council (NRC). The established process for independent peer review by 
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both the SAB and NRC and their respective procedures for determining conflicts of interest and 
any appearance ofbias or lack of impartiality, are available on the SAB's website 
(http://yosemite.epa.gov/sab/sabproduct.nsf/WebSABSO/NominationExperts?OpenDocument) 
and on the National Academies' website (http://www.nationalacademies.org/coi/index.html). 

Inhofe 10. Please provide the peer review comments in their entirety from the peer review panel 
for the Draft IRIS Risk Assessment for hexavalent chromium submitted to EPA. 

Answer: The peer review report for the draft Integrated Risk Information System (IRIS) health 
assessment for hexavalent chromium is available on the EPA's website at: 
http:/ /cfuub.epa.gov /ncea/iris dra:fts/recordisplay.cfm ?deid=22143 3 

Inhofe 11. In a recent House Committee on Science, Space, and Technology hearing, there was 
discussion of EPA's use of overly conservative toxicity values along with overly conservative 
exposure scenarios. Does EPA feel these conservative assumptions result in characterizations of 
risk that accurately allows decision makers to address real world situations? 

Answer: The EPA develops toxicity values and exposure scenarios specifically so that decision 
makers can address real world situations. They are not intended to be overly conservative; 
rather, they are based on the best available information. Where reliable information on specific 
toxicity and exposure parameters is not available, the EPA makes its best informed estimates of 
values or ranges for these parameters. 

Sometimes, the choice of parameters in the absence of adequate data involves the use of default 
assumptions. The use of default assumptions was discussed and endorsed by the National 
Academy of Sciences (NAS) in "Science and Judgment in Risk Assessment" (1994), and the 
assumptions that the EPA makes follow the principles discussed by the NAS. Default 
assumptions do sometimes entail a degree of public health conservatism. The EPA is transparent 
about its default assumptions with decision makers and the public. The EPA believes that good 
risk management decisions should be based on a risk characterization which "integrates 
information from ... the risk assessment and synthesizes an overall conclusion about risk that is 
complete, informative, and useful for decision makers." 
http://www.epa.gov/spc/pdfs/rchandbk.pdO. Further, the EPA subjects all of its risk assessments 
to external peer review and specifically asks peer reviewers to comment on the appropriateness 
of the major assumptions. This provides a check to ensure that decision makers have the best 
scientific information available. 

Inhofe 12. Does EPA feel it is appropriate to set, based on application ofEPA exposure 
assumptions, exposure levels below background concentration levels of ambient air, public 
drinking water sources, soil, or sediment? If so, how does EPA recommend State and local 
governments meet these levels? 

Answer: The EPA recognizes that contaminants which may cause adverse health effects even at 
background levels present special regulatory challenges. There is no one size fits all answer to 
these situations. As EPA develops standards and regulations, it evaluates each contaminant 

14 



carefully, based on statutory requirements to promulgate regulatory requirements that best meet 
the goals of the authorizing statute to protect public health and the environment. 

Inhofe 13. In May EPA announced reforms to the IRIS process as well as subsequent plans for 
further improvement as a direct response to the National Academy of Sciences Review of the 
Agency's Draft IRIS Assessment of Formaldehyde. 

Does EPA believe it is addressing all of the NAS recommendations? Does EPA intend to 
document/demonstrate what specific activities have been put into place in order to implement the 
recommendations? 

Answer: The EPA agrees with and is implementing all ofthe recommendations ofthe National 
Research Council (NRC), offered in their review of EPA's draft assessment of formaldehyde, 
that are related to the development of Integrated Risk Information System (IRIS) assessments. 
The EPA is addressing the NRC recommendations in a manner that is consistent with the NRC's 
"Roadmap for Revision" in Chapter 7 of the formaldehyde review report. Specifically, the NRC 
stated that "the committee recognizes that the changes suggested would involve a multiyear 
process and extensive effort by the staffofthe National Center for Environmental Assessment 
and input and review by the EPA Science Advisory Board and others." 

The IRIS Progress Report (http://www.epa.gov/iris/pdts/irisprogressreport20ll.pdt) outlines the 
EPA's plan to implement the recommendations and will be followed up with updates that 
document specific activities as they occur. 

Most recently, the EPA requested public nominations of scientific experts for appointment to the 
EPA's Science Advisory Board Chemical Assessment Advisory Committee. The EPA will 
request advice from the committee as the agency implements the NRC recommendations. 
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We 1brther mcortlllelld that a d!d of the auW-ce we a reccna• a .. that BP A ••• ••••• 
by the Scieace Advisory~~ DriDkiaa w• O.i;n,e ert!le ~~~~~~ DdukiiJc w.-Advilory 
Committee md that BPA C()llllich"b . . ~ ·::· , 
addition, we recoDmtald that the EPA 
_.. .... .._._.4~1Wt.IIAtutlliMMidtY'IIIn•:tltut111• .. A.-..r••o•· 
RAiw•rr .. 



wtallli•r·&u»il·.._ , 'raH~'toftJIW W~J m,J ~~~:·~~.!1'7' ~··· 
..,adaatio&l procca publidy aDd miew the. process~ ·tern as •·toafict flill'egulelry 
~c~~. . 

........ _ .... _. ·-._~-........ ~.-.. ·_._·~. aM'llilt·~~=.,i!f.lt.ftic!f._. 

..... QfiO ....... "~-..~·t~t•· .. · ·······-~ dole-dlldM)iDthe~CszfllataU.prooaa.Ifaewbedlaoroccumace~ 

.-,.,. MiJable oa-. Cf» ,, . ;..-. tia iDtonaation is JeCODaidencl to evaluate .. .aMnw 
=··~~.~-~~~~-SCL~~-·~~-.,~··~F~ 

·~; .; 

1ba EPA....- with t¥. GAO aod w4U --~·s~ detmniaation's workpoup to 
_. t111t ,.uln$QIJ dieu u ;,doo&.,~•v wsperem and CODSistent with the process developed by 
tboqeacy. 

GAQ Prm··t..,esn "&:IJJ--.,Jijt1Jt1' 
In liabt oftbt EPA's cleciaioas to issue health advitories in COl\iunctkm wi1h determinatioas to not 
rt~~da c:ertlia tGttaminants that have been CW.cad iD some public wat« systems at levels of public 
~ eooca, we recommond that tbe EPA Admimistrwtnr (1) Mwmine wbltber tbe otJice of Water's 
UIO ofa.&flt. aiYiaies piOYidea sufBcifm iafonNtioa Gil these ~ CODtaminants fiO support 
tbely ud t6cdve ICtioaa by stat1:a, localities, pitlic water systems, and the public to ClllltJie die afety 

s 
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• Conciulttlrltillci:Jrmost eiriall of-eJected bediM. i-M ~--~~ire 
pqaxtJ. rather tbln the more limited 8Cl'eCII'ling surveys, to obtain robust OCC12ffetlii~ 
wDich provide aatioDal estimtta with JUab eouf1deDce levels can be derived. 
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o "'·'~~~-_......,...,.Ji.,.._ .• 1.11'-••llen,rt.for.a'Uiirtny 
... , • ...,....,.. •' ..• ,_ .. • •• i .. · ' 

·. ·: .. ·r .. : ~-~-".-: '-~•ttf.: • 

• specify that appvpriate ~ that is, SPA oftices widt. relevu ~sumas the Oftice 
ofChildnm's Health~ eel RIJliooai ~ 6at baYe·kaown or ~~~rely awuq:a-...J: ·, 
coutamiDants beiDa evaluated ill public water Sfsteml wi1hia 1heir IIR!ii8S ofjurisdiclioD-bo 

~·• _...,.___,_\ Uia·•llW1iJ•:t; •t.•ll Jils••••••·· ati•t O.e ''' 

' • ,: ' ~ •; • ~ . J..,. ~ )!;. ' 'l ; ' I • ,' ' ' : • ' 

We fUrther recoa••'ead tblt ad:rd Gftbe ~waIN recomm•-1bat BPA ~uti• ~ad 
by tbe Sciel1ce Aclvilory ~~ llriDkiag Wa1a' Cceac;itas er tJie *Ia JIII DaialitJa Wiler Advilory 
Committee aad that EPA c:oD8ider 1be , :: · -
addition. we recommaJd that the EPA 
~---.-----·~··••:tll4tf.lf .lt'il-:IULH ... ail• ..... IDI 

••••••••• 

.. ;o- • i • " ( . ~ • • " :t "'II ~ ... ~ l -c ~ .. ... .. 

Jt·-~Tw;!~.::""'~ . ."·/·}"'·' t.:. ~ ';~f J.if;.'j..,t'*"'· 'l.~l!\ ,:;!;;ft! • . . -
... ~ ~"' ~ • ., • ~ \. .. ' ~:t • ' \ • our 



Tba EPA .... widl ~GAO IDd wUlw·l!l~'s regulatpry detmniution's wortarouP to 
tiiiUIC tlllt ... Ill_, .,.118 bstloa& .. 'A.,•-.r,'~ and CODSistent with the process developed by 
tbeapacy. 

GAQ Pr··nt·Mszr ,_ IIJJfJI\MIJiUiftlt 
Ill Jiabt oftbl EPA's deciaioDs to issue boaltha4viaories in COI\iu.nction with determinatioDs to not 
"''lJitl certliD ,.,.,fMQta that bave bee dMect.ed iD some public wat« systems at levels of public 
~~we~ that tbe EPA Ac;lminiJtratnr (1) Mwmine wbetbet tbe otlice of Water's 
UIO of Maidt.ldviaiel piOYidcB suft1ciaat iafQI!Mtioa OD these UIH'eJU)aaed CODtaminantl &o support 
tboly ud e1ltctive actimu by saat.es, localities. puhlic· water systems, and the public to eoiUie die aa&ty 
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UNITED STATes ENVIROHIIENTAL PROTECllON AGENCY 
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w~ p.c. 20s1s 

~. . i ~-':" . . . . . : ~- . 

GFN! 01' THE 
CHEF f1tM..C!Alr~ 

To .,.tr•-. WArrlUIItdi'f:ltii•ltdiJAY........, rM t8';batu•Wor A*~ tba oons.aria• tbat 
prsnnt tile ••IW ~health OOilCel'll, we reooDUDIIJ(I that the EPA Administrator ntqUire tk the 
omce otw.-: . ~ ....... ·~-~~·.~-·--·Cinclkl*-titt--•-tthe ar-te~tpuWicheahh~ ~~~"''· ,:.·; t:;rt:• · ~·. · · : ·,. ~'· . .. · 
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•.•. : .... a' ll811f ... llH4f ...... ldi.Mi_t.W51:1s1W cttW1hiilt ...... «Cly 
II l'li•e•fiiJhaiJ4fl) ............. ll •. i .... IIOIWA Jt ... ·M~: .... , 
SJU ... ...,.GfTUid W· ihu•.nlt••••~* 'ttiW!'IIif~---· 
oc:cm:..-of'tbeCOJ)MC't *' itlJIII;IfeW._ ... ., ... .m.~:· .. , 

=rnnsr, 

. =====:::;}.:::.~::~·~~~ .. ~··)IQiitl¥« ... 
I .~, 1 '": :tt' :.~ ,· ·· 

• ilflilffiit.,..,. • .,~ n' u,....__.o·•••* ••••~J~'*'-. •-.. •• • .,,.,~Jt ._.. .-
•••••••·•••••••• , .•••••• (;;i'.n , :? : ' '!' ·' ·· .· · . ' 

' , , . ·~- •' . '·"' ·~· '!'£.,.. .-v~~·~~-~- .-.},., ' . 

• 

o wiM6Ir ,.cl how if A use;d variQu$ data, 
• • '1 • • ••• ' " -,.. ~ • l ~ . -· .. 
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• specify 1hat appropriam stablridera that is, ]lilA eftiees wida'*'-t apertises ll II J ... aat· 
ofaBldRa'sHoalth~.tJqiaaaldltll61t-..taewaor..,._NIWoftlle 

·=··:t~i=;====·==;-===·=·;=::::"':=:::~ ;.,: 
·=:=:=S!Ei!&~ 

pastdett J i t••••f•r 1' n ~ ·· , : ·'·fd .,, .. ::"' . . :;, ·.· · ·t • ~ ... · • 
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llleJM· ........... , .. ,thlllli!U .... ;18Ma.-.n.iH~-r .lt'••-
c:n•wl-.llfJ ••*"'• u r: ••••r riiJ.r r 1 ,,ut rr>rrM•--••• ... ...._, ••. ,.,,,. ""'*" ..... ~) Ja e.~ C..,.rt, Lilt JII'OC*I. Ifaew t.ltb oroccurreaae 
~~~-oa-~ '. .. ..,., tusiabma1iaais~to.Mtlhte 
...._ tbe CC«Pmin•lllould be lilted on 1bt DIXt CCL aad ftutber evaluated in tbe ~ 
...,.,, •• h.'f( •••. . . ; .. '·. '· 

.. ' 
',1 \ • ~:·~ 

In npt of EPA 'a deci._ to._ lalll*ldYil.aria in (X)Djuaction widl ddc:rm"-i• to DOt replate 
certai:a MD ....... dJit Mve '-a ... cfllcl iJa-public wata'.,...... at leveJa of public health 
coacma. we_. •• dlat1be I!PA A•·'"'Htor (l).cJetcrmine whldller tbe OfBce of Water's use of ._.adviladel ~ sn#'8dem ~on.._~ ccwt9'iums m support timely 
at ct.ltaiw MtioD8 by states, localitia. pdU: WltCI' ~ aad the public to enswe the safety of 
public driDki1la -.. aad ~)if DOt, dUeet tbe Office ofWttc te develop a plan to more eft"ectively 
oolllmUilicate such iDf'ormatio1l to theec emities. 
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UNITED STATeS ENVIROti.NTAL PROTECTION AGENCY 
WASH~~. D.C. 20460 

.. ~ ~ 

:-~1·!81 
l ~ • 

,._·, ; .... · . :. ' 
OI'ACI OF M 

QIEII ~W.OIImiA 

Pmtotliaat~~t...-.r--.·•·-.w•ciNIW'IPA'•',...,_~.·w• a •••.a to 
,.,..By iap)W., our~~~··lagj ~to~ with~ QAO in our efforts to~ 
.,.. she Allldeea ,.,.;., ... f.W1j[laPftdMR"iltf)ijiW tl'd,. •• .,.. ... 

~.b>'--~·~~· ' .. ·' . . ' .. 

G6Pii.l. •111f'UIIIf$'li~JJr~rMJ: ltfPJiutltlltW'IW- ..... r 
To ~Uv .~*~~to ~der for I'ACIUl.timl the cnntiJqliD&Dts that 
pnlllllifi6'ifjlstlliUf'liiiti~i-"~: ... !tA:ii\i;-ldar~t.lthe 
Office of Water. 

• develop crittria aDd a procea fix identifyina those contamiMnts on its candidate list that present the 
areatest public hoaltb concern, and 

• 



The BPA apees that we em impove our JIOCCSitO ~'Wa Cl-·--......... 
health coacem. An improwd approach is te.d. m th_.Mdltc.twaipent OtJJCUrtl a.~· 
that uses·~~ prOce8e to bltareDI!Be fllltfle--.n.h ts as tbD Jilt•faliJf 
hi&]Jest piority·for pubticbealth~. ~· ~·---==p!OCC8·.,.,.._ '* .. •r lies~ 
on possible laealth 6ets or~·~....-·· co t ••• atbrWJaid:lwe will 
neecl .... ~.~ or OCCWiSICe datam _..to it II raiM ...._I, ...... oftleCOIDiiAnant 
in driDtirJa __.coald imp:ove ~ ......._ 1"118EPA'- siBe lilhewedfaeCCL Clnrlto a "short 
list" of32 CGiJSIIWMA. This sllort list is 1Jemapri~Jri&iw4 fbr ~. MH '$WJU.iftlli ,..,. , 
baled 011 the patest public t.akh ooaeem. Tboee :M. ·~r·. r ¢tMas will be~ 1Jy .-t •. J 
fur pdblic comment. Please seethe EPA rerponse to·t~e GAO~s rerownn I Jfg .U&fwJ.rt•~~r~. 
detmninations for more information. 
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.r.UtQIY 
R-IIII!P"!l~· ~-· 

1'hl BPA ..... wid! 1bt Q40 8Dd ~ ~.,.., •• replatory !"-"'?ft011's workareup to 
..., tMt 'CI"dF~ Mflq 1 f\P!'~~;~~II,I•--.t .0 oonnptnd with the process developed by 
tbe qeuey. ' : ' ·. ·:- :.>(· • " . 

Ia upt of the BPA'a c1eo.Wnas tD ilsue lleakh ..... in CODjvagtion wbh ddaininaricw to not 
... lllloQiiaeoGC••i..,..dllt-.t-.a4atc:C1lldia~.PJWic...-sy~~amat~ofpulilic 
heabh ca.em, ._ recomnw.M dl8t die BPA A4rwia-.ra1Dr (1) dee mine~ the otBce efWa's 
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TbiBPA..-••OAO.w ~NlllillleiCY's..,,._,.~oa'a~w 
- tblt RIIIIIAory "*lflii-.IG•l• aad ocai:at:=at with the PftJ'*S 4eveloped by -...,.. 
In IJ&b! oltM BPA'sdleWGAs ta illue ~advisories iD cnyraction wi1h dctcrmiaatioas to not 
111'11* cediiUa oat"'mks• .tllat haw_..._. iR.,.. p1lll.ic water systems. at 1eY&Is of public 
healthCC8Wii, Mrectti¥11. a ld.,_lhlltA.Arlflftf•i....,.(l)de1u•afM whetllerthe OlleeofWMa''s 
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The Honorable Eusene Dodaro 
Comptroller General 
Government ACCOUlltability Office 
Wasbinaton, D.C. 20548 

Dear Mr. Dodaro: 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Barbara Boxer 
Chairman 

OCT 1 ~ 2010 

Committee on Environment and Public Works 
U.S. Senate 
Washington, DC 20510 

Dear Chairman Boxer: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed the 
July 28, 2010 hearing titled, "Protecting America's Water Treatment Facilities." I hope this 
information will be useful to you and the members of the Committee. 

If you have any further questions, please contact me or your staff may contact Greg 
Spraul in my office at 202.564.0255. 

7~ 
Arvin R. Ganesan 
Deputy Associate Administrator 

Attachment 

lntemet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wHh Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Poslconsumer) 



·--------------------------------

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable James M. Inhofe 
Ranking Member 

OCT 1 4 2010 

Committee on Environment and Public Works 
U.S. Senate 
Washington, DC 2051 0 

Dear Senator Inhofe: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed the 
July 28, 2010 hearing titled, "Protecting America's Water Treatment Facilities." I hope this 
information will be useful to you and the members of the Committee. 

If you have any further questions, please contact me or your staff may contact Greg 
Spraul in my office at 202.564.0255. 

rvin R. Ganesan 
Deputy Associate Administrator 

Attachment 

Internet Address (URL) • http://www.epa.gov 
RacycladJRacyclabla • Printed wKh Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 
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Environment and Public Works Committee Hearing 
July 28,2010 

Follow-Up Questions for Written Submission 

Questions for Dougherty 

Questions from: 

Senator James M. Inhofe 

1. Nobody cares more about the security of their communities than the people who live 
there, and nobody knows more about their water than the people who treat it. What is 
EPA doing to encourage water systems to make security a part of everyday decisions at 
water facilities? 

2. I was intrigued by Mr. Grumbles' testimony regarding Arizona incorporating safety 
infonnation into its "sanitar)' surveys." Arc you aware of other states that have done this? 

3. As you begin preparing the next clean water and safe drinking water needs surveys, 
have there been any ways to encourage other states to incorporate safety infonnation 
practices, similar to what Arizona has done, into their data gathering? 

4. There was a lot of discussion about the "security gap" that exists between water 
facilities and regular chemical facilities. Please provide EPA's understanding of the 
nature of the "gap" and whether it is feasible to narrow or close the gap. 

S. Last year EPA received $52.6 million for Homeland Security activities in FYIO. What 
did EPA do to ensure greater water security with this money? 

6~ I am very concerned about the subjectivity of many of the assumptions inherent in 1ST 
---specifically the presumption that if you are using a "less hazardous chemical" to treat 
your drinking water, the overall risk is reduced. This assumption sets utilities up to 
potentially shift risk from the utility to another source, such as increased delivery trucks 
carrying concentrated bleach. Can EPA ensure that utilities making moves to different 
chemicals are not simply shifting risk from one area of the community to another or from 
one risk, such as chemical explosion to another, such as risk of increased health 
concerns? 

7. How will EPA ensure this risk shifting does not happen? 

8. At the hearing, I asked you to define the tenn "inherently safer technology." You said 
that EPA had not defined "inherently safer technology" but that you agreed with the 
definitions in Sen. Lautenberg's bill and the House-passed Chemical Security bill. 
Neither of those bills uses the terms uinherently safer technology." Please explain what 
definition or sections you were agreeing with at our hearing and what sections you think 
define uinherently safer technology". 



9.1 am aware of several concerns that stem from onsite generation of and use of 
hypochlorite disinfection. I understand excess hydrogen gas is one byproduct of the 
onsite generation process. Also, hypochlorite solutions can contain impurities such as 
bromate, chlorate, chlorite and even perchlorate. Is EPA doing any studies or working 
with research institutions on dealing with the potential problems created by hypochlorite 
use or generation? 

I 0. Does EPA have any guidance for facilities that use onsite generation to help mitigate 
the problems of these and other impurities? 

11. Change in disinfection products can result in leeching of lead in water lines, such as 
what happened in Washington, DC several years ago. How can we ensure that systems 
that are considering switching disinfection products ensure that the water lines are not 
going to have similar problems? 

12. Does EPA have any data on how much security upgrades to water treatment facilities 
cost? If so, please share that with this committee. 

I 3. Does EPA have any data on how much it costs to switch treatment technologies? If 
so, please share with this committee. 

14. As you stated in our hearing, EPA does not keep a record of how much a 
vulnerability assessment costs a treatment works to complete. In light of this, how can 
you be confident $300,000,000 would be enough to ensure all large water systems could 
update them on a regular .basis and successfully manage oversight and enforcement at 
EPA and at the state level? 
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Hearing titled: "Protecting America's Water Treatment Facilities" 
U.S. Senate 

Committee on Environment and Public Works 
July 28, 2010 

Senator James M. Inhofe 
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1. Nobody cares more about the security of their communities than the people who live there, 
and nobody knows more about their water than the people who treat it What is EPA doing to 
encourage water systems to make security a part of everyday decisions at water facilities? 

Promoting the security of the nation's water infrastructure has been an important undertaking of 
the Agency in a post-September 11 world. Given the largely voluntary basis of the water 
security program, EPA and the water sector have strived to incorporate security concerns into 
common industry practices to ensure that security complements other critical activities and is a 
part of everyday decision making at water facilities. The fact that our notion of security has 
evolved since 9111 from an exclusive focus on terrorism to an all-hazards approach has assisted 
with this integration effort. The 2005 hurricane season, the 2008 floods in the Midwest, and other 
events speak directly to the need to adopt an all-hazards approach-an approach which promises 
multiple benefits to utilities. Consequently, most of EPA's and our partners' programs take an 
all-hazards approach. 

In our effort to instill an all-hazards approach within the water sector, EPA, often in partnership 
with the sector, has undertaken several projects within the water security program. One such 
priority effort involves defining and disseminating best security practices. A water sector 
working group in 2008 recommended 1 0 features which constitute a protective program 1• EPA 
has developed numerous tools and nationwide training sessions so that water systems can 
integrate these features into business-as-usual planning. 

As a result of EPA's and our partners' efforts, water system owners and operators have 
implemented numerous protective enhancements into their standard practices. These 
enhancements include: ( 1) improving control of access to utilities; (2) expanding physical 
barriers against vulnerabilities by installing equipment such as backflow prevention devices in 
pipes and locks on fire hydrants and manholes; (3) increasing control over access, delivery, and 
storage of chemicals; and (4) hardening cyber network control systems by installing virus
detection software and firewalls, and in some cases by taking control systems offline. 

Water sector utilities have also increased their ability to respond to all hazards by: ( 1) planning 
for operator and customer protection against influenza pandemics; (2) establishing mutual aid 
and assistance through Water and Wastewater Agency Response Networks (WARNs); (3) 
participating in research and development (R&D) programs to improve protection capabilities; 
(4) improving outreach to the public health sector; (5) enhancing communications with both 

1 http://cfpub.epa.gov/safewater/watersecurity/features.cfm 



customers and consumers; and (6) organizing the Water Information Sharing and Analysis 
Center (WateriSAC) for effective communication strategy for warnings and alerts. 

We believe there is a critical gap in the U.S. chemical security regulatory framework-namely, 
drinking water and wastewater treatment facilities are exempt from regulation under the 
Chemical Facility Anti-terrorism Standards (CFATS). We need to work with Congress to close 
this gap in order to secure substances of concern at these facilities and to protect the communities 
they serve. Drinking water and wastewater treatment facilities that possess any substance of 
concern at or above threshold quantities2 should be regulated. While many drinking water and 
wastewater facilities likely have adopted measures to address the security risks of substances of 
concern, the adequacy and consistency with which these facilities have implemented protective 
measures cannot be effectively gauged or ensured absent a regulatory program. In sum, to 
ensure adequacy and consistency in the protection of chemical facilities possessing certain 
substances of concern, there is a need to apply the requirements under Section 550 of the 
Department of Homeland Security Appropriations Act of 2007 and CF A TS equally to the water 
sector, and it is the Administration's position that EPA have this regulatory responsibility. 

2. I was intrigued by Mr. Grumbles' testimony regarding Arizona incorporating safety 
information into its "sanitary surveys." Are you aware of other states that have done this? 

Although security is not explicitly defined as an element to be evaluated in a sanitary survey, 
EPA does have guidance to assist states that choose to incorporate security provisions into their 
sanitary survey activities. The "Learner's Guide to Security Considerations for Small Systems" 
was developed to identify and explain major security considerations for inspectors to evaluate. 
The guide provides suggested assessment criteria for many aspects of physical security for public 
water systems, including criteria to help determine whether the system ensures that chemicals 
used in the treatment process are properly protected and stored. Although not as thorough as 
reviews conducted for vulnerability assessments, the guide can enable users to do a preliminary 
evaluation of security concerns. 

Sanitary surveys are conducted by states. Under National Primary Drinking Water Regulations, 
states are required to conduct sanitary surveys at each public water system at least every 3 to 5 
years, depending on a system's type and size. EPA regulations define minimum required 
elements of sanitary surveys, but states can include any additional steps they choose. EPA does 
not have information regarding activities states may take beyond the minimum requirements. 

3. As you begin preparing the next clean water and safe drinking water needs surveys, have 
there been any ways to encourage other states to incorporate safety information practices, 
similar to what Arizona has done, into their data gathering? 

EPA's 2003 Drinking Water Infrastructure Needs Survey was the first assessment following the 
attacks of September 11, 2001, and the Agency included in the survey specific questions 
regarding infrastructure investment needs related to security. EPA included these questions in 
the 2007 Survey, and we plan to include them in our upcoming 2011 Survey. 

2 http://www .dhs .gov /x library /assets/ chemsec _ appendi xa-chem ical ofinterestlist. pdf 
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Infrastructure projects i~ t~e 2007 Survey, that were specifically listed as security needs, 
accounted for $422.0 mtlhon for the 20-year period of 2007 to 2026. However, as discussed in 
the 2007 Report to Congress, the total cost that systems incur to protect their infrastructure is far 
?reater than ~h~ needs reported in the Survey. The needs identified in the Survey are only for 
mvestments m mfrastructure; they do not include operation and maintenance costs. 
Furthermore, infrastructure needs related to security are now typically incorporated into the 
construction costs of projects, rather than being considered separately. The majority of 
infrastructure investment needs related to security are, therefore, mostly "hidden" in the other 
infrastructure needs reported in our Survey. Even where security needs can be specifically 
identified, many systems chose not to break out those needs separately due to security concerns 
of reporting vulnerabilities. 

EPA has not tracked security infrastructure costs separately from other infrastructure needs in the 
Clean Water Needs Survey. In general, EPA believes that most capital security costs are 
included in broader capital cost categories captured by this survey, such as secondary and 
advanced wastewater treatment plant infrastructure needs. 

4. There was a lot of discussion about the "security gap" that exists between water facilities 
and regular chemica/facilities. Please provide EPA's understanding of the nature of the 
"gap" and whether it is feasible to narrow or close the gap. 

As noted, we believe there is a critical gap in the U.S. chemical security regulatory framework
namely, the exemption of drinking water and wastewater treatment facilities. We need to work 
with Congress to close this gap in order to secure substances of concern at these facilities and to 
protect the communities they serve. Drinking water and wastewater treatment facilities that 
possess any chemical at or above threshold quantities3 should be regulated. 

As you know, Section 550 of the 2007 Homeland Security Appropriations Act required the 
Department of Homeland Security (DHS) to issue regulations for the security of chemical 
facilities, including risk-based performance standards, vulnerability assessments, site security 
plans, and related requirements. However, this Act prohibits DHS from applying these 
regulations to drinking water and wastewater facilities. 

EPA and DHS data indicate that a significant number of drinking water and wastewater 
treatment facilities use chemicals of interest above the threshold defined under the Chemical 
Facility Anti-Terrorism Standards (CF ATS) regulations. Due to their statutory exemption, these 
facilities are not regulated under CF A TS, while chemical facilities using the same quantities of 
the same chemicals would be regulated under CFATS. This discrepancy is the "security gap." 
While many drinking water and wastewater facilities likely have adopted measures to address the 
security risks of chemical of interest, the adequacy and consistency with which these facilities 
have implemented protective measures cannot be effectively gauged or ensured absent a 
regulatory program. That is, the need to ensure adequacy and consistency in the protection of 
chemicals of interest at certain chemical facilities, as codified in Section 550 of the 2007 
Homeland Security Appropriations Act, applies equally to the water sector. 

3 http://www. dhs. gov /xlibrary I assets/chemsec _ appendixa-chemicalofinterestlist. pdf 
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. ··--------- ---------------

5. Last year EPA received $52.6 million for Homeland Security activities in FYJO. What did 
EPA do to ensure greater water security with this money? 

As the sector lead for water and wastewater infrastructure security, EPA works to assist the water 
sector in preventing, detecting, responding to, and recovering from incidents whether natural or 
manmade. Of the $52.6 million cited in the question, EPA received about $30 million for its 
water security program. 

EPA has used this funding to fulfill the Agency's responsibilities and commitments under the 
National Infrastructure Protection Plan (NIPPt, as defined within the Water Sector Specific 
Plan5

. Efforts to protect the nation's critical water infrastructure include water sector-specific 
agency responsibilities, such as providing tools and training to the water sector, and continued 
support for the Water Security Initiative (WSI) pilot programs and the Water Laboratory 
Alliance. 

This year, EPA fully funded the final two of five total pilots in the WSI program. Results from 
these pilots will be used to develop a voluntary national outreach program to encourage adoption 
of effective contamination warning systems. EPA has already developed guidance materials 
based on lessons learned from this project, which we have disseminated to the water sector on an 
aggressive schedule. 

In 2010, EPA's Water Laboratory Alliance (WLA) completed integration of the 11 Regional 
Laboratory Response Plans into a single National Plan, a critical step towards establishing a 
laboratory network necessary to support the sort of sampling and analysis envisioned under the 
WSI program. In addition, EPA continued to support the regional laboratory networks by 
providing access to supplemental analytical capacity and coordinating and standardizing data 
reporting systems and analytical methods. 

An important role of EPA's water security program is to ensure that water sector utilities have 
tools and information to prevent, detect, respond to, and recover from terrorist attacks, other 
intentional acts, and natural disasters. In FY2010, EPA supported preventive and preparedness 
work in collaboration with states' homeland security and water sector officials and DHS. 
Among other things, activities in this arena included: 

• Providing technical assistance to water utilities through webinars, tabletop exercises, and 
training. Over the last four years, we have reached more than 10,000 utilities. Recently, we 
have focused our training on the Incident Command System (ICS) to promote the 
integration of water utilities into the response structure. 

• Working on an update to a risk assessment software program, the Vulnerability Self
Assessment Tool, which enables utilities to identify and prioritize the risks associated with 
an array of natural and manmade hazards. 

4 http://www.dhs.gov/files/programs/editoriai_0827.shtm 
5 http://www .epa.gov/safewater/watersecurity/pubs/plan _security_ watersectorspecificplan. pdf 
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Work~ng in partnership with the American Water Works Association to support the 
establishment of mutual aid agreements among utilities to expedite the rapid deployment of 
emergency support to improve recovery times. 

6. I am very concerned about the subjectivity of many of the assumptions inherent in IST
specifically the presumption that if you are using a "less hazardous chemical" to treat your 
drinking water, the overall risk is reduced. This assumption sets utilities up to potentially shift 
risk from the utility to another source, such as increased delivery trucks carrying concentrated 
bleach. Can EPA ensure that utilities making moves to different chemicals are not simply 
shifting risk from one area of the community to another or from one risk, such as chemical 
explosion to another, such.as risk of increased health concerns? 

These are important concerns. EPA, in coordination with DHS and States, can work to ensure 
that chemical security regulations when applied to the Water Sector achieve the joint policy 
goals of protecting public health and the environment while enhancing security. 

Currently, States must approve changes in disinfection practices by water utilities to ensure that 
adequate public health protection is maintained. H.R. 2868 and S. 3598 would require a covered 
water system, when assessing methods to reduce the consequences of a chemical release from an 
intentional act, to consider the security, public health, and environmental mission of the system. 
EPA believes that this inclusion of public health as a consideration in the assessment, along with 
the continued state role in approving disinfection changes, will help protect public health. 

Further, EPA, DHS, and States can work in partnership to ensure that implementation ofiST6 at 
a water utility would not increase the potential risks of an intentional act or accident occurring 
outside the utility. An analysis of the potential for increased risk offsite would be an appropriate 
factor for consideration if a regulatory agency were in a position to require a utility to implement 
IST. S. 3598 includes this type of analysis and would require EPA to account for offsite risk 
shifting as part of the process of determining whether to require methods to reduce 
consequences. 

7. How will EPA ensure this risk shifting does not happen? 

As stated above, H.R. 2868 and S. 3598 would require consideration of the public health and 
environmental mission of a water system, in addition to security, in an assessment ofmethods to 
reduce consequences. Accordingly, this assessment should address effectiveness, reliability, 
cost, disinfection by-products, O&M requirements, safety, and other factors. EPA believes that a 
rigorous assessment of these factors, in conjunction with the continuing role of States in 
approving disinfection changes to make sure that public health protection is maintained, can 
ensure that the implementation of methods to reduce consequences does not increase public 
health risk. 

6 Chemical and water security bills in the Ill th Congress have used the term "methods to reduce consequences of a 
chemical release from an intentional act" rather than "inherently safer technology" (IST). We understand the terms 
to be synonyms. More details are provided in the response to question 8. 
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Under S. 3598, if a state makes a determination to require a covered water or wastewater system 
to implement a method to reduce the consequences of a chemical release from an intentional act, 
the system may appeal the determination. As part of the appeal, the system may request a 
determination of whether implementation of the method to reduce consequences would 
significantly increase the potential consequences of an intentional act occurring outside the 
system. EPA, in consultation with DHS, would quantify whether there would be a significant 
increase in otisite consequences. 

If a determination is made that implementation of a method to reduce consequences would result 
in a significant increase in the potential consequences of an intentional act occurring outside the 
system, the state must consider this determination when making a final decision on whether to 
require the system to implement the method to reduce consequences. 

EPA believes that incorporating an analysis of potential increases in offsite consequences into 
the process of determining whether to require a system to implement a method to reduce 
consequences, asS. 3598 does, can be effective in mitigating risk shifting. 

8. At the hearing, I asked you to define the term "inherently safer technology." You said that 
EPA had not defined "inherently safer technology" but that you agreed with the definitions in 
Sen. Laufenberg's bill and the House-passed Chemical Security bill. Neither of those bills uses 
the terms "inherently safer technology." Please explain what definition or sections you were 
agreeing with at our hearing and what sections you think define "inherently safer 
technology". 

My testimony referred to the definition ofthe term "method to reduce the consequences of a 
chemical release from an intentional act" as used inS. 3598, Title I, section 1433(k)(l) and Title 
II, section 32l(k)(l) and in H.R. 2868, Title II, section 1433(g)(l) and Title III, section 
222(b)(3). These bills use this term rather than "inherently safer technology". 

All sections cited above define this term as follows: 

"a measure at a covered water system [or treatment works} that reduces or eliminates the 
potential consequences of a release of a substance of concern from an intentional act, such as
(i) the elimination of or a reduction in the amount [or quantity} of a substance of concern 
possessed or planned to be possessed by a water system [or treatment works] through the use of 
alternate substances, formulations, or processes; (ii) the modification of pressures, 
temperatures, or concentrations of a substance of concern; and (iii) the reduction or elimination 
of onsite handling of a substance of concern through the improvement of inventory control or 
chemical use efficiency." 

The actual methods to reduce consequences that a facility could consider would, of course, be 
case specific. 

9. I am aware of several concerns that stem from onsite generation of and use of hypochlorite 
disinfection. I understand excess hydrogen gas is one byproduct of the onsite generation 
process. Also, hypochlorite solutions can contain impurities such as bromate, chlorate, 
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chlorite and even perchlorate. Is EPA doing any studies or working with research institutions 
on dealing with the potential problems created by hypochlorite use or generation? 

EPA continues to work with research foundations, water utility associations, and standards 
setting bodies to address concerns with the use of hypochlorite and other disinfectants, including 
the formation of disinfection byproducts. 

All disinfection processes have advantages and disadvantages, many of which are site-specific in 
magnitude. Consequently, EPA believes that disinfectant selection by a utility should be site
specific, and that no single disinfectant is appropriate for all utilities. 

Onsite generation of hypochlorite does produce hydrogen gas as a byproduct, albeit at low levels 
that are typically vented to the atmosphere and are not considered a problem. 

Hypochlorite solutions may contain bromate if bromide is present in the salt used to manufacture 
it. For water systems that purchase bulk hypochlorite solutions, ANSI/NSF Standard 60 certifies 
that if the hypochlorite application does not exceed a specified maximum usage level, then the 
bromate level from hypochlorite in the treated water will not exceed one half of the maximum 
contaminant level for bromate. For hypochlorite generated onsite, water systems may need to 
purchase salt with low bromide levels. However, a quantitative correlation between the amount 
of bromide present in salt used for on-site generation and resulting bromate formation in 
hypochlorite has not been established. 

Sodium hypochlorite degrades over time. Generally, higher concentrations of hypochlorite and 
higher storage temperatures result in more rapid degradation, as well as increased levels of 
chlorate as a degradation byproduct. Hypochlorite degradation is usually more of a concern with 
the purchase of bulk hypochlorite solutions, which are more concentrated and stored longer than 
hypochlorite generated onsite. 

For utilities that routinely use their sodium hypochlorite within 45 days of manufacture, the level 
of perchlorate is likely to be negligible, unless there is some contamination of the original 
ingredients. To minimize the perchlorate risk, sodium hypochlorite should be stored in the dark, 
at cool temperatures, diluted if possible, and used within a few weeks of manufacture. 
ANSI/NSF Standard 60 is expected to be revised in the near future to set a limit for perchlorate 
in bulk hypochlorite solutions. Perchlorate has not been identified as a contaminant in the onsite 
generation of hypochlorite, where the lower concentration of hypochlorite and shorter storage 
time would mitigate perchlorate formation. 

10. Does EPA have any guidance for facilities that use onsite generation to help mitigate the 
problems of these and other impurities? 

EPA has not published guidance for water systems that specifically addresses the use of onsite 
generation of hypochlorite. However, ~e American Water Works Association has published a 
decision-making guide for disinfectant selection by utilities that addresses onsite generation of 
hypochlorite. Further, EPA and other water sector organizations have published guidance on the 
use of hypochlorite generally, which is relevant to the onsite generation ofhypochlorite. 
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11. Change in disinfection products can result in leeching of lead in water lines, such as what 
happened in Washington, DC several years ago. How can we ensure that systems that are 
considering switching disinfection products ensure that the water lines are not going to have 
similar problems? 

EPA published revisions to the lead and copper rule in the October 10, 2007 Federal Register. 
Among the revisions in this final rule was a requirement that systems notify the State and receive 
approval prior to any long-term treatment change. The final rule language lists examples of 
long-term treatment changes, such as switching secondary disinfectants. In addition, EPA also 
published "Simultaneous Compliance Guidance Manual for the Long Term 2 and Stage 2 
Disinfection Byproduct Rules in March 2007." This guidance document provides information 
for systems to evaluate the potential impact of switching secondary disinfectants on their 
corrosion control process. 

12. Does EPA have any data on how much security upgrades to water treatment facilities cost? 
If so, please share that with this committee. 

EPA has compiled data on the cost of physical security upgrades to water treatment facilities 
through a number of sources, including EPA's Security Product Guides, EPA's Water Security 
Initiative pilots, and the Drinking Water Infrastructure Needs Survey. Security upgrade costs 
vary widely depending on the type and magnitude of enhancements, and can encompass a very 
wide range of equipment. In response to this question, EPA could provide more specific cost 
data for security upgrades depending on what specific sorts of upgrades were of interest. 

13. Does EPA have any data on how much it costs to switch treatment technologies? If so, 
please share with this committee? 

EPA has analyzed the costs of implementing a wide range of treatment technologies to enhance 
disinfection processes, such as membranes, UV, ozone, chlorine dioxide, total organic carbon 
removal, and others. These costs vary widely depending on system size and site specific 
circumstances. EPA would be glad to provide more specific cost data upon request. 

However, EPA has not done a cost analysis of switching disinfection practices specifically in the 
context ofiST (or methods to reduce consequences). For example, EPA has not analyzed the 
cost of switching from gas chlorine to hypochlorite (either purchasing a bulk solution or onsite 
generation). 

14. As you stated in our hearing, EPA does not keep a record of how much a vulnerability 
assessment costs a treatment works to complete. In light of this, how can you be confident 
$300,000,000 would be enough to ensure all large water systems could update them on a 
regular basis and successfully manage oversight and enforcement at EPA and at the state 
level? 

EPA has not done an analysis of the projected costs of compliance with proposed legislation. 
Such an analysis would be done as part of the development of a regulation pursuant to enactment 
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ofthe legislation. Further, the costs would depend on specifics of the regulation, such as criteria 
for assigning systems to risk tiers and options for meeting risk-based performance standards. 
Consequently, EPA does not have a position on whether $300,000,000 would be sufficient to 
cover all costs of compliance with proposed legislation. 
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Senator Boxer 

Questions for the Record 
December 17,2013 Hearing on the Nomination of 

Victoria Baecher Wassmer 
to be Chief Financial Officer of the 

U.S. Environmental Protection Agency 
Committee on Environment and Public Works 

United States Senate 

1. Ms. Wassmer, can you describe how your background and experiences at the FAA and 
earlier at OMB have prepared you to be the Chief Financial Officer at EPA? 

Response: I would bring to the role of Chief Financial Officer (CFO) of the Environmental 
Protection Agency (EPA) 20 years of proven professional experience in progressively high
profile positions, including 15 years ofhands-on, practical financial management and 
leadership within the Federal government. My service to the Federal Aviation 
Administration (FAA), the Millennium Challenge Corporation, and Office of Management 
and Budget (OMB) has prepared me for this complex, invigorating opportunity by allowing 
me to learn firsthand the critical importance and practice of being a responsible, vigilant 
steward ofthe American taxpayers' dollars. 

Specifically, in regards to my experience at OMB and FAA, after completing graduate 
studies in public policy at the Kennedy School of Government, I spent six years at OMB. I 
gained experience as a policy analyst in the Office of Information and Regulatory Affairs 
before becoming a program examiner in the Transportation Branch. In these roles, I was 
responsible for overseeing management, regulatory, policy and budgetary issues over an 
array of agencies. I later joined the FAA as a manager and then Deputy Director in the 
Office of Budget. I went on to become a member of the Senior Executive Service and was 
named the Deputy CFO, responsible for managing the $16 billion annual budget that allows 
the FAA to achieve its mission of providing the safest, most efficient aerospace system in 
the world. 

In August 20 II , I returned to the FAA as the Assistant Administrator for the Office of 
Finance and Management. Since then, I have overseen the transition of the agency's finance, 
acquisition, information technology, and region and center operations services into a single, 
integrated shared services model. I have also spearheaded agency reforms that ensure 
resources are properly managed and better optimized to drive cost reductions and financial 
accountability. Through our centralized approach for common financial services, my team 
and I have identified value-added financial strategies and performance measures that have 
realized cost savings, increased efficiency, and reduced duplication in order to better support 
our customers and the FAA mission. Our data-driven strategies helped the FAA identify 
approximately $637 million in FY 2013 budget reductions alone, ofwhich approximately 
$320 million were through contract spending, travel, and other non-pay reductions. During 
my tenure, we also led the agency in achieving the Certificate of Excellence in 
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Accountability Reporting (CEAR) Award for the FAA's FYs 2011 and 2012 Performance 
and Accountability Report (PAR), marking the eighth and ninth time the agency has 
received this distinguished award. In addition, we led the FAA in receiving unqualified 
financial statements audit opinions from the agency's independent public accountants in 
FY2011, 2012 and 2013. 

Combined with my formal education and leadership training, my practical experience has 
prepared me well to be the CFO at EPA. 

2. Ms. Wassmer, can you describe how, with your background and experiences working 
for the FAA, OMB, and with the Office of the Vice President's Millennium Challenge, 
you will provide a fresh perspective and bow you will work to change, as appropriate, 
EPA's financial management systems? 

Response: If given the honor of serving as the Chief Financial Officer (CFO) of the 
Environmental Protection Agency (EPA), once I am a member of the EPA team, my first 
priority will be to use every means possible to identify the changes needed to improve the 
performance, integrity, and transparency ofthe EPA's financial management systems. As 
part of my immersion in the agency, I will meet with a range of internal stakeholders and 
external customers, review financial documents, and investigate existing practices, policies, 
and procedures to gain a comprehensive familiarity of the systems that are currently in place 
and to identify opportunities for improvement. While I cannot provide examples of specific 
changes I would make until I have an educated, hands-on understanding of the agency's 
current state, my goal and focus over the course of my appointment will be to make changes 
in the near-term that will expedite improvements needed to ensure the integrity of the EPA's 
financial practices while developing and implementing a long-term plan that will drive the 
continuous improvement of those practices. I will rely heavily on lessons learned and best 
practices gained over my 20-year career and specifically through my service to the Federal 
Aviation Administration (FAA), Office ofManagement and Budget (OMB), and the 
Millennium Challenge Corporation to apply a strategic, data-driven approach to 
implementing sound business practices that will ensure performance and accountability. 

In my current work as Assistant Administrator for the Office of Finance and Management 
for the FAA as well as in my previous roles as Vice President of Administration & 
Finance/CFO for the Millennium Challenge Corporation and the FAA, I have been 
responsible for providing oversight and management for each agency's complex, multi
billion dollar appropriations and ensuring accountability to the American taxpayer for all 
laws, policies, and procedures. In each of these positions as well as in my role as Deputy 
Director ofthe Office of Budget at FAA, I have also spearheaded the reorganization of 
financial organizations and operations to optimize financial reporting, financial systems, 
internal controls, audit and accounting standards, budget formulation and execution, 
performance management and cost controls. 

Regardless of the current health of a financial management system, my experience has 
taught me that the role of a leader is to ensure that the system remains on a continuous path 
of improvement. As with any process, something can always be done better. It is a matter of 
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proactively looking for those opportunities by tracking and analyzing meaningful data, 
listening to the feedback of stakeholders, and measuring performance against relevant 
targets. This is what I have done at the FAA, OMB, and the Millennium Challenge 
Corporation, and it is what I would do as CFO ofthe EPA. 

3. Ms. Wassmer, one of the roles of the Chief Financial Officer is to oversee EPA's goal 
setting process. Can you explain how you would ensure that EPA is working every day 
to enhance safeguards for pregnant women, children, and other vulnerable 
populations? 

Response: If confirmed as the Chief Financial Officer (CFO), goal setting would be an 
important responsibility of mine and integral to Agency decision making. I look forward to 
working within EPA to set forth strategic direction and consider tough choices needed to 
meet our mission. As I have done at FAA and in previous positions, I will work with the 
relevant office(s) at EPA to use a data-driven approach to inform EPA's planning process to 
ensure that the appropriate level of safeguards are in place for all of the American public, 
including sensitive populations. 

4. Ms. Wassmer, can you describe what in your background best prepares you to be 
EPA's Chief Financial Officer? 

Response: Over my 20+year career since graduate school, I have worked in all levels ofthe 
government's financial arena- from a new analyst to a seasoned Assistant Administrator for 
Finance and Management. I understand and have successfully shouldered the important 
responsibility, the increased scrutiny, and the critical accountability that comes with being a 
Chief Financial Officer (CFO) and ensuring the effective, judicious execution of an agency's 
budget. Yet, as with everyone, I am the sum total of my experiences. Many ofthose 
experiences have taught me what works in a particular situation, while others have shown 
me what does not work. In my professional life, the worker, the employee, the colleague, the 
leader I am today was formed by each of those experiences, and it is that, more than 
anything, which has best prepared me to successfully take on the role of the Environmental 
Protection Agency's CFO. 

Growing up, my parents instilled in me through their own careers and actions the belief that 
public service is a noble calling and that it is an honor to be in a position where you can 
serve others. In my first jobs out of college as a job developer for tradeswomen and project 
manager in Chicago, I learned how you can help others excel by ensuring they have the 
opportunity to be successful. Through my work in South Africa, I learned that if you engage 
the people who are most affected by a problem, their input will often help you identify the 
best solution. It also reinforced my belief that given opportunities, individuals can achieve 
great heights and that everyone deserves to be treated with dignity and respect. During my 
time at OMB, I learned from master senior executives and policy officials who showed me 
each day through their actions that integrity is always a personal option and that you should 
always strive to do the right thing, even when it is the harder or unpopular path. At the 
Millennium Challenge Corporation, I learned the true value of a dollar, and how far you can 
stretch it if you optimize your resources and focus on what is truly needed, not what is most 
wanted. I was reminded that a fresh perspective can help you identify new ways to work 
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smarter and achieve cost savings that can be reinvested in the programs that make the 
biggest difference. 

As the Assistant Administrator for the Office of Finance and Management, I stood-up a new, 
first-of-its-kind shared services organization that today provides efficient and effective 
enterprise-wide business solutions and services to customers across the FAA as well as to 
the Department of Transportation and other government agencies. This has been an 
incredible learning experience. It taught me how to work with many diverse senior 
executives with differing opinions and personal agendas and how to facilitate consensus for 
the adoption of the best possible decisions for the agency. It also reinforced my belief that as 
the leader of an organization, you are ultimately responsible for the decisions made and the 
quality of the services provided. So, you have to set the bar high, make your expectations 
clear, continually take the pulse of your organization, proactively identify and try to fix what 
does not work or what could be improved, put reliable systems in place that measure 
performance, be open to a course correction, and help make the people you work with and 
the people you work for successful. 

While I could not begin to list everything I have learned and been taught over the course of 
my career, I have a deep understanding of what it takes to be a leader in a government 
agency and to be a responsible steward of the taxpayers' resources. I will bring these 
experiences with me if I am given the opportunity to serve as the CFO of the EPA, and I will 
work every day to restore and ensure the integrity of the agency's financial management 
systems and to earn the trust of you and the American taxpayers. 

5. Ms. Wassmer, one of the EPA Chief Financial Officer's responsibilities is to be the 
agency audit follow·up official responsible for agency·wide audit resolution and 
ensuring action officials implement corrective actions in response to OIG 
recommendations. Do you agree that, if confirmed, you will work with agency officials 
to ensure that appropriate actions are taken to implement corrective actions in 
response to OIG recommendations? 

Response: I respect the Inspector Generals' independent oversight of agency programs and 
operations. I believe an IG's mission to promote efficiency, effectiveness, and prevent and 
detect fraud, waste, and abuse aligns with a Chief Financial Officer's ethical and legal 
responsibility to ensure sound and proper use ofthe American taxpayers' dollars. If 
confirmed, I will work with the EPA's OIG and program and regional offices, as 
appropriate, to agree on and implement appropriate corrective actions as expeditiously as 
possible. 
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Senator Vitter 

1. Are you familiar with the criminal case against John C. Beale? As you should know, 
Beale was a career civil servant that bilked the agency for millions in unearned bonus 
pay, unauthorized travel, and by simply being paid for work he did not do. As the 
chief financial officer for the agency, it will in large part be your responsibility to 
develop and implement new systems to protect against this sort of fraud in the future. 
Please share with the Committee the steps you will take in your first 100 days to 
reform the agency and prevent future fraudulent acts. 

Response: I have only seen press coverage and early warning reports issued by the Inspector 
General in December that were prepared at your request. Based on what I have seen, 
strengthened internal controls and careful monitoring of those controls would deter such 
conduct in the future and, if detected, end it more quickly and effectively. I take very 
seriously my responsibility to be a trustworthy steward of taxpayers' dollars. If confirmed, I 
will review the facts of the incident and the actions EPA has completed or plans to complete 
to ensure that ineffective controls, which may have failed to prevent Mr. Beale's fraud, are 
addressed swiftly and that compliance is monitored closely. 

2. In the case of John Beale, it appears that he could not have been able to accomplish 
his fraud against the American taxpayer without the assistance, either knowing or 
unknowing, or other EPA staff. For example, the Committee has learned that Robert 
Brenner was often the one who approved Beale's requests for bonuses and that Beth 
Craig approved his travel. Have you had the opportunity to review the facts of this 
case? Do you concur with my assessment that others at the agency participated, 
perhaps unknowingly, in Beale's fraud? What do you plan to do in your position as 
CFO to ensure that EPA employees are not bilking the taxpayers out of millions? 

Response: I have not had the opportunity to review the facts of this case in detail. However, 
if confirmed, I will conduct a thorough and expeditious review of the facts and the actions 
EPA has completed or plans to complete to ensure the appropriate internal controls and 
compliance monitoring are in place to prevent the fraud Mr. Beale perpetuated. I also will 
ensure the OJG receives my full cooperation in its ongoing investigation. 

3. In the case of John Beale-did you know that he was still on pay roll AFTER his 
manager-Gina McCarthy-believed he had retired from the agency? How can 
something like that happen? Do you agree with me that such a disconnect is 
unacceptable? 

Response: Again, I am not familiar with the details of this case. If confirmed, I will review 
the facts of the incident and ensure that EPA has taken or takes the necessary actions to 
prevent future fraud such as this. 

4. Are you aware of the fact that the EPA Inspector General has identified "Workforce 
Planning" as a serious management and performance challenge for the agency? Are 
you aware of the fact that according to the EPAIG, EPA currently does not identify 
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the essential functions of staff based on data? Do you agree with me that a failure to 
identify essential agency functions based on data is a serious failing? Wouldn't the 
Harvard School of Public Policy frown on such a shabby state of affairs? 

Response: I can assure you that I value the prudent use of sound, reliable data to inform 
decisions. In fact, throughout my career, I have relied heavily on data-driven approaches 
to make strategic business decisions at the corporate level. I am aware of the Inspector 
General's work on this important issue and understand its concerns regarding workload 
planning at EPA. If confirmed, I will review the issue and the actions EPA has completed or 
plans to complete to improve workload planning across the Agency so I can make a more 
informed decision regarding the appropriate next steps to move the Agency forward on this 
issue. 

5. Are you aware of the fact that despite prodding from GAO and the IG, EPA has not 
developed analytical methods or collected data to measure its workload and the 
corresponding workforce levels necessary to carry out that workload? How do you 
intend to remedy that? 

Response: I respect the Inspector Generals' and Government Accountability Office's 
independent oversight of agency programs and operations. Their work to promote the 
efficient and effective use of the American taxpayers' dollars aligns with a Chief Financial 
Officer's duty to be a responsible steward of those resources. I am aware of the OIG and 
GAO reports and understand their concerns regarding workload planning at EPA. If 
confirmed as CFO, I will take a close look at this issue so that I can determine the 
appropriate next steps to drive the Agency's progress on data-driven workforce planning. 

6. Are you aware that when the EPW Committee asked EPA how much money the 
agency spent to conduct the watershed assessment of the Bristol Bay Watershed in 
Alaska, EPA admitted to my staff that they had no way of calculating the amount of in 
house resources dedicated to the effort? Do you find such a state of affairs acceptable? 
If not, will you commit to me today that as the CFO you will develop a process that 
will require the agency to know how much taxpayer dollars are being spent on agency 
activities? 

Response: I was not aware of this issue until recently, and I am not familiar with the 
details. However, in my experience, cost accounting can provide useful financial 
management data to inform decisions to allocate budget resources, initiate or modify 
programs or projects, improve efficiency, and evaluate performance. If confirmed as 
CFO, I will review the issue thoroughly and take the appropriate action to expeditiously 
respond to your concern. 

7. As you may know, there have been 3 OIG reports on EPA justification for workforce 
level with the first being released on December 20,2010, the second on September 14, 
2011 and the last on August 30, 2013. Over the span of 3 years these reports have come to 
the conclusion that EPA is not meeting the requirements set by Title 5 CFR Part 250.202 
the Human Capital Assessment and Accountability Framework, which states that 
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workforce planning systems include a workforce analysis process that identifies the size 
and characteristics of the workforce needed to meet organizational goals. Contrary to 
this requirement EPA has not conducted the necessary workload analysis to determine 
the correct number of FTEs needed to specifically carry out the most essential parts of 
its mission. EPA has not done so for 20 years and still does not do so as of2013. If 
confirmed as EPA's next CFO, will you commit to implementing a system can accurately 
model the workforce needs of the agency. 

Response: As I stated previously, I assure you that I value the prudent use of sound, 
reliable data to inform decisions, and I have relied heavily on data-driven approaches 
throughout my career to make strategic business decisions at the corporate level. I am 
aware of the OIG reports and understand its concerns regarding workload planning at 
EPA. If confirmed as CFO, I will take a close look at the specifics and determine the 
appropriate next steps to move the Agency forward on this issue. 
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Questions for the Record 
December 17, 2013 Hearing on the Nomination of 

Thomas Burke to be Assistant Administrator of the 
Office of Research and Development, U.S. Environmental Protection Agency 

Committee on Environment and Public Works 
United States Senate 

Senator Barbara Boxer 

1. Dr. Burke, do you agree that the Environmental Protection Agency (EPA) should use 
the current, best available science when making decisions on how to best protect human 
health and the environment, including implementing the recommendations of the 
National Academy of Sciences (NAS)? 

Response: I agree that EPA should use the most current and best available peer reviewed 
science to inform decisions on protecting health and the environment. As chair and member 
of several National Academy of Sciences studies examining EPA science, I also agree that the 
agency should be responsive to the recommendations of the Academy and work to implement 
them to the best degree possible. 

2. Dr. Burke, can you describe how your experiences on numerous NAS Committees and 
EPA science advisory councils, including the EPA Science Advisory Board, have 
prepared you to lead scientific research and development at EPA? 

Response: I have worked closely with the agency as a member of the Science Advisory 
Board and member of the Board of Scientific Counselors. I have also served on the Board on 
Environmental Studies and Toxicology ofthe National Academy of Sciences and chaired a 
number of major Academy studies of EPA science. This experience has given me a strong 
understanding of the strengths and challenges of the EPA Office of Research and 
Development, and has provided me a valuable perspective of the views of a broad range of 
EPA stakeholders including business and industry, state health and regulatory agencies, 
academia, and community and environmental advocates. 
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Senator David Vitter 

1. During the December 17,2013, nominations hearing you committed to making data 
and information that underlies scientific studies used to justify EPA rulemakings 
available to the public. However, when it comes to most regulations under the Clean 
Air Act, the EPA has a practice of withholding underlying data, making it impossible 
for Congress and the public to fully understand the scientific underpinnings of major 
federal regulations. How will you reconcile EPA's current practice of withholding 
underlying data? How will you ensure that EPA's scientific work is objective and 
reproducible? 

Response: Transparency and scientific integrity are very important to the agency's work. I 
understand that EPA has taken appropriate and substantial steps to increase transparency and 
public access to information. However, it is essential to protect the privacy of individuals who 
have served as subjects in studies and their personal health information. If confirmed, I intend 
to continue the agency's ongoing efforts to ensure that scientific and technical information that 
is intended to inform or support agency decisions continues to be based on the best available 
science. 

2. Do you believe it is a conflict of interest for a researcher to receive funding from the 
EPA to conduct research, and then sit on exclusive panels for the agency making 
decisions based on the very same research? 

Response: I believe it is important to have a balanced perspective in any review of research 
results and findings. Receiving funding from EPA should not disqualify outstanding scientists 
from participating in scientific panels however it is important to have strong and transparent 
measures to identify conflicts of interest. In my experience, science advisors may provide 
recommendations regarding scientific evidence but are not "decision makers" for the agency. 

3. Isn't it correct that you and at least one of your close colleagues, Dr. Jonathan Samet, 
have received millions of dollars in research grants from the agency? If so, how many 
EPA research grants have you received? Please describe the scope of the research, 
which person and office at EPA authorized the grant, and the amount of the grant. 

Response: Dr. Samet is a former colleague; he left Johns Hopkins in 2008 to take a position 
at the University of Southern California. Although we worked together on many academic 
activities, I was not a co-investigator in any of his EPA funded research. 

The only major research grant I have received from EPA was a highly competitive Science to 
Achieve Results (STAR) grant in 2008 from the ORD National Center for Environmental 
Research entitled "Longitudinal Indicators of Policy Impact on Pollution, Exposure and Health 
Risk" The amount ofthe award was $499,961. I received funding from EPA Region 3 
through a cooperative agreement in 1994 to address community environmental health 
concerns in South Philadelphia. The project was entitled "Pilot Multi-Media Environmental 
Health Characterization of South and Southwest Philadelphia" and the total funding was 
$519,000. 
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4. EPA research grants are supposed to be awarded in an unbiased and merit-based 
fashion. However, concerns have been raised that EPA summarily awards the same 
applicants the limited number of grants. Moreover, Dr. Burke, along with several of his 
colleagues at the Johns Hopkins University have received numerous EPA research 
grants. To ensure a competitive and neutral grant process, will you commit to acting 
without bias or favoritism in distributing EPA research grants? 

Response: If confirmed, I will work to ensure that the research grant process is competitive 
and that the criteria for scoring the applications are clearly presented and transparent. 

5. In recent years, the EPA Inspector General (I G) and the Government Accountability 
Office (GAO) reported instances where EPA grants have been awarded with no public 
notice, competition, or accountability. Will you commit to adopting all of the IG and 
GAO's recommendations regarding EPA's grant programs? 

Response: I take seriously the role that the Inspector General and Government Accountability 
Office play in assessing the accountability of government programs, and if confirmed, I would 
welcome their recommendations. While I am not familiar with reports referenced in this 
question, if confirmed, I commit to reviewing the recommendations of the IG and GAO and 
giving them due consideration. 

6. Francesca Grifo, former senior scientist and director at the Union of Concerned 
Scientists was recently appointed to serve as EPA's Scientific Integrity Officer within 
the Office of Research and Development. If confirmed, how do you intend to work 
with the Scientific Integrity Officer? 

Response: As I mentioned in my opening statement, I have a deep respect for the work of the 
agency scientists and I believe science is the "backbone" of EPA decision-making, and has 
been the foundation of our nation's environmental progress over the past four decades. 
Science should be credible, transparent, and inclusive. If confirmed, I look forward to 
working with Dr. Grifo to see that the agency's Scientific Integrity Policy is fully 
implemented across the Office of Research and Development and EPA as a whole. 

7. Are you familiar with Francesca Grifo, EPA's recently appointed Scientific Integrity 
Officer? Do you believe there is any reason to be concerned that Dr. Grifo's work at the 
Union of Concerned Scientists may affect her ability to carry out the responsibilities of 
the Scientific Integrity Officer? 

Response: Although I do not know Dr. Grifo personally, I have reviewed her vitae and 
believe that her training and experience, including her work with the Union of Concerned 
Scientists, provide her with strong credentials to serve as Scientific Integrity Officer. If 
confirmed, I look forward to working with her to ensure the integrity of EPA science. 

8. In promulgating National Ambient Air Quality Standards (NAAQS), EPA has 
repeatedly relied on studies that are based on individual cohort data collected in the 
early 1980s. In 2004, NAS cautioned against relying solely on these studies because of 
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the potential problems given that "cohorts were established decades ago, and some 
critical data items, including residence history, smoking rates, dietary factors, and 
other potential confounding and modifying factors, have not been updated." Do you 
agree with the NAS's caution against using studies that rely so heavily on outdated 
cohorts? Will you commit to reviewing this issue and reporting back to the Committee 
with specific guidance on how you intend to use such studies in setting standards and 
assessing risk? 

Response: EPA's work to protect public health and the environment through programs such 
as promulgating National Ambient Air Quality Standards needs to be based on strong science. 
The NAAQS program is very important, and if confirmed, I look forward to reviewing this 
issue and working to ensure that the Integrated Science Assessments that provide the 
foundation for NAAQS decisions reflect the best possible science. 

9. In the Office of Management and Budget's 2013 report on benefits and costs of 
federal regulations, over 80 percent of the claimed monetized benefits of all federal 
regulations were based on PM2.5 reductions. However, the report listed six major 
uncertainties, including a core uncertainty that PM2.5 may not cause the increased 
risk of mortality at lower concentrations. 

a. Do you agree that these uncertainties are significant within the context of cost
benefit analysis? 

b. Do you believe that EPA should address these uncertainties by developing 
integrated quantitative uncertainty analyses? 

c. Will you commit to conducting this type of uncertainty analysis in the upcoming 
ozone NAAQS review? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. I look forward to reviewing this issue and working to ensure that the scientific 
foundation for EPA decisions reflect the best possible science. 

10. OMB Circular A-4 requires key uncertainties to be disclosed and quantified to the 
extent possible to inform decision makers and the public about the effects and 
uncertainties of alternative regulatory actions. However, EPA has a practice of 
excluding and failing to quantify key uncertainties in the cost-benefit analysis of 
rulemakings. Will you commit to following all OMB circulars and guidelines? How will 
you ensure that key uncertainties are included and quantified in the cost-benefit analysis 
of EPA rulemakings? 

Response: While I am not familiar with the specific requirements of that OMB circular and 
how it relates to the duties of ORD, if confirmed, I would certainly commit to follow all 
applicable OMB circulars and guidelines and to support the broader agency's efforts to 
comply with any such requirements. A big part of the ORD mission is to help provide 
information to fill key data and science gaps which can help to more fully characterize 
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uncertainty. If confirmed, I will work very hard to provide the agency with the tools and data 
necessary to deal with uncertainty in our regulatory analyses. 

ll. In FV2013, ORD received approximately $725 million in new appropriations and 
had $150 in unobligated balances. Vet, no one knows exactly how these funds are used 
or whether they are being used most efficiently to produce beneficial gains. In effect, 
EPA has no way of evaluating the environmental "bang for the buck" for each ORD 
researeh program. Will you commit to providing Congress an accounting on the costs 
and potential and actual beneficial gains of each ORO research program? If 
confirmed, how will you allocate spending in the Office of Research and 
Development? 

Response: I am not familiar with the details ofORD's budget. If confirmed, I look forward to 
reviewing this issue to ensure that the resources are being utilized prudently and are focused 
on the priorities important to supporting the agency's mission. 

12. The psychologist Brian Nosek and colleagues recently wrote: "Publishing norms 
emphasize novel, positive results. As such, disciplinary incentives encourage design, 
analysis, and reporting decisions that elicit positive results and ignore negative results." 
Therefore, it seems that there is less of an emphasis on replication of findings to ensure 
scientific integrity than developing novel findings. 

a. Do you believe that there is publication bias that leads to greater publication rates of 
studies reporting positive results compared to studies showing no relationship? 

Response: Yes, I agree that there is a bias toward greater publication of positive studies. 
There may be many factors that contribute to this, including a lower submission rate by 
investigators when study results are negative and the possibility that weaknesses in study 
design may contribute to a higher likelihood of negative results. 

b. Considering the likelihood of a possible publication bias by journals and a possible 
bias toward funding positive results by federal agencies, how do you recommend EPA 
consider this bias in weighing positive and negative studies? 

Response: EPA should consider all relevant well-conducted and peer-reviewed studies, 
regardless of whether they are positive or negative, and include clear criteria for inclusion and 
exclusion of studies. Review and assessment of studies should be based upon the quality of the 
research, including study objectives and design, statistical power, presentation of the findings 
and conclusions, and consideration of study limitations, uncertainty, bias and confounding. 

13. The scientific integrity of EPA's hallmark IRIS program has been questioned by 
Congress as well as the National Academy of Sciences (NAS). While Dr. Ken Olden is 
working to bring new leadership to the program, there is much more work that needs 
to be done. 
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a. Can you commit to ensuring that all draft and final assessments released by the 
IRIS program are consistent with the recommendations of the NAS Formaldehyde 
committee which recommended changes for all IRIS assessments, not just 
formaldehyde? 

Response: My understanding is that the IRIS Program has been implementing the 
recommendations using a phased approach, consistent with the advice of the National 
Research Council (NRC), making the most extensive changes to assessments that are in the 
earlier stages of assessment development. Additionally, in July 2013, EPA announced 
enhancements to the IRIS Program that will improve the science quality of assessments, 
improve the productivity of the Program, and increase transparency. These changes are 
consistent with the NRC recommendations. If confirmed, I look forward to working with the 
National Center for Environmental Assessment. 

b. Science bas advanced significantly over the last 25 years. Will you ensure that as 
part of the improvements in the IRIS program, the Agency will move away from 
outdated default assumptions and instead always start with an evaluation of the data 
and use modem knowledge of mode of action-- how chemicals cause toxicity- instead 
of defaults? 

c. Do you agree that standard protocols should be developed to enable all studies to 
be independently judged based on their quality, strength, and relevance regardless of 
the author affiliation or funding source? If so, will you make development of these 
standard approaches a priority? 

d. To further improve the IRIS Program, can you commit to revising the way hazard 
values are presented to the public to ensure that critical science policy choices are 
transparently presented and not comingled with scientific assumptions? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. I look forward to reviewing this issue and working to ensure that the scientific 
foundation for EPA decisions reflects the best possible science and that information is 
communicated in a transparent manner. 

14. While health protection is often seen as the responsibility of EPA risk managers, 
when it comes to scientific assessments, the job of a risk assessor or toxicologist should 
be to produce assessments that are predictive of risks. 

a. Do you agree that the role of the IRIS program is to identify values that are 
predictive of the potential health risks rather than those that provide the most 
conservative (lowest) value? 

b. Will you support an approach to chemical assessment that results in hazard values 
that are predictive of actual health risk? 
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Response: IRIS assessments are designed to be scientific reports that provide information on 
a chemical's hazards and, when supported by available data, quantitative toxicity values for 
cancer and non-cancer health effects. EPA's work to protect public health and the 
environment needs to be based on strong science. I look forward to reviewing this issue and 
working to ensure that the scientific foundation for EPA decisions reflect the best possible 
science. 

1 S. It is my understanding that internally the IRIS program no longer relies on 
definitions that are still publicly used (for example, the definition of the RID and the 
meaning of confidence values in IRIS), yet EPA has never used any formal stakeholder 
or public or peer review process to implement these changes. Instead EPA seems to be 
relying on a 2002 review received from EPA's Risk Assessment Forum Technical 
Panel, and staff appear to pick and choose which suggestions they will follow and 
which they will not implement. 

a. Will you commit to engaging stakeholders before changes to critical definitions 
and methodologies in the NAAQS and IRIS program are made? 

Response: Yes, if confirmed, I will review the definition of the RID and the confidence 
values. 

16. Currently, when developing hazard values for exogenous exposures the IRIS 
Program does not consider natural environmental levels of chemicals, e.g., exposure to 
minerals from geologic formation, exposure to off-gassing from foliage, or levels 
naturally produced by the human body as part of its metabolic processes. 

a. Do you agree that chemicals associated with the body's natural metabolic processes 
should be addressed specifically and separately in the development of a hazard value? 

Response: This is an important consideration in understanding and managing incremental 
risk from environmental exposure. Since there are many natural products of metabolism that 
may have toxic effects if they are out of balance, the fact that they are naturally produced does 
not make them "safe" at all doses. 

b. What is your position about addressing natural environmental chemical levels as 
distinct from background man-made emission? 

Response: I believe that these are important considerations that should be presented as part of 
the problem formulation prior to undertaking a risk assessment. However, health based 
regulatory standards do not distinguish between natural occurring and man-made sources. 
Addressing incremental risks above background is an important consideration in risk 
management and the determination of "acceptable" risk in regulatory decision making. 
Reducing risks below background levels may not always be technicaJJy feasible. 
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c. Do you agree that IRIS hazard values should be able to pass a reality check and 
accommodate levels associated with existing natural exposures that are not known to be 
associated with any adverse effects at these low exposure levels? 

Response: I cannot agree without more information about the specific pollutant of concern. 
The adverse effects of hazardous agents are not driven by whether or not they are "naturally" 
occurring. For example radon is known to increase risk of lung cancer. The source of the 
exposure does not impact the dose at which an adverse effect is observed. Natural occurrence 
and background levels are more appropriately considered in the risk management strategy. 

17. There is a pressing need for priority setting when it comes to chemical evaluations 
within ORD and throughout EPA. 

a. Can you commit to d·eveloping a clearly articulated prioritization process for high 
priority IRIS assessments that benefits from, and is responsive to, engagement from 
all stakeholders? Will you ensure coordination with other EPA program offices? 

Response: I understand that EPA has previously committed to the Government Accountability 
Office that it will better describe for internal and external stakeholders and the public the 
nomination and selection process for chemicals for IRIS toxicity assessments, including the 
rationale for not selecting nominated chemicals for the full IRIS assessment. If confirmed, I 
look forward to working with scientists in the National Center for Environmental Assessment 
on this issue. 

18. A 2011 GAO report recommended that EPA needed a more coordinated approach 
to managing its laboratories. In 2013 a National Academies (NAS) panel began 
reviewing EPA's laboratory capabilities. If the NAS study and EPA's own review 
substantiates that unnecessary and costly redundancy do indeed exist, do you commit 
to expeditiously undertake appropriate actions to consolidate or close labs, and reduce 
redundant staff? 

Response: I understand that EPA has undertaken to do a study ofthe laboratory enterprise 
and has engaged the National Academies as part of this process. If confirmed, I will look into 
the progress of this effort. 

a. Can you commit to developing a plan to undertake research in order to build the 
datasets necessary to establish scientific confidence for regulatory use of a tiered, risk
based approach for using high-throughput/high-content screening assays for safety 
evaluations (looking to approaches already developed such as the from the Hamner 
Institute)? 

Response: EPA's computational toxicology research program is recognized nationally and 
internationally as bringing new science to bear on chemical safety and has made great progress 
in this area since the release of the NAS report. 

8 



19. Industry and federal research efforts have invested millions to better understand 
how chemicals interact with biological systems at human exposure levels in order to 
ensure development of human health risk assessment prediction models that are as 
accurate -and science-based as possible. However, IRIS has a long track record of 
dismissing these types of scientific biologically-based models and asserting that such 
approaches cannot prove the defaults are not warranted. Demanding that science 
proves a negative is an anti-scientific policy and indicates a deep seated prejudice 
against use of mode of action knowledge to replace defaults. 

a. Why shouldn't EPA use the most up to date knowledge on mode of action and dose 
response at environmentally relevant exposures in lieu of outdated default approaches 
for hazard identification and dose response throughout the Agency, including in the 
IRIS Program? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. If confirmed, I will work with scientists within and outside of the agency to 
ensure that EPA's work reflects the best possible science. 

b. Many scientists have criticized IRIS for its current framework and suggested 
using a weight of evidence framework. Thus, a litmus test for an improved IRIS will 
be adoption and use of a weight of evidence framework that incorporates all of the 
relevant and reliable data and knowledge of hypothesized modes of action, so that 
there is a clear and objective presentation of the extent to which existing data and 
knowledge do, or do not, support each hypothesis, including the default. Assuming you 
support such an approach, can you provide us with a timeline for when we might see 
such an approach adopted within IRIS? 

Response: Hazard identification involves integrating evidence from human, animal, and 
mechanistic studies in order to draw conclusions about the hazards associated with exposure to 
a chemical. In general, IRIS assessments integrate evidence consistent with a framework 
developed by Sir Bradford Hill, which outlines aspects- such as consistency, strength, 
coherence, specificity, dose-response, temporality, and biological plausibility- for 
consideration of causality in epidemiologic investigations. These were later modified by 
others and extended to experimental studies. My understanding is that, currently, the National 
Center for Environmental Assessment uses existing guidelines that address these issues to 
inform assessments. If confirmed, I look forward to working with the National Center for 
Environmental Assessment on these issues. 

20. In developing chemical assessments, such as those in IRIS, there is a blending of 
science, policy and science policy assumptions and choices throughout the evaluations. 

a. Do you agree that IRIS assessments should explicitly acknowledge and 
transparently convey the science and assumptions around the science (i.e., handling 
uncertainty) inherent in IRIS assessments? 
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Response: Strong science and transparency are essential to the IRIS Program and important 
to all of EPA's work. If confinned, I look forward to working with the National Center for 
Environmental Assessment on this issue. 

21. In the 2009 NAS committee you chaired issued a report recommending there 
should be one unified approach for dose- response modeling. Unfortunately, such an 
approach may not always consider the millions of dollars of research that have been 
invested to explore the mechanisms of action of individual chemicals. Significant 
activities, coordinated by the Alliance for Risk Assessment, have been undertaken 
since 2009 to broaden the understanding of dose-response and to link different 
approaches to conducting dose response to problem formulation. This has resulting in 
more than 30 published case studies, illustrating qualitative categorization, 
quantitative screening and in-depth assessments. 

a. Do you support linking dose response to problem formulation such that the 
complexity of the dose response approach is "fit for purpose" and reflects the range of 
decision options and likely regulatory impacts? 

b. Do you believe that any approach implemented needs to put chemical specific 
information and test data ahead of standardize approaches? 

c. Will you support an approach the puts chemical specific information and test data 
ahead of standardized approaches in the IRIS program? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. If confirmed, I will work with scientists within and outside of the agency to 
ensure that our work reflects the best possible science. 

22. In the past you have suggested, in an NAS report you chaired, that information on 
nonchemical stressors should be incorporated into assessments and EPA should put 
further research dollars into evaluating the interactions between chemical and 
nonchemical stressors. 

a. Considering the struggles ORD is having simply evaluating chemical stressors in 
the IRIS program, do you believe that ORD has the staff, with requisite qualifications 
and financial capacity, to also take on evaluations of nonchemical stressors? 

b. Shouldn't ORD first convince Congress, NAS, and all other stakeholders that they 
can appropriately evaluate chemical stressors before broadening their scope? 

Response: If confinned, I look forward to further exploring this important issue with 
scientists within and outside of the agency. 

23. As noted in "Science and Decisions: Advancing Risk Assessment" (NRC, 2009) 
" ••• formal consideration of numerous simultaneous chemical, physical, and 
psychosocial exposures with evaluation of background disease processes and other 
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dimensions of vulnerability could quickly become analytically intractable if the 
standard risk-assessment paradigm is followed, both because of the computational 
burden and because of the likelihood that important exposure and dose-response data 
will be missing. That points toward the need for simplification of risk- assessment tools 
in the spirit of iterative risk assessment ••• " 

a. Since the NAS 2009 report there have been significant advances in the development 
and application of tiered, iterative tools for cumulative risk assessment, including 
development by the World Health Organization of a formal framework for risk 
assessment of combined exposure to multiple chemicals. Do you support use of this 
WHO framework? If not, why not? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. If confirmed, I will work with scientists within and outside ofthe agency to 
ensure that all of our work reflects the best possible science. 

24. Currently the staff in the IRIS Program are the sole arbiters of determining 
whether and to what extent draft IRIS assessments should be revised to reflect input 
from peer reviewers and the public. EPA's own Scientific Advisory Board has 
recommended the use of a "monitor" or "editor." 

a. Can you commit to ensuring that a 3rd party, independent of the IRIS Program, is 
tasked with ensuring that EPA staff have sufficiently considered and responded to 
peer reviewer and public input before assessments and other documents are finalized? 

Response: Public comment and robust expert peer review is an important part of the agency's 
scientific work, and responding to public and peer review comments is an important step in 
completing a scientific product. It is my understanding that responses to public comments are 
documented in an appendix to each IRIS assessment so that interested parties can judge the 
adequacy of the response. If confirmed, I look forward to working with scientists in the 
agency to explore this issue further. 

25. In previous comments on IRIS reform, you said that EPA's IRIS program is in 
"crisis" and is in need of reform while further stating "the sleeping giant is that EPA 
science is on the rocks ... if you fail, you become irrelevant, and that is kind of a crisis." 
Further, you admonished, "You can't fail at this time." 

In response to a question you said, "We owe it to the American public, we owe it to the 
scientific community ... to have risk assessments based in sound science. It would be 
better to do it right than destroy the credibility of the process." 

The NAS report on formaldehyde was critical of the process as well as the underlying 
science that EPA used in its draft assessment. Your October 2011 testimony emphasized 
not only the importance of the process but, more importantly, the scientific conclusions 
or scientific content of the IRIS assessments. 
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a. Given the significance of this risk assessment to the scientific process and for restoring 
the public confidence in EPA's science, it is imperative that you commit to having the 
NAS retook at the next iteration of the formaldehyde IRIS assessment. Can I have your 
assurance that this peer review will take place? 

Response: If confirmed, I will work to implement the recommendations of the NAS 
Formaldehyde Committee, not only for formaldehyde but for all IRIS documents. While I can 
assure there will be rigorous peer review of the revised formaldehyde document, I believe it is 
premature for me to provide assurance that another NAS committee will be convened 
specifically to re-review formaldehyde. I do look forward to working closely with the NAS to 
continually improve the quality of EPA science. 

26. EPA, at the urging of stakeholders, will convene a scientific workshop on 
formaldehyde in the first half of 2014. Three key issues have been identified for 
discussion. I am concerned that this workshop will be similar to typical EPA science 
workshops of the past where the agency solicits input from a variety of stakeholders, 
irrespective of their qualifications, listens politely and without comment' and provides 
no resolution or feedback. Quite frankly, that is a waste of time and resources. I want 
to see difference in interpretation of the data, particularly from the epidemiological 
studies, narrowed. It is my hope that a robust dialog will help accomplish that. EPA 
staff should be engaged participants in the dialog, not mute listeners and I suggest 
EPA engage a professional facilitator and have the proceedings of the workshop 
published. Will you commit to be personally involved in the development and conduct 
of this workshop and ensure that the right scientists with the relevant subject matter 
expertise are at the table? 

Response: Workshops to address important scientific issues, such as those related to 
assessing the health risks of formaldehyde, can help the agency in conducting its work. If 
confirmed, I look forward to working with the National Center for Environmental Assessment 
to ensure that this workshop is successful and includes experts with the appropriate 
background and knowledge. 

27. The EPA workshop is timely, important at both the scientific and policy levels, and 
deals with scientific challenges of the highest order. How will you assure EPA 
integrates high quality information to help inform regulatory decisions for 
formaldehyde that presents complex challenges? How will EPA conduct a thorough, 
state-of-the-art WOE evaluation of the entire database? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. If confirmed, I will work with scientists within and outside of the agency to 
ensure that all of our work reflects the best possible science. 

28. If you are confirmed, what commitment will you make to ensure EPA's scientific 
content and scientific conclusions are sound in light of the series of significant scientific 
shortcomings that the NAS Formaldehyde report identifies and the subsequent 
recommendations put forward? 
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Response: EPA has initiated a number of changes in response to the NAS Formaldehyde 
report. At the present time there is an NAS panel examining the overall IRIS process. If 
confirmed, I look forward to receiving the findings of the NAS and taking any necessary steps 
to address shortcomings and continually evaluate and improve the process. 

29. As you know, Congress directed EPA to contract with the NAS to review the cancer 
and non- cancer IRIS assessments of inorganic arsenic. It is our understanding that a 
senior scientist in the IRIS program stated publically in a meeting that any 
recommendations from the NAS would be unlikely to change the agency's views on the 
arsenic IRIS assessment If confirmed, are you prepared to effect organizational and 
staffing changes to ensure that scientific integrity characterized by objectivity, 
transparency and scientific rigor is restored? 

Response: I am not aware of any specific details relating to this purported statement by the 
senior scientist. As an active participant in NAS activities and Chair of multiple studies, I have 
tremendous respect for the work of the Academy. I can assure you that, if confirmed, I look 
forward to meeting with the NAS committee and working to implement recommendations 
they may provide to improve the IRIS assessment for both cancer and non-cancer effects of 
inorganic arsenic. I will also devote myself to ensuring integrity of all IRIS assessments and 
working with the staff to continually improve quality, objectivity, and transparency. 

30. What are your views on how best to use systematic review as a tool to identify and 
review the body of scientific literature pertinent to a risk assessment of a chemical or 
substance? It is our understanding that the systematic review method developed by Dr. 
Birnbaum at the NTP and planned to be used by EPA IRIS automatically codes studies 
in the literature funded by industry as biased. That would mean that industry studies 
would not be given the same weight as other studies possibly funded by other 
organizations. How do you view this practice? How can you justify automatically 
ascribing bias to studies from or funded by industry, ignoring their scientific merit? 
Couldn't this distort the science by leaving out reliable and sound scientific studies? 

Response: Systematic review of epidemiologic studies provides a valuable way to consider 
the findings from multiple investigations in evaluating the evidence for adverse effects. The 
review process also provides a framework for selection of studies for inclusion. The 
consideration of studies should be driven by the quality of the science. The systematic review 
process can address potential questions about investigator bias can still include studies that 
may be funded by industry. In risk assessment the systematic review process should be as 
robust as possible, with clear and transparent criteria for inclusion and exclusion of studies. 
Funding source alone should not be the basis for the decision to exclude a study from 
consideration. A full examination of study quality and potential bias is essential. 

a. Others have pointed to different sources of bias, such as publication bias, which 
creates incentives, including increased likelihood of funding, toward studies that report 
positive associations; what are your views on this and similar concerns and how do you 
plan to take these kinds of bias into account? 
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Response: The issue of publication bias can be challenging. It is recognized that positive 
studies are more likely than negative studies to be published in peer reviewed journals. There 
may be many reasons contributing to this trend, including investigator choice not to submit 
negative studies and other design considerations that may contribute to the.failure of a study to 
achieve statistically significant positive results. As a peer reviewer for many journals, I have 
never recommended rejection of a paper solely because of a negative result. Nor am I aware 
of any editors or editorial guidelines that recommend rejection of epidemiology studies with 
negative results. However, recognizing there may be a publication bias I believe it is very 
important that the systematic review process cast a broad net to be as inclusive as possible and 
include well conducted studies with both positive and negative findings. 

31. The recent NAS interim report on inorganic arsenic states, "EPA proposes to use 
linear low-dose extrapolation as the default for cancer and non-cancer effects." This is 
in contrast with the EPA cancer guidelines, which supports the use of mode-of-action to 
determine the shape of the dose- effect relationship. It is also in contrast with general 
mechanistic understanding of non-cancer dose-response relationships. What are your 
views on linear versus non-linear approaches to risk assessment? Do you think EPA 
should pursue the establishment of a threshold at low exposures if the data support such 
association? 

Response: Understanding the impact of chemical exposures at extremely low doses is 
perhaps the most challenging issue in risk assessment. Unfortunately, for the large majority of 
chemicals there is currently limited information about mode of action and great uncertainty 
about the dose-response relationship. For carcinogens, the default continues to be linear 
extrapolation at low doses. For non-carcinogens the dominant default has been to assume the 
existence of a threshold and use a safety factor approach in the face of limited information. 
The "Silver Book" provides guidance on addressing the issues of thresholds and urges that 
EPA develop tools to quantify non-cancer risks. Establishing a population threshold is very 
challenging, particularly when considering the most vulnerable members of our population 
such as developing infants or the elderly. If there is strong data supporting a threshold it 
should be presented as part of the risk assessment. In general, risk assessments should present 
the fullest characterization of risks possible, presenting both cancer and non-cancer findings, 
and providing risk managers with both linear and non-linear model results where there is 
sufficient data. 

32. As an epidemiologist, please describe how you think the body of epidemiology on a 
specific substance should be reviewed. For instance, many observers, including the NAS, 
have criticized EPA for giving too much weight to epidemiological studies of large 
populations exposed to inorganic arsenic, such as the Taiwan data, just because of the 
large number of subjects, while giving little credence to studies from the US that observe 
smaller populations, although the lifestyles, including nutrition, of the large populations 
are totally different from US lifestyle. Meta-analysis studies have been conducted of US 
populations that address the smaller number of study subjects, but EPA has ignored 
those studies. These meta-analyses provide evidence that the dose-response relationship 
used by NRC 200 I from Taiwan is not consistent with findings from the US, and is 
higher than what would be derived from studies of US populations. What is your view on 
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the use of meta-analyses as a way to integrate information from smaller studies and to 
provide a reality check on EPA risk calculations? 

Response: Within the field of epidemiology there is currently a great emphasis on improving 
the methods and application of meta-analysis and systematic review. This was in part 
stimulated by the recommendations of the NAS Formaldehyde report. The current process for 
review and refinement of the IRIS arsenic document will be addressing the challenge of 
improving the presentation and consideration of epidemiological findings. I am optimistic that 
an improved process will be more inclusive of smaller studies and provide a more transparent 
scientific basis for the selection of the critical studies used to calculate risks. 

33. Studies from places like Bangladesh and Taiwan involve populations with very 
different nutritional statuses than is found in the US. The NAS Interim Report notes the 
importance of taking account of these differences in applying these study findings to the 
US (at p.S9). How would you extrapolate from those studies to make the data relevant to 
the US? 

Response: I agree that cultural, nutritional, and exposure difference should be considered in 
assessing and managing risks to the U.S. population. If confirmed a look forward to 
examining the recommendations of the NAS committee and actively working with the IRIS 
program to address the questions regarding relevance to the U.S. population. 

34. How do you view the intersection between epidemiology and toxicology? Many 
critics believe EPA has been overly reliant on epidemiology and deemphasized 
mechanistic research that provides guidance for dose-response calculations. Some EPA 
critics suggest that a reluctance to identify modes of action is a deliberate approach by 
EPA to allow it to use epidemiological data to validate their modeling. 

a. What steps can you take to correct this bias, whether real or perceived? 

Response: Toxicology and epidemiology are both essential if we are to understand and 
manage risks. Both types of studies have advantages and limitations, and the best approach is 
to improve how we consider the full body of evidence from both of these disciplines. While 
well conducted studies of human populations are considered the "gold standard" for assessing 
human health risks, toxicology provides important information when human studies are 
Jacking or not possible. The large majority of IRIS risk assessments are based upon animal 
toxicology, including assessments of cancer risk, because the dose response data from most 
human studies is very limited. 

I do not believe there is a bias against toxicology studies. If confirmed, I will work with risk 
assessors and other scientists to provide clear criteria for consideration of epidemiology and 
toxicology in the risk characterization process. I will also support continued research to _ 
improve the application of mechanistic data to risk assessment. 

b. Science commentators have noted a concern about "nor~ative science," which is 
defined as "information that is developed, presented or interpreted based on an 
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assumed, usually unstated, preference for a particular policy choice." [Lackey, Robert 
T. Normative Science. Terra Magazine, Oregon State University, Volume 8, Issue 2 
(2013).] What steps will you take to ensure that EPA's science assessments on your 
watch do not include this kind of normative science? 

Response: I do not believe that "normative science" is practiced at EPA, and the best 
approach to this concern is open and credible peer review throughout the scientific process. It 
also it is important to separate the scientific assessment of evidence from the ultimate policy 
decision that must consider other social and economic factors. 

c. Another type of concern has been identified: "EPA's use of assumptions that it 
claims are 'public health protective,' which err on the side of overstating risk when 
data are lacking •••• Such inflated risk estimates can lead to overly stringent 
regulations and can scramble agency Priorities because the degree of precaution differs 
across chemicals. How do you intend to guard against this problem? What are your 
views on the use of empirical data as a "reality check" on overly conservative risk 
assessments, particularly those resulting from modeling or extrapolation of data? How 
do you view the application of additional safety factors - particularly when they become 
cumulative- for sensitive subpopulations or policy considerations such as environmental 
justice? 

Response: First, I believe that the fundamental mission of EPA is to protect public health, 
and therefore agree with approaches that are "public health protective". I also believe that the 
fundamental challenge in assessing chemical risks is a lack of data. Therefore, it is not really 
valid to say that the EPA assumptions "overstate the risks when data are lacking". For 
example, in the absence of data about a specific unrecognized health effect it may be the case 
that risks are underestimated. The current drinking water emergency in West Virginia is an 
example of the challenge of safeguarding public health when the data about health effects is 
limited. In the absence of data, safety factors provide a time tested public health strategy to 
safeguard communities. 

I agree that more specific evidenced based approaches to safety factors and the protection of 
vulnerable subpopulations are needed. Also, risk characterization should include presentation 
of multiple modeling approaches to assist decision making and provide a "reality check" based 
on empirical data. Cumulative risk presents a difficult challenge. I support continued research 
to refine our methods of considering interaction of multiple stressors in risk assessment, 
particularly regarding sensitive populations and environmental health disparities. 

35. The NAS 2008 Report: Science and Decisions: Advancing Risk Assessment, 
frequently referred to as the "Silver Book" strongly recommended that EPA should 
consider the regulatory impacts of its IRIS hazard assessments. Since then; EPA has 
proposed IRIS assessments, including the cancer assessment for inorganic arsenic, which 
would drive regulatory standards below naturally occurring background levels in soil 
and water. EPA national and regional managers were highly critical of the IRIS 
proposed 17x increase in the cancer slope for inorganic arsenic, saying the science was " 
detached from reality" and would have "disastrous consequences" for EPA programs 
including Safe Drinking Water and RCRA. 
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The NAS Silver Book urges EPA to perform extensive examination of risk management 
implications and options in the first phase of human health hazard assessments. It 
further recommends involving EPA national program managers (Air, Water, CERCLA, 
RCRA) in this early phase of assessment so that EPA can then use risk assessment to 
make more informed choices among those options. 

Do you support this particular recommendation from the NAS Silver Book? Do you 
believe EPA's IRIS assessments must properly consider the "real world" regulatory and 
risk management implications of its hazard assessments? 

Response: As Chair of the NAS Committee, I strongly support the recommendations of the 
"Silver Book". It is important that risk assessment be designed to address the needs of 
decision makers and risk managers. However, the risk management process should be 
recognized as distinct from the characterization of health risks. The ultimate decision on the 
application of risk information for risk management is a policy decision. Issues of feasibility 
and cost are essential components of the decision process and are not driven by dose response 
findings. The risk management decision must consider the "real world". The full process 
presented in the Silver Book is a continuum from problem formulation through risk 
management. 

36. What is the cost of EPA's Hydraulic Fracturing study on the potential impacts of 
hydraulic fracturing on drinking water resources thus far? How long has the agency 
been engaged in the study? What has the agency done in terms of testing? 

Response: To my knowledge, the work began in 2010 in response to a request from Congress. 
If confirmed, I will look into the budget of the EPA's study as well as the specific research 
projects. 

37. Has the EPA done any testing in real time for sites that are being drilled now? My 
understanding is that the agency has tested several sites that were drilled years ago, 
which is a problem because EPA does not have a good baseline of information and 
there are other factors which could have caused contamination (agriculture, mining, 
etc.). How does EPA plan on overcoming the lack of good baseline information and 
ensuring no conclusions are drawn about hydraulic fracturing without first ruling out 
any other possible sources of contamination? 

Response: Although I participated in a 2011 EPA SAB review ofthe study, I am not familiar 
with the specific details of EPA's sampling work, the availability of baseline information, or 
how the agency will use this infonnation to draw conclusions about potential sources of 
contamination. If confirmed, I look forward to working with scientists in the agency to 
explore this issue further. 

38. Has the agency has expanded the scope of the study beyond looking at 
groundwater? What is the full scope of what the agency is now studying? What are 
all the various pieces that will be included in the study? Were those asked for by 
Congress? If the study has been expanded, what justification does the agency have for 
doing so? 
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Response: I am not familiar with the specific details of the study including the scope, as it 
may have changed from the Study Plan that I .commented on in 2011. If confirmed, I will 
support a scope that is responsive to Congress' request. 

39. What has been the extent of EPA's work with DOE and USGS to date on the 
study? 

Response: If confirmed, I look forward to gaining an understanding of how EPA has worked 
with other agencies to ensure that research efforts are done efficiently and effectively. 
However, at this time I do not know the extent to which EPA is working with other federal 
agencies on the hydraulic fracturing study. 

40. How are you accounting for fracturing technology, as it is changing quickly and 
beneficially, as part of the study? 

Response: I am not familiar with EPA's approach for staying up to date on changes in 
industrial practices related to hydraulic fracturing. If confirmed, I look forward to working 
with scientists in the agency to ensure that this study is based on the best available science. 

41. There has been some controversy over methane leakage from shale development 
and hydraulic fracturing. But a recent study from the University of Texas that was 
published in the Proceedings of the National Academy of Sciences found that methane 
leaks from natural gas development were in line with EPA's data, which showed a 
leakage rate of only about l.S percent. There are several other studies, some of which 
found high leakage rates, but most seem to suggest that leakage is low and 
manageable. Based on your review of the scientific literature, what's your 
understanding of methane leakage from natural gas development, and do you see any 
environmental benefits of increasing natural gas production and use in the United 
States? 

Response: I have not reviewed the National Academy of Sciences paper and cannot speak 
to the issue of methane leakage at this time. If confirmed, I will look into this issue. 

42. Former EPA administrator Lisa Jackson said, 'I'm not aware of any proven case 
where the fracking process itself has affected water.' Secretary of Energy Ernest 
Moniz has said 'I still have not seen any evidence of fracking per se contaminating 
groundwater.' Interior Secretary Sally Jewell said she is 'not aware of documented 
cases' of hydraulic fracturing contaminating groundwater. I realize the EPA is 
currently studying this issue, but based on the evidence already available, do you agree 
with these officials' assessments?" 

Response: I am not familiar with the details of the scientific literature, but will look into 
the issue if I am confirmed. 

43. The increase in domestic energy production is due to the application of two proven 
engineering technologies- hydraulic fracturing and horizontal drilling. Hydraulic 
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fracturing has been used commercially since the 1940s and directional drilling has 
been around since the 1930s. Development of resources using these technologies is 
responsible for 2.1 million American jobs and this number is expected to rise to 3.9 
million in 2025. Furthermore, tens of thousands of wells are drilled every year using 
the process, and we have seen over a million wells drilled in the US with no cases of 
groundwater contamination. Do you agree that hydraulic fracturing is critical to our 
economy and our national security? Do you agree that it is a proven technology that 
has been used safely for over half a century and can be used safely? 

a. Are you aware of any cases where hydraulic fracturing has contaminated drinking 
water? 

Response: Energy production is critical to our economy and our national security and 
hydraulic fracturing should be done in a manner that protects human health and the 
environment. At this time, I cannot speak to the level of safety associated with hydraulic 
fracturing, as it has not been my professional focus to date. However, if confirmed, I am 
committed to ensuring that EPA has all of the information available about the safety of the 
technology. As I mentioned during my hearing last month, from my own experience, having 
done many studies of groundwater contamination, I am not familiar with a specific case of 
drinking water contamination from hydraulic fracturing. 

44. As part of the Congressionally-requested study on the relationship between 
hydraulic fracturing and drinking water, the conference report stated that "the study 
[shall] be conducted through a transparent, peer-reviewed process that will ensure the 
validity and accuracy of the data." The EPA Science Advisory Board (SAD) has set up 
an ad hoc panel specifically to provide the peer review for the study and its 
components. 

a. Will the SAD ad hoc panel peer review all of the reports and projects that are 
developed as part of the study? Do you believe it is the SAD ad hoc panel's role to 
peer review all of the study's reports and projects as part of the study? 

Response: I believe that rigorous peer review is an important element to ensure the quality of 
the science. I am not familiar with the details of ORD's peer review plan for the study. If 
confirmed, I will look into this issue and support decisions that ensure valid and accurate data 
as well as transparency. 

45. Also included in the conference report is the statement that "The Agency shall 
consult with other Federal agencies as well as appropriate State and Interstate 
regulatory agencies in carrying out the study ••• " 

a. Are you aware of any other federal agencies currently being consulted in the 
study? Which agencies will you consult with should you be confirmed and head the 
ORO and lead the study? 
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Response: I am not familiar with the extent to which EPA is working with other federal 
agencies. If confirmed, I look forward to learning about how EPA has worked with other 
agencies to ensure that research efforts are done efficiently and effectively. 

46. Recently, EPA Administrator Gina McCarthy was quoted as saying that 
"developing some kind of uniform standard [as it relates to water] is very difficult 
given different geologies and different uses of water, different aquifers." 

a. Do you agree with that statement? 

Response: I am not familiar with the Administrator's statement. If confirmed, I will look 
forward to learning more about the issue. 

47. This June, ORD announced it would abandon its flawed drinking water investigation 
in Pavillion, WY and would instead support a further investigation by the State of 
Wyoming. 

a. Given the flawed science on display by the agency in Pavillion and ORO's 
withdrawal, will you exclude the agency's work and data prior to June 2013 from the 
agency's Congressionally-requested study on the relationship between hydraulic 
fracturing and drinking water? If not, why not? 

Response: I am not familiar with the specific details ofORD's support of the Agency's 
Pavillion investigation. If confirmed, I look forward to learning about EPA's work in this 
area. 

b. ORD abandoned its investigation, yet according to agency statements, continues to 
"stand behind its work and data." How can the agency reconcile these directly 
contradictory actions? How would you explain to the American people that 
continuing a flawed investigation is not worth taxpayer resources, yet the agency 
"stands behind" the work and data that it abandoned? If confirmed, will you correct 
the record and explain to the public that EPA does not stand behind flawed science? 

Response: I am not familiar with the specific details of the agency's Pavillion investigation. 
If confirmed, I will look into this issue. 

c. Are you aware of criticisms of EPA's work in Pavillion by other federal agencies? 
How would you respond to those criticisms? 

Response: I am not aware of any specific criticisms from any agency. 

d. How are ORD and the EPA regional office in Denver currently supporting the 
State of Wyoming's investigation? 

Response: I am not aware of any specific details of the investigation. 
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48. Is there a reason, particularly as it relates to air science impacts (PM, ozone, etc.) 
that we don't see the agency using nonlinear threshold analysis? There are concerns 
that EPA's analysis is allowing the agency to count benefits that just don't exist, or 
otherwise set standards below naturally occurring background levels. We've seen this 
in chemical assessments as well, such as on dioxin and inorganic arsenic. How do we 
resolve the distance between theoretical benefits and empirical evidence? 

Response: EPA's work to protect public health and the environment needs to be based on 
strong science. If confirmed, I will work with scientists within and outside of the agency to 
ensure that all of our work reflects the best possible science. 

49. One of the most important responsibilities of the EPA Office of Research and 
Development is the development of health assessments for EPA's IRIS program. In 
September 2011, EPA issued its long-awaited "Toxicological Review of 
Trichloroethylene (CAS No. 79-01-6) in Support of Summary Information on the 
Integrated Risk Information System (IRIS)." 

The IRIS Assessment contains a reference concentration ("RfC") of 0.0004 ppm (0.4 
ppb or 2 J.Lglm3) and a reference dose ("RID") of 0.0005 mglkg/day for 
trichloroethylene (TCE). These are values that are considered by EPA to be protective 
for all noncancer critical effects. EPA's derivation of the RfCIRID for TCE is based, 
in part, on Johnson eta!., Threshold of Trichloroethylene Contamination in Maternal 
Drinking Waters Affecting Fetal Heart Development in the Rat, Environmental 
Health Perspectives 111: 289-92 (March 2003). 

The RfCIRID is within the range of background concentrations of TCE in urban air. 
There is a significant ongoing dispute among the EPA regions as to whether and how 
this RfC/RID derived from Johnson et a/.should be the basis for a short-term TCE 
exposure limit at Superfund sites. Thus, the proper interpretation and use of this non
GLP study in risk assessment is a question of the highest priority to EPA's Superfund 
program. 

As noted in the peer review of a recent EPA "TSCA Chemicals Work Plan" 
assessment of TCE which was highly critical of EPA's reliance on Johnson et aV., 
"[o)ne of the fundamental tenants in science is the reliability and reproducibility of 
results of scientific investigations." 

The peer reviewers noted: 

• At least two GLP-compliant studies conducted under both EPA and OECD 
guidelines have been unable to reproduce the effect seen by Johnson eta/., 
despite the participation in one of the studies by Johnson herself. 

• The dose-response relationship reported in Johnson eta/. for doses spanning 
an extreme range of experimental dose levels is considered by many to be 
improbable, and has not been replicated by any other laboratory. 
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• The congenital heart defect incidence in control animals in Johnson eta/. was 
86 times the historical control incidence in Charles River rats. 

• As California EPA noted in declining to rely upon Johnson et al, "These results 
are also not consistent with earlier developmental and reproductive 
toxicological studies done outside this lab in mice, rats, and rabbits. The other 
studies did not find adverse effects on fertility or embryonic development, aside 
from those associated with maternal toxicity (Hardin et al.,2004)." 

Is EPA concerned that the TCE IRIS Assessment appears to rely on an irreproducible 
study result? Is there any effort underway to correct this Assessment? Does this 
information presented seem to indicate that the EPA's IRIS program is no longer 
"crisis" and is being based on the best available science? 

Response: I am not aware of any EPA effort to review the IRIS assessment for TCE. EPA's 
work to protect public health and the environment needs to be based on strong science. If 
confirmed, I will work with scientists within and outside of the agency to ensure that our work 
reflects the best possible science. 

22 



Senator James lnhofe 

1. Dr. Burke, as head of the EPA's R&D Office, you are going to have responsibility for 
the Congressionally-requested study on the relationship between hydraulic fracturing 
and drinking water. The conference report mandating the study state that "the study 
[shall] be conducted through a transparent, peer-reviewed process that will ensure the 
validity and accuracy of the data." The EPA Science Advisory Board (SAB) has set up 
an ad hoc panel specifically to provide the peer review for the study and its components. 

Will the SAB ad hoc panel peer review all of the reports and projects that are developed 
as part of the study? 

Response: I am not familiar with the details of ORD's peer review plan for the study. If 
confirmed, I will look into this issue and support decisions that ensure valid and accurate data as 
well as transparency. 

2. Dr. Burke, a few weeks ago the EPA Administrator was quoted saying that "developing 
some kind of uniform standard (as it relates to water] is very difficult given different 
geologies and different uses of water, different aquifiers." 

Do you agree with this statement? 

Response: I am not familiar with the Administrator's statement. If confirmed, I will look 
forward to learning more about the issue. 

3. Dr. Burke, you have served as a member of EPA's Science Advisory Board. The SAB 
serves an important function especially in regard to providing advice on EPA's study on 
hydraulic fracturing and drinking water. 

a. In your capacity on the SAB, did you have an opportunity to review EPA's study plan? 

Response: As a member of the Charter Board of the Science Advisory Board, I did review the 
study plan. I submitted written comments on July 5, 2011. These comments are part of the public 
record and are available on the SAB website. The comments were generally supportive of the 
study plan and included suggestions for reaching out to local health officials and improving the 
evaluation of potential health risks to communities. 

b. Do you agree that all of the individual components of the study should be deemed 
highly influential scientific assessments? 

Response: I am not familiar with the EPA practices regarding defining a study as a highly 
influential scientific assessment. If confirmed I look forward to working with the scientific staff 
and learning more about these designations and their impact on the peer review process. 
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Environment and Public Works Committee Hearing 
July 9, 20.09 

Follow-Up Questions for Written Submission 

Senator James M. Inhofe 

1. In your testimony (last paragraph of page 4) you indicate that in response to the courts 
remand ofCAIR the EPA is "developing a new approach to reduce regional interstate 
transport of these long-distance pollutants." 

a. Can you tell us about the rule under development? Specifically, 
i. Will it continue to be a market based approach? 
ii. How will it integrate the use of existing Title IV acid rain program 

allowances? 
iii. What the agency's timelinefor formally proposing the rule? 

ANSWER: EPA is continuing to evaluate options for a rule to replace the CAIR. We are 
carefully weighing a range of alternative proposals, including market based approaches. We aim 
to propose a rule in early 2010. This proposal will include one or more options; any proposed 
options will be consistent with the Court's July 11, 2008 decision. We aim to complete the rule 
in 2011. 

2. Do you believe that the current Clean Air Act would allow for the most cost-effective trading 
program? 

ANSWER: As EPA evaluates options for a rule to replace CAIR, we will be weighing a range of 
alternative proposals that we believe are within the authority ofthe Clean Air Act and the court's 
decision. 

3. Do you believe that improvements in energy efficiency will help reduce air pollution, 
including emissions ofGHGs? If so, should emission sources undergoing plant changes to 
improve efficiency have to undergo time-consuming and costly New Source Review? 

ANSWER: Improved energy efficiency is expected to reduce global and regional air pollution, 
including GHG emissions. In most instances, energy efficiency improvements at a particular 
unit will also result in reduced emissions compared to that unit's emissions in recent years, 
assuming the same level of operation. Changes that reduce emissions from an emission source 
need not undergo New Source Review. 

However, if output outpaces improvements in energy efficiency at a particular unit, emissions 
may increase compared to that unit's past emissions. In that case, those emissions increases may 
need to undergo New Source Review to address their impact on the environment. 



----------
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4. Since the courts vacatur last year, has the EPA updated its modeling to determine which 
states should be included in a CAIR replacement rule? If so, could you tell us if the EPA 
modeling indicates any changes of the subset of states to be subject to the CAIR replacement 
rule? 

ANSWER: EPA has not yet updated its modeling to determine which states will be included in 
the rule we will propose to replace the remanded CAIR rule. 

As you know, the Clean Air Act section 11 O(a)(2)(D) requires states to assure that they 
do not contribute significantly to non-attainment problems in downwind states. EPA has issued 
two rules to help eastern states deal with interstate transport: the NOx SIP Call in 1998, and the 
CAIR rule in 2005. In both cases EPA conducted modeling that demonstrated which states were 
contributing to non-attainment problems in downwind states. That modeling formed the basis of 
these rules. 

We are now in the process of doing new modeling to understand which downwind fine 
particle and ozone non-attainment areas are affected by interstate transport from upwind states. 
Until that modeling and analysis is complete, and we consider the implications of the court 
decision for how we determine which states must control emissions under section 11 O(a)(2)(D), 
we will not know what states will be covered under the new interstate transport rule. 

5. How much money has the EPA spent on CAIR? 
a. Cost in developing rule? 
b. Cost to defend the legality of the rule? 
c. Estimated cost to develop a replacement rule? 

EPA does not keep precise records of Full Time Equivalents (FTE) devoted to developing or 
defending rules or major decisions. However, in October 2008, EPA estimated in response to a 
request from Henry Waxman, at that time Chairman of the House Committee on Oversight and 
Government Reform, that to date approximately 80 FTE had been spent on the CAIR rule over 
the many years the rule was being developed and litigated, and approximately $35 million in 
contract funds had been expended. 

EPA believes that lessons learned in the first CAIR rule can help make the process of developing 
the replacement rule more efficient. However, given that the number of modeling runs, the scope 
of the analysis, and other major decisions have not yet been made, and the analysis is not yet 
complete, we cannot estimate with any accuracy what it will cost to develop a replacement rule 
for CAIR. 

Senator David Vitter 

1./n your testimony (last paragraph of page 4) you indicate that in response to the courts 
remand ofCAIR the EPA is "developing a new approach to reduce regional interstate 
transport of these long-distance pollutants." 



a. Can you tell us a little about the rule under development? Specifically, 
i. Will it continue to be a market based approach? 
ii. How will it integrate the use of existing Title IV acid rain program 
allowances? 
iii. What the agency's timelinefor formally proposing the rule? 

ANSWER: See response above to Senator Inhofe Question I. 

2. Since the courts vacatur last year, has the EPA updated its modeling to determine which 
states should be included in a CAIR replacement rule? If so, could you tell us if the EPA 
modeling indicates any changes of the subset of states to be subject to the CAIR replacement 
rule? 

ANSWER: See response above to Senator Inhofe Question 4. 

3. How much money has the EPA spent on CA/R? 
a. Cost in developing rule? 
b. Cost to defend the legality of the rule? 
c. Estimated cost to develop a replacement rule? 

ANSWER: See response above to Senator Inhofe Question 5 

4. On January 21, 2009 President Obama issued an executive order calling for transparency 
and open government. In developing a replacement rule for CAIR, does your office (Air and 
Radiation) work directly with stakeholders in the emission markets outside oftheformal 
notice and comment process? If so, how do you select these stakeholders and do you provide 
disclosure about these meeting to the rest of the emission market participants? 

ANSWER: Yes, in light of the Court decision to remand CAIR to EPA and EPA's obligation to 
re-write the rule, the Office of Air and Radiation has been communicating frequently with 
stakeholders in the S02 and NOx emissions markets and with the rest ofthe stakeholder 
community. We have met with a broad range of stakeholder groups so far; they are listed in 
Attachment 1. 

These meetings with stakeholders were "listening sessions" that provided a broad cross-section 
of stakeholders the opportunity to provide EPA input at an early stage. Some meetings were at 
the stakeholders' request, while some were initiated by EPA in order to hear from a variety of 
groups. Meeting notes were compiled and are part of the new rule's docket. EPA remains open 
and willing to meet with any group who has input on the rule. 

5./n your testimony on (3rd paragraph of page 2) you allude that the 2.5 million tons of 
emissions reduced between 2005 and 2008 were attributed to CAlR. However, isn't it a bit 
misleading to attribute all of these emission reductions to CAlR since the current recession 
that began in December 2007 surely reduced electrical demand and resulting S02 emissions? 



ANSWER: While electricity demand has decreased somewhat recently, EPA has measured 
emissions and heat input in the CAIR region since CAIR was promulgated in 2005. Over the 
three year period I mentioned in my testimony, S02 emissions have decreased substantially 
(about 26%) while heat input has stayed about the same (decreased less than 1 %). This indicates 
that, generally. utilization of the units covere·d by CAIR has been fairly constant. 
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Attachment I 

Clean Air Transport Rule Stakeholder List (July 14, 2009) 

( 1) March 16, 2009- Lake Michigan Air Directors Consortium (LADCO) 
Michigan DEQ 
Ohio EPA 
Illinois EPA 
Indiana OEM 
Wisconsin DNR 

(2) March 18, 2009- Ozone Transport Commission (OTC) 
NACAA 
NESCAUM 
MARAMA 
Connecticut 
Delaware 
District of Columbia 
Maine 
Maryland 
Maryland 
New Hampshire 
New Jersey 
Pennsylvania 
Rhode Island 
Virginia 

(3) March 31, 2009- Non-Governmental Organizations (Enviros and Health Advocates) 
Clean Air Task Force 
Natural Resources Defense Council (NRDC) 
Sierra Club 
National Parks Conservation Association (NPCA) 
American Lung Association 

(4) April I, 2009- Central States Air Resources Agency (CenSARA) 
Arkansas DEQ 
Iowa DNR 
Kansas DHE 
Kansas City 
Louisiana DEQ 
Minnesota Pollution Control Agency 
Missouri DNR 
City of St. Louis 
St. Louis County 
Nebraska DEQ 
Oklahoma DEQ 



Texas TCEQ 
City of Houston 

(5) April2, 2009- National Association of Clean Air Agencies (NACAA) 
Dayton (Ohio) Regional Air Pollution Control Agency 
Houston Department of Health and Human Services 
Iowa DNR 
Knox County Tennessee Air Quality Management 
Maryland DEQ 
Michigan DEQ 
New Jersey DEP 
North Carolina DENR 
New York State DEC 
Oklahoma DEQ 

(6) April 13, 2009- Southeastern States Air Resource Managers (SESARM) and METRO 4 
Alabama ADEM 
Florida DEP 
Georgia EPD 
Kentucky 
Louisville Air Pollution Control District 
North Carolina DENR 
Mississippi DEQ 
South Carolina DHEC 
Tennessee DEC 
Knoxville County AQM 
Nashville/Davidson County 
Nashville Metro Public Health Department 
Virginia DEQ 

(7) April 14, 2009 - Council of Industrial Boiler Owners (CIBO) and Other Manufacturers 
Fuel Tech 
Toyota 
Eastman Chemical 
Alcoa 
DuPont 
American Chemistry Council 
AF&PA 
Bracewell & Giuliani for CIBO 
Koch Public Sector 
Inter-Power! AhiCon Partners 
Purdue University 
MWV & Alliance of Automobile Manufacturers 
Alliance of Automobile Manufacturers 
Babcock & Wilcox 
Cogentrix Energy 



Piney Creek Power Plant 

(8) April 17, 2009- Electric Power Sector (Edison Electric Institute and other electric power 
generation associations and companies) 

EEl 
American Electric Power 
Calpine 
Con Edison Company ofNY 
Constellation 
Consumers Energy 
Dominion 
Entergy 
Entergy (Baker Botts) 
Exelon 
FPL 
Large Public Power Council (Van Ness Feldman) 
Luminant 
Midwest Generation (Latham & Watkins) 
Minnesota Power 
Mirant 
Midwest Ozone Group (Jackson Kelly) 
National Mining Association 
National Mining Association (Troutman Sanders) 
National Rural Electric Cooperative Association 
NRG 
PPL 
PSEG 
Reliant 
Southern Company 
Utility Air Regulatory Group (Hunton & Williams) 
United Mine Workers of America 

(9) April 28, 2009- Texas Commission on Environmental Quality (TCEQ) 
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time, has been used widely in EPA regulatory documents, as well as in the peer-reviewed 
literature. 

First, we use atmospheric models to translate emission reductions into changes in 
ambient air concentrations that people breathe. Second, we use risk estimates from peer
reviewed epidemiology studies to derive a health impact function. This function 
estimates the number of avoided health effects associated with an improvement in overall 
air quality. Third, we use commonly used valuation techniques to put a dollar value on 
those avoided health effects. 

The EPA's methods for estimating health benefits of air pollution regulations have been 
peer reviewed by the National Academies of Science and several panels of EPA's 
independent Science Advisory Board. In addition, every Regulatory Impact Analysis 
(RIA) is reviewed by scientists and economists within the EPA as well as other federal 
agencies. Every RIA is available for public review and comment along with the 
associated proposed regulation. 

5. Do certain hazardous air pollutants, such as mercury and lead, cause potentially 
subtle but still serious adverse health effects, including damage to the brain and 
nervous system of pregnant women, including pre-term fetuses, infants, and 
children? 

Exposure to mercury and/or lead, at levels much lower than that which would 
compromise adult health, can cause damage to the developing nervous systems of pre
term fetuses, infants and children. Pregnant women themselves are not generally at risk 
for damage to their own nervous systems due to mercury exposure unless they eat 
amounts of fish above the EPA and FDA guidelines for safe consumption by adults. 

Power plants are currently the largest domestic source of mercury emissions to the air. 
Once mercury from the air reaches water, microorganisms can change it into 
methylmercury, a highly toxic form that builds up in fish. People are primarily exposed to 
mercury by eating contaminated fish. Methylmercury exposure is a particular concern for 
women of childbearing age, unborn babies, and young children, because studies have 
linked high levels of methylmercury to damage to the developing nervous system. This 
damage can impair children's ability to think and learn. 

a. If so, can you please describe the scientific basis for the Agency's benefits estimates 
for reducing hazardous air pollutants that can cause such harmful effects, including 
whether the Agency relied on peer review science in this work? 

The EPA used peer-reviewed methods to estimate the benefits of reducing hazardous air 
_ ..... 1l .. ,4- ..... -+ ... ;_ ._t... .... "'6 ATC' ny A TL.- r:'n A __ .. ; ___ ..__.:J •1-- -.-- ..... -"--~·-· ---L- ... -.C: .. -..a.. -·-- _: •• 



Enclosure 

Environment and Public Works Committee Hearing 
March 20,2012 

Follow-Up Questions for Written Submission 

Questions for Gina McCarthy 

Questions from: 

Senator Barbara Boxer 

1. Do coal- and oil-burning power plants emit pollution that contains mercury, arsenic, 
chromium, and other hazardous air pollutants that also stick to or is part of 
particulate matter ("toxic soot") emitted by the facilities? 

Yes. 

2. Does the EPA's mercury and air toxics rule for coal- and oil-burning power plants 
require these facilities to use modern and available pollution controls technologies 
that makes it easier to remove larger amount of hazardous air pollutants, including 
by making dangerous heavy metals stick to toxic soot created by the facilities? 

Yes. 

3. If coal- and oil-burning power plants use the modern and available pollution control 
technologies described in EPA's mercury and air toxics rule to reduce levels of toxic 
soot pollution, will these facilities also reduce their levels of mercury and other toxic 
air pollutants? 

Yes. 

4. Are children and other people in communities at greater risk of suffering from 
harmful health effects that are easily recognizable -- such as aggravated asthma 
attacks, heart attacks, and premature death -- when they inhale toxic soot pollution 
emitted by coal- and oil-burning power plants? 

Yes. 

a. Could you please describe the scientific basis for the Agency's answer, including 
whether the Agency relied on peer review science when using such information to 
estimate the benefits of reducing such pollution. 

The EPA uses a three-step process to estimate health benefits related to air pollution 
regulations. This process uses peer-reviewed models and techniques that have been 
refined over several decades. This approach, updated to reflect advances in research over 



time, has been used widely in EPA regulatory documents, as well as in the peer-reviewed 
literature. 

First, we use atmospheric models to translate emission reductions into changes in 
ambient air concentrations that people breathe. Second, we use risk estimates from peer
reviewed epidemiology studies to derive a health impact function. This function 
estimates the number of avoided health effects associated with an improvement in overall 
air quality. Third, we use commonly used valuation techniques to put a dollar value on 
those avoided health effects. 

The EPA's methods for estimating health benefits of air pollution regulations have been 
peer reviewed by the National Academies of Science and several panels of EPA's 
independent Science Advisory Board. In addition, every Regulatory Impact Analysis 
(RIA) is reviewed by scientists and economists within the EPA as well as other federal 
agencies. Every RIA is available for public review and comment along with the 
associated proposed regulation. 

5. Do certain hazardous air pollutants, such as mercury and lead, cause potentially 
subtle but still serious adverse health effects, including damage to the brain and 
nervous system of pregnant women, including pre-term fetuses, infants, and 
children? 

Exposure to mercury and/or lead, at levels much lower than that which would 
compromise adult health, can cause damage to the developing nervous systems of pre
term fetuses, infants and children. Pregnant women themselves are not generally at risk 
for damage to their own nervous systems due to mercury exposure unless they eat 
amounts offish above the EPA and FDA guidelines for safe consumption by adults. 

Power plants are currently the largest domestic source of mercury emissions to the air. 
Once mercury from the air reaches water, microorganisms can change it into 
methylmercury, a highly toxic form that builds up in fish. People are primarily exposed to 
mercury by eating contaminated fish. Methylmercury exposure is a particular concern for 
women of childbearing age, unborn babies, and young children, because studies have 
linked high levels of methylmercury to damage to the developing nervous system. This 
damage can impair children's ability to think and learn. 

a. If so, can you please describe the scientific basis for the Agency's benefits estimates 
for reducing hazardous air pollutants that can cause such harmful effects, including 
whether the Agency relied on peer review science in this work? 

The EPA used peer-reviewed methods to estimate the benefits of reducing hazardous air 
pollutants in the MATS RIA. The EPA estimated the monetary value of just one air 
toxics benefit- the change in IQ for people eating some kinds offish from some U.S. 
waters. In order to accomplish this analysis we use models to translate emission 
reductions into changes in mercury concentrations in fish. Then we use risk estimates 
from peer-reviewed epidemiology studies to derive an IQ impact function. This function 
estimates the number of avoided IQ points loss associated with a reduction in mercury 



emissions. Finally, we use commonly used valuation techniques to put a dollar value on 
those avoided health effects. 

This monetized value is an underestimate of the mercury benefits for a number of 
reasons: 

• it does not include consumption of commercially-caught fish 
• it does not include mercury exposure from fish consumption for many water 

bodies in the U.S., including estuaries or the Great Lakes 
• IQ loss is not the most sensitive endpoint to mercury exposure, and several other 

neurological and developmental endpoints are considered more sensitive 
according to the review of the mercury risk assessment by EPA's Science 
Advisory Board. These endpoints were not monetized, leading to an 
underestimation of benefits. 

At the time of the rulemaking, the EPA also did not have data to quantify the 
environmental impacts of mercury emissions on ecosystems and wildlife especially fish, 
birds, and mammals. 

Additionally, MATS will reduce emissions of hazardous air pollutants that at elevated 
levels can cause chronic irritation of the lung, skin, and mucous membranes; chronic and 
acute effects on the central nervous system; chronic and acute kidney damage; and 
cancer. While we know these effects can occur, the EPA was unable to quantify these 
benefits. 

6. Could you please describe the number of states that already require coal- and oil
burning power plants to use pollution control technologies that can meet the 
requirements in EPA's mercury and air toxics rule? 

A number of states have multi-pollutant power plant requirements that require some or all 
of their plants to install technologies that would reduce many (and in some cases all) of 
the pollutants required by this rule. States with multi-pollutant control requirements 
include: Illinois, North Carolina, Georgia, Minnesota, Colorado, Delaware, New Jersey, 
Massachusetts and Connecticut. 

7. Could you please describe some commonly used air pollution control technologies 
that can meet the standards in the EPA's mercury and air toxics rule? 

• Electrostatic precipitator (ESP) - charges fly ash particles in the flue gas and collects 
them on a surface. Subsequently, this surface is shaken to dislodge the collected 
particulate matter (PM). 

• Fabric filter (FF)- flue gas passes through tightly woven fabric, resulting in 
collection of PM on the fabric. Subsequently fabric is shaken to dislodge the collected 
PM. 

• Wet scrubber- flue gas comes in contact with limestone or lime slurry in the 
scrubber; sulfur dioxide (S02) reacts to form calcium sulfate/calcium sulfite salts, 
which are removed, and in some cases used for gypsum production (which has many 



uses including in construction drywall and on soils to prevent fertilizer/pesticide run 
off). 

• Activated Carbon Injection (ACI)- used to remove mercury. 
• Dry Sorbent Injection (DSI)- used to remove acid gases, S02 and S03. 
• Dry scrubber- used by some power plants now for S02 reduction (and acid gas 

removal). 

8. Could you please describe the mercury and air toxics rule's benefits to public health 
and welfare and to the environment that EPA could not quantify? 

MATS will reduce emissions of hazardous air pollutants, including mercury and acid 
gases, that can cause chronic irritation of the lung, skin, and mucous membranes; chronic 
and acute effects on the central nervous system; chronic and acute kidney damage; and 
cancer. In addition, mercury emissions can cause environmental impacts to ecosystems 
and wildlife especially fish, birds, and mammals. Most of these benefits cannot be 
quantified at this time. The EPA also considers the unquantified benefits of the criteria 
pollutants reduced by MATS. These include benefits to ecosystems as acidification, 
euthrophication and nutrient over-enrichment are reduced due to reductions in nitrogen 
and sulfur deposition to ecosystems. 

a. Please explain whether EPA included non-quantifiable benefits in the 
Agency's final estimate of the rule's beneficial impacts? 

The EPA considered the full range of benefits, even though many are 
unquantified. This methodology reflects best practices for economic analysis, and 
follows existing law, executive orders, and current guidance from OMB. 

b. Does the failure to include such benefits likely underestimate the total 
benefits to public health and the environment from the rule? 

Yes, without the monetized benefits from the benefits categories in question Sa 
the benefits are likely underestimated. See the MATS RIA for a discussion of the 
unquantified benefits. 

9. Could you please describe the mercury and air toxics rule's benefits to public health 
and welfare and to the environment for which the EPA could not establish monetary 
values? 

None of the unquantified benefits listed in response to question Sa above could be 
monetized at this time. 

a. Please explain whether EPA included non-monetized benefits in the Agency's 
final estimate of the rule's beneficial impacts? 



The EPA considered the full range ofbenefits, even though many are 
unmonetized. This methodology reflects best practices for economic analysis, and 
follows existing law, executive orders, and current guidance from OMB. 

b. Does the failure to include such benefits likely underestimate the total 
benefits to public health and the environment from the rule? 

Yes, without the monetized benefits from the benefits categories in question Sa 
the benefits are likely underestimated. See the MATS RIA for a discussion of the 
unquantified benefits. 

10. Will EPA's mercury and air toxics rule level the playing field between power plants 
that already use modern pollution control technologies and power plants that do not 
use such technologies? 

Yes. Installing and using pollution control equipments increases the total operating costs 
of a unit. However, it also decreases pollution, thereby reducing the economic and non
economic health and environmental degradation costs to the public at large. 



-------------------------

Senator Tom Carper 

1. During the hearing I asked for you to explain how the EPA estimated benefits for 
the Mercury and Air Toxics Standards Rule. Can you provide a more detailed 
answer to how the agency estimated the benefits of the Mercury and Air Toxics 
Standards Rule? Can you explain why it is difficult to quantify the benefits of 
reducing air toxics? 

In the MATS RIA, the EPA estimated the monetary value of just one air toxics benefit
the change in IQ for people eating some kinds offish from some U.S. waters. In order to 
accomplish this analysis we use models to translate emission reductions into changes in 
mercury concentrations in fish. Then we use risk estimates from peer-reviewed 
epidemiology studies to derive an IQ impact function. This function estimates the 
number of avoided IQ points loss associated with a reduction in mercury emissions. 
Finally, we use commonly used valuation techniques to put a dollar value on those 
avoided health effects. 

This monetized value is an underestimate of the mercury benefits for a number of 
reasons: 

• it does not include consumption of commercially-caught fish 
• it does not include mercury exposure from fish consumption for many water 

bodies in the U.S., inCluding estuaries or the Great Lakes 
• IQ loss is not the most sensitive endpoint to mercury exposure, and several 

other neurological and developmental endpoints are considered more sensitive 
according to the review of the mercury risk assessment by EPA's Science 
Advisory Board. These endpoints were not monetized, leading to an 
underestimation of benefits. 

The EPA also did not yet have data to quantify the environmental impacts of mercury 
emissions on ecosystems and wildlife especially fish, birds, and mammals. 

Additionally, MATS will reduce emissions of hazardous air pollutants that can cause 
chronic irritation of the lung, skin, and mucous membranes; chronic and acute effects on 
the central nervous system; chronic and acute kidney damage; and cancer. The EPA did 
not have data available to quantify or monetize these health impacts at this time. As 
discussed in Section 4. 9 of the MATS RIA, EPA's Advisory Council on Clean Air 
Compliance Analysis concluded that "the challenges for assessing progress in health 
improvement as a result of reductions in emissions of hazardous air pollutants (HAPs) are 
daunting ... due to a lack of exposure-response functions, uncertainties in emissions 
inventories and background levels, the difficulty of extrapolating risk estimates to low 
doses and the challenges of tracking health progress for diseases, such as cancer, that 
have long latency periods" (U.S. EPA-SAB, 2008). Due to these methodology and data 
limitations, the EPA provided a qualitative analysis ofthe health effects associated with 
the HAPs anticipated to be reduced by MATS. 



Senator James lnhofe 

1. There has been a great deal of concern that the MACT standards for new electric 
generating facilities are so strict that no new coal-fired generating stations can be 
built. 

a. Is it EPA's contention that new coal-fired electric generating facilities can 
meet the standards for new generating facilities? 

On July 20, 2012, the EPA notified petitioners of our intent to grant 
reconsideration of certain new source issues, including measurement issues 
related to mercury and the data set to which the variability calculation was applied 
when establishing the new source standards for particulate matter and 
hydrochloric acid, that may affect the new source standards. The EPA plans to 
issue a Federal Register notice shortly, initiating notice and comment rulemaking 
on the new source issues for which the Agency is granting reconsideration. 

We anticipate that the focus of the reconsideration rulemaking will be a review of 
issues that are largely technical in nature. Our expectation is that under the 
reconsideration rule new sources will be required to install the latest and most 
effective pollution controls and will be able to monitor compliance with the new 
standards with proven monitoring methods. As a result, the final reconsideration 
rule will maintain the significant progress in protecting public health and the 
environment that was achieved through the rule published in February, while 
ensuring that the standards for new sources are achievable and measurable. 

b. Has EPA been able to identify any existing electric generation facility that 
meets all of the standards for new generating facilities? If so, which ones? 
Would you provide this committee with a list of facilities that meet all of the 
standards for new generating facilities? 

The EPA does not have test data for each unit at each facility. Of the 252 electric 
utility steam generating units (EGUs) for which we have data provided by the 
companies for mercury, particulate matter, and hydrochloric acid, 68 EGUs 
exhibited the ability to achieve the level of all of the final emission limits for 
existing sources. This list of units is attached. 

2. EPA estimates that only 4. 7 gigawatts (GW) of coal-fired electric generating 
capacity will retire as a result of its Mercury and Air Toxics Standards. Closures 
attributed to EPA rules have already exceeded this amount. Yet, EPA continues to 
deny that these closures are actually due to its actions. Do you think firms are 
misleading the public and their shareholders? 

Announced retirement decisions are made based on the broad array of factors that affect 
the economics of individual power plants, including low natural gas prices, rising coal 
prices, and excess capacity in light of low electricity demand, as well as costs associated 



with retrofitting outdated power plants in order to reduce emissions to levels that would 
protect public health and the environment. The context for these announcements is very 
different than EPA's regulatory impact analysis of MATS, which evaluated the power 
sector impact of MATS in isolation. Because of the significant differences in context, 
comparing announced retirements to the MATS RIA projections is an apples-to-oranges 
comparison. 

Current trends in power sector economics, particularly changing fuel prices and demand, 
are increasingly leading utilities to make the economic decision to announce retirements 
of coal-fired plants. These plants are often older, inefficient, and underutilized. Recent 
studies have evaluated and highlighted the underpinnings of this trend. Respected power 
sector consultants such as Analysis Group have found, "recent retirement announcements 
are part of a longer-term trend that has been affecting both existing coal plants and many 
proposals to build new ones. The sharp decline in natural gas prices, the rising cost of 
coal, and reduced demand for electricity are all contributing factors in the decisions to 
retire some of the country's oldest coal-fired generating units. These trends started well 
before the EPA issued its new air pollution rules." 1 

3. EPA has now issued its Cross-State Air Pollution Rule and its Mercury and Air 
Toxics Rule. It has also just issued a proposed rule for New Source Performance 
Standards for greenhouse gas emissions from electric generation facilities. At some 
point, it will be finalizing its coal ash proposal and its 316(b) water intake structures 
rule. 

a. EPA has refused to conduct an analysis of the effect all of these rules, 
together and cumulatively, will have on jobs, the economy, and the use of 
coal. Is EPA ever going to tell the American people what the effect of all of 
its rules together will be? Don't you think the American people deserve to be 
informed of how EPA's overall regulatory agenda will affect electric rates, 
jobs and the economy? 

The EPA performs detailed analysis of the impacts of our regulations as part of the 
regulatory impact analysis. The modeling approaches we use can take into account 
other rules, but the EPA's approach is to examine each rule individually, accounting 
for each rule's incremental impacts. For example, when the EPA modeled our 
mercury and air toxics rule using our integrated planning model, those requirements 
were added on top of the existing finalized air rules which are already included into 
the model's baseline. In the case of the final MATS rule, this included the final Cross 
State Air Pollution rule.2 

The EPA has also conducted a peer-reviewed study of the cumulative impact of the 
Clean Air Act Amendments of 1990. That study showed that the benefits outweigh 

1 Analysis Group, Inc. Tierney, Susan F. Ph.D., Why Coal Plants Retire: Power Market Fundamentals as of 2012 
2 On August 21, 2012, the U.S. Court of Appeals for the D.C. Circuit issued an opinion that would vacate the Cross 
State Air Pollution Rule. The EPA is still reviewing the opinion at the time of this writing and will determine the 
appropriate course of action when that review is complete. 



the costs by 30 to 1, saving 160,000 lives and avoiding millions of cases of 
respiratory problems like asthma last year. The EPA will continue to look at 
cumulative effects of regulations as we comply with OMB's recent guidance on 
"Cumulative Effects of Regulations." We will also continue to look for new tools to 
better characterize the impacts on industries, and be mindful of impacts on small 
businesses. 

4. UBS warns Utility MACT plant closures could increase northern Ohio electricity 
capacity prices by 60% due to "severe transmission constraints" of imported 
replacement power; whereas EPA said prices in that region would increase just 
4.5%. FERC Commissioner Moeller has expressed concern that Utility MACT 
reliability modeling did not properly account for transmission issues. Could this be 
why EPA's electricity price forecasting is so far off? 

This is not a valid comparison. Capacity auction prices represent the cost for a power 
plant to be available to provide power in the future. These prices provide little insight 
into retail electricity prices to consumers because a change in capacity price does not 
cause an equal change in electricity price. These costs are one component of the cost to 
actually generate, transmit, and deliver the electricity from power plants to consumers
much like the price a store pays in rent is only a small part of the price a consumer pays 
when he or she buys a product from that store. PJM3 estimates that capacity costs only 
affect around 15% of total wholesale energy costs, which in tum account for only a 
portion of consumers' overall retail electricity bills (which also reflect transmission, 
distribution, and other costs). Therefore, any increase in capacity prices will have a much 
smaller effect on a consumer's electricity bill itself. 

Additionally, capacity prices across PJM are declining on average- broadly indicating 
that robust capacity exists throughout the system. P JM Capacity market prices for 
2015/2016 increased modestly (about 8%) over last year's auction, but they are actually 
middle-of-the-road prices when put into proper historical context. The regional price of 
$136.00 is well below the historic (2010/2011) peak of$174.29. Further, respected 
power sector consultants found that, "looking ahead and based on actual forward contract 
prices that could be purchased today for delivery of energy supply into PJM's western 
hub region, wholesale energy prices in 2015 would drop by over 10 percent on an 
inflation-adjusted basis compared to the average PJM.'..t 

Finally, the EPA's detailed regulatory impact analysis does account for capacity prices in 
its assessment ofthe power sector's response to MATS. 

S. You have repeatedly noted that Utility MACT's supposed benefits outweigh costs by 
3-to-1. You have pointed to reducing mercury as a vital public health concern. Yet, 

3 PJM Interconnection is a regional transmission organization (RTO) that coordinates the movement of wholesale 
electricity in all or parts of 13 states and DC, and Includes the state of Ohio. For more information, see: 
http:/ /www.pjm.com/ 
4 Analysis Group, Inc. Tierney, Susan F. Ph.D., America's Bright Future: Cleaner Air and Affordable, Reliable 
Electricity 



99% of Utility MACT's claimed benefits are actually so-called " PM2.s co-benefits" 
that have nothing to do with mercury. In fact, the Utility MACT, itself, says "[i]t is 
important to note that the PM2.s co-benefits reported here contain uncertainty." 
Why doesn't EPA also point out these facts when Agency officials make grand 
claims about Utility MACT's benefits? 

While MATS is designed to reduce air toxics, the pollution control equipment we expect 
power plants to use would also lead to real and significant reductions in fine particle 
pollution. Accounting for ancillary benefits is standard practice in benefit-cost 
assessment since these benefits are a consequence of the rule, regardless of the rule's 
intended purpose. As such, the EPA estimates all of the anticipated costs and benefits 
associated with a regulatory action, to the extent feasible, for the purpose of determining 
the likely impacts, not to justify an action. This rule is expected to achieve substantial 
PM2.5 health benefits resulting from primary PM and S02 emission reductions, and 
these co-benefits are thus an important category to quantify. 

It is also directed by EPA's Guidelines for Preparation of Economic Analyses (p. 11-2, 
available at: http://yosemite.epa.gov/ee/epa/eed.nsflpages/Guidelines.html): 

"An economic analysis of regulatory or policy options should present all identifiable 
costs and benefits that are incremental to the regulation or policy under consideration. 
These should include directly intended effects and associated costs, as well as ancillary 
(or co-) benefits and costs." 

Decades of scientific research has shown over and over again that PM2.5 causes premature 
death and decreases the life expectancy of Americans. The MATS RIA contains several 
different types of analyses that examine the effects of the most important methodological 
choices on results. For example, we estimate mortality impacts using health effect 
estimates garnered from an EPA-sponsored expert elicitation (Roman et al. 2008). While 
we are unable to quantify the impact of all sources of uncertainty, we estimate the 
fraction of PM2.5-related benefits that would occur at or above the lowest measured level 
in the epidemiology studies. We also conduct sensitivity analyses examining different 
assumptions, including cessation lags, income growth, and risk estimates from alternate 
epidemiology studies. The uncertainties that are not quantifiable are listed in tables to 
acknowledge their possible influence on estimated benefits. 

Part of the reason why co-benefits are such a large fraction of the total benefits is because 
the EPA was unable to quantify most of the benefits associated with reduced emissions of 
hazardous air pollutants. MATS will reduce emissions of hazardous air pollutants, 
including mercury and acid gases, which can cause chronic irritation of the lung, skin, 
and mucous membranes; chronic and acute effects on the central nervous system; chronic 
and acute kidney damage; and cancer. In addition, mercury emissions can cause 
environmental impacts to ecosystems and wildlife especially fish, birds, and mammals. 

6. The Utility MACT Regulatory Impact Assessment euphemistically describes the 
power-plants unable to meet the rule's stringent standards as being "uneconomic" 



to operate. Does this mean Utility MACT causes some coal generation to be 
uneconomic? 

EPA's detailed modeling indicated that, all else being equal, the incremental cost of 
MATS compliance would cause a small amount of coal-fired capacity, about 4. 7 GW 
(less than 2 percent of all coal-fired capacity in 20 15), to become uneconomic to maintain 
by 2015. By holding all else equal, EPA's modeling specifically evaluated the power 
sector's response to MATS and generated results that are attributable to MATS. 

7. Natural gas prices are roughly at the same point now as what they've been since 
2010. Yet, environmentalists and Agency officials claim power plants are closing 
now due to economic reasons rather than Utility MACT. If that were the case, why 
didn't those plant close year two years ago? What else has changed for these plants, 
besides EPA regulations that justifies public claims from EPA officials contradicting 
firms statements on the reason for plant closures? 

Recent natural gas prices have been well below 2010 levels. Natural gas prices in 2011 
were the lowest annual average price for natural gas since 2002 - falling from 
$4.37/mmBtu in 2010 to $3.98/mmBtu in 2011.5 The average wellhead price during the 
first four months of2012 has been roughly $2.40/tcfaccording to EIA.6 Natural gas 
prices, along with rising coal prices and low electricity demand are increasingly leading 
utilities to announce retirements of coal-fired plants that are often older, inefficient, and 
underutilized. Profits made by coal plants often depend on the difference in price 
between baseline coal-fired generation and price-setting natural gas generation. In 
competitive power markets, falling natural gas prices cause wholesale electricity prices to 
fall and lead to lower revenues for coal-fired power plants. Rising coal prices can further 
narrow the margins of coal plant operators. Many coal-fired generators are feeling the 
squeeze, especially the older and less efficient ones. 5 

8. Has EPA analyzed the potential effect of the rule on particular fuel(s)? Does EPA 
anticipate favoring one fuel or fuel source over another? Will EPA share its 
analysis of the impact of the rule on fuels, fuel sources, the industry sectors that rely 
on those fuel(s), and the impact on the national economy? 

The EPA's detailed analysis of MATS included analysis of the impacts of MATS on 
fuels used to generate electricity as well as the broader economic impact of the rule. 
These assessments are available in chapters 3 and 6 of the MATS Regulatory Impact 
Analysis, respectively. 

9. Utility MACT proponents, including EPA, have repeatedly said that early operator 
plant closure announcements are vital to ensuring reliability while transitioning to 
Utility MACT. But it seems like every time a utility announces plant closures due to 
EPA regulations, it instantly comes under attack. 

5 Analysis Group, Inc. Tierney, Susan F. Ph.D., Why Coal Plants Retire: Power Market Fundamentals as of 2012 
6 http:/ /www.eia.gov/dnav/ng/hist/n9190us3m.htm 



a. How can EPA tell utilities to announce closures early on, and then attack 
those same utilities for saying something that EPA doesn't want to hear? 

The EPA is not attacking utilities for announcing retirement plans. The EPA and 
other independent observers see power sector economics, outside of EPA's rules, 
playing the primary role in retirement decisions, and a transparent and 
constructive dialogue regarding announced retirements and the impacts of 
environmental regulation should not be misconstrued as an attack on utilities. 

b. What will be the cost to reliability of EPA's public relations campaign to 
deny the impact of Agency regulations? 

The EPA is not engaged in a public relations campaign to deny the impact of 
Agency regulations. 

10. In the run-up to finalizing Utility MACT, Regional Transmission Organizations and 
FERC staff repeatedly warned EPA that the proposed rule's reliability assessments 
were seriously flawed. In fact, PJM Interconnection said the rule could close 11 to 
14 GW of generation in its operating region, and MISO identified another 13 GW in 
its region. Yet not only did EPA keep its low-ball retirement projection in the final 
rule, the Agency actually responded to these experts concerns by cutting its 
nationwide retirement projection in half from about 10 GW to 5 GW. 

a. Does EPA believe it is more qualified than the RTO's to determine the 
impact of regulations on power-plants? 

EPA's projections with regard to expected retirements attributed specifically to 
the MATS rule decreased between the proposal and final stages primarily because 
the Cross State rule 7 was finalized in the interim and thus became part of the 
baseline for the final MATS rule analysis. As was made clear in the 
documentation for the final MATS rule, the total projected retirements attributed 
to the two rules together changed little between proposal and final. The EPA has 
a collaborative relationship with R TOs and FERC staff. We have listened to their 
concerns and have incorporated the specific technical inputs they provided into 
our regulatory impact analysis for the MATS rule. There are substantial 
differences between the assessments referenced in the question and EPA's MATS 
regulatory impact analysis. MISO's assessment, for example, evaluated the 
impact of power sector economics including low electricity demand and low 
natural gas prices alongside multiple EPA rules at once (most of which were not 
yet final). This is very different than EPA's regulatory impact analysis of MATS, 
which evaluates the power sector impact of MATS in isolation. Because of the 
significant differences between these assessments, comparing the results is an 
apples-to-oranges comparison. 

7 
On August 21, 2012, the U.S. Court of Appeals for the D.C. Circuit issued an opinion that would vacate the Cross 

State Air Pollution Rule. The EPA is still reviewing the opinion at the time of this writing and will determine the 
appropriate course of action when that review is complete. 



b. How did EPA's reliability analysis find less impact from Agency regulations 
across the country than transmission experts found in just one region? Will 
you commit EPA to take steps to address the errors in your modeling? 

See response to question 1 O.a. 

c. According to Commissioner Wellinghoff, since at least last March, FERC 
staff have suggested to EPA that the Agency consult regional planning 
authorities in forecasting reliability. Did EPA not meet with PJM and MISO 
regarding retirements, or did the Agency simply choose to ignore 
transmission reliability experts on the issue? 

The EPA met with PJM and MISO and incorporated the specific technical inputs 
they provided into our regulatory impact analysis of MATS. 

d. In your testimony, you say EPA is holding "dialogues" with Regional 
Transmission Organizations. Does that "dialogue" include any listening? 
What specific impact on the final rule or your analysis of the impact of 
Utility MACT did 

The EPA had a productive exchange with RTOs in developing the MATS rule, 
both before and after finalization ofthe MATS rule. As mentioned above, the 
EPA incorporated the specific technical inputs they provided into our regulatory 
impact analysis. Additionally, the EPA took the RTOs' comments into account in 
developing a the December 16, 2011 memo from the Agency's Office of 
Enforcement and Compliance Assurance, which discusses a clear pathway for 
units that are shown to be critical for reliability to obtain a schedule with up to 
one additional year to achieve compliance with MATS. The EPA believes there 
will be few, if any situations, in which this pathway will be needed. In 
coordination with FERC and DOE, the EPA is engaged in regular communication 
with the RTOs with regard to issues related to the implementation of MATS. 

11. How do you define the term "generally" as it applies to the general ability to install 
the necessary pollution control equipment? Do yQu agree that the term implies a 
level of uncertainty? Does that uncertainty raise issues for how energy-intensive 
industries- the U.S. manufacturing sectors that rely on energy inputs as a power 
source and in some cases as a feedstock- will be affected? 

There is substantial evidence that companies can comply with this rule using existing 
technologies. Over 65 units have demonstrated the ability to meet all of the existing
source standards; over 175 have demonstrated the ability to meet the existing-source Hg 
standard; over 560 have demonstrated the ability to meet the existing-source PM 
standard; and over 175 have demonstrated the ability to meet the existing-source acid gas 
standard. Based on EPA's analysis, we do not believe that this rule will adversely impact 
energy-intensive industries. 



12. EPA concurrently released a memorandum with the Utility MACT describing how 
utilities with reliability-critical power-plants unable to comply Utility MACT 
deadlines can apply for an additional year under an administrative order. 
According to the memo, "an [administrative order] cannot be issued under Section 
113(a) prior to the MATS compliance date," but "EPA intends .•. to give the 
owner/operator as much advance written notice as practicable" about whether the 
Agency will issue an administrative order. 

a. Doesn't it seem unfair to write a regulation that forces utilities into non
compliance before providing those utilities relief to keep the lights on? Can 
you explain how this is reasonable? 

b. If you can't tell a plant owner now whether they'll get the extra time they 
need, and whatever you tell them now isn't binding anyway, and they can 
still be sued by someone else for being out of compliance, how do you 
seriously think that anyone is going to start lengthy retrofits now with that 
uncertainty? 

c. Would Administrative Orders necessary for the additional year protect 
utilities from being sued by environmentalists under the Clean Air Act? If 
not, would EPA commit to defending such utilities sued in such a manner? 

The EPA believes that all affected sources will be able to comply with the MATS 
within the maximum three year compliance period required by Section 112(i)(3) of the 
CAA- by April16, 2015- and, as applicable, the one year extension permitted under 
Section 112(i)(3)(B)- by April 16, 2016. 

Nonetheless,in light of the EPA's commitment to achieving compliance with the 
MATS while ensuring electric reliability, the EPA's Office of Enforcement and 
Compliance Assurance issued a memorandum discussing the EPA's intended 
approach regarding the use of administrative orders ("AOs") under CAA Section 
113(a) with respect to sources that must operate in noncompliance with the MATS 
rule for up to one additional year to address a specific and documented reliability 
concern (the "MATS Enforcement Policy"). The MATS Enforcement Policy can be 
accessed at: http://www .epa. gov/compliance/resources/policies/civil/erp/mats-erp. pdf. 
As reflected in the preamble to the final rule and in the MATS Enforcement Policy, 
the EPA believes there will be few, if any, situations in which an AO will be needed. 

The EPA expects that owners/operators will begin compliance planning early to meet 
the statutorily required April 16, 2015 (or 2016, as applicable) MATS compliance 
date. Early notice and planning can discourage delays in coming into compliance, 
encourage timely action to avoid or mitigate reliability concerns, and minimize the 
need for issuance of AOs ofthe type described in the MATS Enforcement Policy. 
Although pursuant to Section 113(a) ofthe Clean Air Act, an AO can only be entered 
after noncompliance occurs, and although the EPA generally does not speak in 



advance to the intended scope of its enforcement efforts, the EPA recognizes the need 
for advance planning with regard to the future availability of any reliability critical 
EGUs to operate as needed to maintain electric reliability. Thus, as reflected in the 
MATS Enforcement Policy, where the owner/operator has timely submitted a 
complete request for an AO and has provided appropriate cooperation, the EPA 
intends to give the owner/operator as much advance written notice as practicable of 
the Agency's plans with regard to such an AO. 

While an AO does not provide a legal shield from third party lawsuits, as a practical 
matter, we think the incentive to bring such a suit is low. If a third party did bring a 
citizen suit, at most it could seek injunctive relief, civil penalties and attorneys' fees. 
It would be very difficult for a third party lawsuit to proceed to judgment in the one
year time frame of an AO, and thus it is unlikely that a plaintiff could obtain any 
meaningful injunctive relief. Any penalties awarded in such a suit go to the U.S. 
Treasury, not the plaintiff. In evaluating the merits of the suit and determining 
whether to impose conditions or penalties in addition to those in an AO, a court would 
consider a range of factors in making its own determination about the appropriate 
relief, if any, including: the length of the violation, the public interest (including the 
need to maintain the reliability of the electric system), the conditions imposed by the 
EPA under the AO (e.g., injunctive conditions, such as operational restraints and 
pollution mitigation measures), whether the EPA has assessed a penalty, etc. As 
stated in the MATS Enforcement Policy, the EPA does not intend to seek civil 
penalties for violations of the MATS that occur as a result of operation for up to one 
year in conformity with an AO, unless there are misrepresentations in the materials 
submitted. While a court does not have to agree with the path to compliance 
prescribed by the EPA, we think a court would be unlikely to materially disagree. For 
all these reasons, the EPA believes that an AO of the type contemplated by the 
Enforcement Policy will discourage third party suits. 

13. Why is EPA pursuing a complex and uncertain system of Administrative Orders to 
extend compliance for reliability-critical units, when the President could have 
simply deemed reliability a national security interest and granted the extensions as 
necessary? 

a. The President took the time to write a Jetter promising "liberal use" of 
extensions, wouldn't it have been easier to just have the President say 
reliability is a national security interest? 

b. Does the President believe that electric reliability is not a national security 
interest? 

c. Does EPA believe that electric reliability is not a national security interest? 

We assume that your questions refer to the President's authority, under section 
112(i)(4) of the Clean Air Act, to provide a temporary (renewable) exemption from a 
section 112 standard where the President "determines that the technology to 



~~~~~~~~~------------------

implement the standard is not available and that it is in the national security interests 
of the United States to do so." Because this authority is conferred upon the President, 
not EPA, the Agency is not in a position to respond with regard to the proper 
interpretation or potential applicability of this provision in this context. 

14. EPA has stated on numerous occasions that the failure to take certain actions 
required by the deadlines established in the Boiler MACT suite of rules do not 
constitute violations of the Clean Air Act while the Agency reconsiders the rules. 

a. I understand that initially, EPA verbally informed the regulated community 
that, if necessary, it would be issuing a 90-day Administrative Stay of the 
Boiler MACT rules. EPA stated in its proposed reconsideration of the Boiler 
Area Source Rule that it "could" administratively stay the effectiveness of 
the area source rule for 90 days. Comments from the regulated community 
strongly supported that course of action. EPA's statement related to the 
existing compliance deadline of March 21, 2012 for the completion of tune-up 
requirements at area sources. Has EPA formally issued that stay, and has it 
been made publicly available? 

Response: The EPA has not issued a 90-day administrative stay of the area source 
boiler rule to date. The Agency did issue a no action assurance in a March 13, 2012 
letter to the regulated community announcing the Agency would exercise its 
enforcement discretion not to pursue enforcement action against sources subject to 
the area source boiler rule requirement to have completed a tune-up by March 21, 
2012. On July 18, 2012, the EPA issued a memorandum extending the March 13, 
2012 no action assurance to the requirement to file a notification of initial compliance 
status for sources subject to the tune-up requirement. Copies of the letter and the 
memorandum are available on the agency's website. 

The March 13, 2012 letter is available at: 
http://www.epa.gov/ttn/atw/boiler/area_source_nna_2012-03-13.pdf 

The July 18,2102 memorandum is available at: 
http://www .epa.gov/ttn/atw/boiler/20 120718memo. pdf 

The July 18, 2012 memorandum also provides that the March 13, 2012 no action 
assurance letter remains in effect until the earlier of the completion of the 
reconsideration or 11:59 P.M. EST on December 31,2012. 

b. Administrator Jackson communicated with Sen. Wyden on March 5, 2012, 
indicating that the Agency would address Boiler MACT -related issues. Do 
you consider Administrator Jackson's letter to be an indication that all 
related deadline issues would be addressed, or some specific subset of those 
deadline issues? 



Response: The EPA is still in the process of analyzing the data submitted in response 
to the proposed reconsideration rule, and also of ensuring coordination of this rule 
with related rulemakings. Thus, EPA's administrative process is continuing at this 
time. The EPA does intend to address issues related to the compliance deadline for 
existing major source boilers in its final action. 



Senator David Vitter 

1. EPA has stated on numerous occasions that the failure to take certain actions 
required by the deadlines established in the Boiler MACT suite of rule do not 
constitute violations of the Clean Air Act while the Agency reconsiders the rules. 

a. I understand that initially, EPA verbally informed the regulated community 
that, if necessary, it would be issuing a 90-day Administrative Stay of the 
Boiler MACT rules. EPA stated in its proposed reconsideration of the Boiler 
Area Source Rule that it "could" administratively stay the effectiveness of 
the area source rule for 90 days. Comments from the regulated community 
strongly supported that course of action. EPA's statement related to the 
existing compliance deadline of March 21, 2012 for the completion of tune-up 
requirements at area sources. Has EPA formally issued that stay, and has it 
been made publicly available? 

Please see response to Senator Inhofe Question #14a. 

2. With respect to the Utility Mercury and Air Toxics (MATs) rule, EPA has stated 
that, "[It] has concluded that 4 years should generally be sufficient to install the 
necessary emission control equipment, and DOE has issued analysis consistent with 
that conclusion. President Obama has pointed out that the Clean Air Act "also 
provides the EPA with flexibility to bring sources into compliance over the course of 
an additional year, should unusual circumstances arise that warrant such 
flexibility." 

a. How do you define the term "generally" as it applies to the general ability 
to install the necessary pollution control equipment? Do you agree that 
the term implies a level of uncertainty? Does that uncertainty raise issues 
for how energy-intensive industries- the U.S. manufacturing sectors that 
rely on energy inputs as a power source and in some cases as a feedstock 
-will be affected? 

Please see response to Senator Inhofe Question # 11. 

b. Has EPA analyzed the potential effect of the rule on particular fuel(s )? 
Does EPA anticipate favoring one fuel or fuel source over another? Will 
EPA share its analysis of the impact of the rule on fuels, fuel sources, the 
industry sectors that rely on those fuel(s), and the impact on the national 
economy? 

Please see response to Senator Inhofe Question #8. 



EPA Response to May 3, 2011 Hearing on "Natural Gas Drilling: Public Health and 
Environmental Impacts"- Questions for the Record 

Senator Barbara Boxer 

I. During the EPW hearing on Apri/12, you testified that the plain language of the Energy 
Policy Act of 2005 prohibits the use of diesel fuel in hydraulic fracturing without first 
obtaining a Safe Drinking Water Act (SDWA) Underground Injection Control (UIC) permit. 
Do you agree that the SDWA can currently be enforced with respect to the use of diesel fuel 
in hydraulic fracturing? 

Response: 

EPA agrees that the SD WA can be enforced with respect to the use of diesel fuels in hydraulic 
fracturing. EPA will evaluate on a case-by-case basis any potential violations of the SDWA that it 
discovers from the injection of diesel fuels into wells. 

2. Mr. Perciasepe, there have been reports in the media about significant air pollution from 
natural gas drilling. We have seen reports of ozone pollution in certain counties in Western 
States where the air quality is significantly above health standards. How is EPA addressing 
the threats to public health caused by air emission from natural gas drilling operations? 

Response: 

EPA addresses air emissions from the oil and gas industry through both regulatory and voluntary 
programs. On the regulatory front, EPA has New Source Performance Standards (NSPS) and National 
Emission Standards for Hazardous Air Pollutants (NESHAP) regulations designed to reduce emissions 
of volatile organic compounds (VOCs), sulfur dioxide (S02), and air taxies from the oil and natural gas 
industry. On the voluntary front, EPA has implemented the Natural Gas STAR Program, which has 
achieved significant methane reductions by encouraging environmentally sound practices. 

In a recent review of its air regulations, EPA determined that current regulations do not address air 
emissions from certain sources of VOCs in this sector, including hydraulically fractured wells. On July 
28, 201 I, EPA proposed a suite of highly cost-effective revisions to the NSPS and NESHAP that would 
address these findings and further reduce harmful air pollution from the sector while supporting the 
Administration 's priority of continuing to expand safe and responsible domestic oil and natural gas 
production. The proposed rules would apply to oil and gas exploration and production and natural gas 
processing, transmission, and storage. 

The proposed rules would cut smog-forming VOC emissions by nearly one-fourth across the regulated 
sector, including a nearly 95 percent reduction in VOCs emitted from new and modified hydraulically 
fractured gas wells. The VOC emission reductions from wells, combined with reductions from storage 
tanks and other equipment, are expected to help reduce ozone levels in areas where oil and gas 
production occurs. This significant reduction would be accomplished primarily through use of a proven 
technology- in use by many Gas STAR partners- to capture natural gas that currently escapes to the 
air. The captured gas would then be made available for sale. 



In addition, the reductions would yield a significant environmental co-benefit by reducing methane 
emissions from new and modified wells. Oil and natural gas production and processing accounts for 
nearly 40 percent of all US. methane emissions, making the industry the nation's single largest methane 
source. 

The comment period on the proposed rules was extended and closed November 30, 2011. EPA is under 
a court order to issue final rules by April 3, 2012. 

With respect to voluntary programs, since 1993 EPA has been working with the oil and natural gas 
industry through the Natural Gas STAR Program to reduce methane emissions from all industry 
sources, including well drilling. Reducing emissions of methane, a potent greenhouse gas, has climate 
change benefits and also yields important air quality, human health, and financial benefits. Through 
the Natural Gas STAR program, EPA and partner companies have identified over 80 technologies and 
practices that can cost-effectively reduce emissions from the oil and natural gas sector, and Gas STAR 
partners have reported domestic emission reductions of 86 billion cubic feet (Bcj), worth over $3 44 
million, in 2009, and reductions of greater than 900 Bcf, worth over $3. 6 billion, over the life of the 
program. 

To address air quality impacts associated with oil and gas activities on Federal Lands, EPA recently 
entered into a Memorandum of Understanding (MOU) with the US. Department of the Interior (DOl), 
and the US. Department of Agriculture (USDA) that outlines a number of steps the agencies will take to 
ensure that federal laws protecting air quality, human health, and the environment are balanced with 
the nation's energy needs. The MOU, signed on June 23, 2011, provides for early interagency 
consultation; common procedures for determining what type of air quality analyses are appropriate and 
when air modeling is necessary; and specific provisions for analyzing and discussing impacts to air 
quality and for mitigating such impacts as part of the environmental review process required by the 
National Environmental Policy Act (NEPA). 

In addition, EPA's Office of Enforcement is investigating potential violations of the Clean Air Act (CAA) 
associated with natural gas extraction and production activities. As part of the Agency's Energy 
Extraction National Enforcement Initiative, EPA will take appropriate action to address violations of 
the Clean Air Act from this sector, particularly where there are potential impacts to human health. 

3. Mr. Perciasepe, landowners who rely on drinking water from wells located near hydraulic 
fracturing operations need to know that their drinking water is safe. However, they may not 
have the necessary information on chemicals used in drilling operations to carry out baseline 
testing of their water supplies. Docs EPA have any guidance to homeowners on the specific 
chemicals to include in baseline testing of their drinking water wells? Does EPA intend to 
issue such advice to the public? 

Response: 

If citizens have concerns about the safety of their drinking water they should contact their public water 
system, state health department, or environmental agency for information on sampling and testing 
water. In Pennsylvania, the State has requested that public water systems test for chloride, sulfate, 
bromide, pH, and radionuclides (i.e., gross alpha, gross beta). 

2 



We have established a hot line for individuals to report any observed environmental concerns associated 
with drilling operations. Citizens may call I -877-919-4EPA (toll free) or send reports by email to 
eyesondrilling@epa.gov. 

While EPA currently does not have guidance on specific chemicals to include in baseline testing, the 
New York State Water Resources Institute (WRI) does provide detailed information on testing of private 
wells. WRI is a federally mandated institution helping to improve water management and has 
information available at http://wri.eas.cornell.edu/gas wells 6 1489175471.pd(. 

4. In your written testimony, you state that EPA is currently considering revising its Clean Water 
Act regulations establishing effluent limitation guidelines (ELGs) to address coal bed methane 
(CBM) jlowback wastewater and that EPA is also considering how to best address shale gas 
process wastewater discharged to publicly owned treatment works (POTWs) or commercial 
centralized waste treatment facilities (CTWs). Please provide the Committee with an update 
concerning EPA's plans to address wastewater discharges, including revising the Clean Water 
Act ELGs for CBM and shale gas process wastewaters discharged to POTWs or CWTs. 

Response: 

On October 20, 2011, EPA announced that it will develop effluent guidelines for discharge of 
wastewater from the coal bed methane extraction industry and will develop pretreatment requirements 
for discharges of wastewater from the shale gas extraction industry. To ensure that these wastewaters 
receive proper treatment and can be properly handled by treatment plants, EPA will gather data, 
consult with stakeholders, including ongoing consultation with industry, and solicit public comment on a 
proposed rule for coal bed methane in 2013 and a proposed rule for shale gas in 2014. 
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Senator Benjamin L. Cardin 

1. Does the Clean Water Act allow a wastewater treatment works facility to accept wastewater 
consisting of unknown contaminants? Does the Act allow a wastewater treatment facility to 
accept wastewater containing contaminants for which it does not have effluent limitations in 
its NPDES permit? Does the Act allow a wastewater treatment works to "pass through" 
contaminants that it cannot adequately treat, thereby passing the contaminants through to 
discharged water? Does the Act allow a publically owned treatment works facility to accept 
wastewater that may cause interference with the proper functioning of the treatment process? 
If the answer is no to any of these questions, please provide the reference in the Act which 
prohibits these actions. Further, for any question in which the answer is no, please indicate 
what actions EPA is taking to ensure that treatment works facilities comply with the provisions 
of the Clean Water Act? 

Response: 

The CWA prohibits the discharge of pollutants by point sources into waters of the United States, except 
in compliance with certain provisions of the CWA, including section 402. 33 U.S. C. 1311 (a). Section 
402 of the CWA establishes the National Pollutant Discharge Elimination System ("NPDES'') program, 
under which EPA, or an authorized state agency, may issue a permit allowing the discharge of 
pollutants into waters of the U.S. 33 U.S. C. 1342(a). When developing effluent limitations for an 
NP DES permit, a permit writer must consider limits based on both the technology available to control 
the pollutants (i.e., technology-based ejjluent limits) and limits that are protective of the water quality 
standards of the receiving water (i.e., water quality-based ejjluent limits). CWA section 301, 33 U.S. C. 
§ 1311; 40 CFR 12 5. 3 (a). The technology-based requirements for direct discharges from oil and gas 
extraction facilities into surface waters are found in 40 Code of Federal Regulations (CFR) Part 43 5 
(see response to question 7, below). 

Section 308 of the CWA provides broad authority to require information from point sources in order to 
characterize the nature of their discharges. Pursuant to CWA Section 308, NPDES regulations at 40 
C.F.R. § 122.21 provide specific requirements/or the submission ofinformationfor owners or operators 
seeking an individual NPDES permit. In accordance with these regulations, it is the responsibility of the 
applicant to characterize the wastewater to be discharged from the permitted facility and to provide the 
information necessary for the permitting authority to make informed decisions. 

In order to submit a complete NPDES permit application for an individual permit, the applicant must 
present data to properly characterize its discharge to enable a reasonable potential analysis to be 
completed by the permit writer at the time of permit issuance. 40 C.F.R. § 122.21 (g)(7). In addition to 
data specifically required by permit applications, 40 C.F.R. § 122.21 allows permitting authorities to 
request any additional data as necessary to support an assessment of potential water quality impacts. 

The procedure for determining the need for Water Quality Based Effluent Limitations (WQBEL) is 
called a "reasonable potential" determination. Under EPA's regulations at 40 C.F.R. § 
122. 44( d)( I )(i), WQBELs are required for all pollutants that the permitting authority determines "are 
or may be discharged at a level [that} will cause, have the reasonable potential to cause, or contribute 
to an excursion above any [applicable] water quality standard, including State narrative criteria for 
water quality. " Thus, if a pollutant discharge has the reasonable potential to cause or contribute to an 
excursion above any applicable water quality standard- including narrative criteria - the discharger's 
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NPDES permit must contain a WQBELfor that pollutant. 40 C.F.R. § 122.44(d)(l)(iii)-(vi). 
Conversely, if a pollutant discharge does not have the reasonable potential to cause or contribute to an 
excursion above any applicable water quality standard, a WQBEL is not necessary for that pollutant. If 
that pollutant in the discharge is also not subject to applicable technology-based requirements, then the 
permit would not need an effluent limit for that pollutant. 

In addition to direct discharges, wastewaters may be indirectly discharged into waters of the U.S. 
through sewer systems connected to publicly owned treatment works (POTW) that discharge directly to 
waters of the U.S. or by being introduced by truck or rail into a POTW that discharges directly. EPA 
regulations set standards for the pretreatment of wastewater introduced to a POTW including 
prohibiting introduction of wastes that interfere with, pass through or are otherwise incompatible with 
POTW operations. 33 U.S. C.§ 1317(b)(l). EPA has developed other nationally applicable 
pretreatment standards under section 307(b) in its General Pretreatment Regulations for Existing and 
New Sources of Pollution (Pretreatment Regulations) at 40 C.F.R. Part 403. These pretreatment 
standards are applicable to any user of a POTW, defined as a source of an indirect discharge. 40 C. F. R. 
403.3(h). These national pretreatment standards include: 1) a general prohibition and 2) specific 
prohibitions. 40 C. F. R. 403.5. (a) (I) and (b). The general prohibition prohibits any user of a POTW to 
introduce a pollutant into the POTW that will cause pass through or interference. The regulations 
define both pass through and interference. Section 307(d) of the Act prohibits discharge in violation of 
any pretreatment standard. 33 U.S.C. § 1317(d). 

On October 20, 2011, EPA announced that it will develop effluent guidelines for discharge of 
wastewater from the coalbed methane extraction industry and will develop pretreatment requirements 
for discharges of wastewater from the shale gas extraction industry. To ensure that these wastewaters 
receive proper treatment and can be properly handled by treatment plants, EPA will gather data, 
consult with stakeholders, including ongoing consultation with industry, and solicit public comment on a 
proposed rule for coal bed methane in 2013 and a proposed rule for shale gas in 2014. 

2. The Chesapeake Bay Foundation and a number of other petitioners recently filed a citizen 
petition requesting the completion of a programmatic environmental impact statement 
addressing the cumulative impacts of drilling in the Marcellus Shale formation. Given the 
dramatic expansion of drilling activity in the Marcellus Shale region, the potential impacts on 
water resources, air quality, management of hazardous chemicals,forest fragmentation, and 
extensive socio-economic impacts, does EPA support the petitioners' request? 

Re:.ponse: 

EPA is aware of the concerns raised by the Chesapeake Bay Foundation and other stakeholders 
regarding the potential impacts associated with natural gas hydraulic fracturing in the Marcellus Shale 
formation. We are working with the other federal agencies, which also received the petition, to 
carefully consider the matter and expect to respond to the petition within a reasonable time. 

3. The House Committee on Energy and Commerce undertook a study of hydraulic fracturing 
that revealed that twelve drilling service companies had injected underground over 32 million 
gallons of fluids containing diesel fuels from 2005-2009. The results of this investigation were 
disclosed in a letter to EPA Administrator Jackson. Can EPA verify the accuracy of these 
figures? What additional investigation into these allegations is EPA conducting? 
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Response: 

The figures used in the House Committee on Energy and Commerce investigation come directly from the 
service companies themselves. The House investigation is based on only those companies who 
cooperated with the House request for information regarding chemicals used in hydraulic fracturing 
activities. Because data submitted to the House Committee is considered proprietary information, EPA 
is not legally able to view the information in order to verify it. 

However, EPA has gathered data onfracturingjluidsfrom nine service companies as part of the study 
we are conducting on the potential relationship between hydraulic fracturing and drinking water 
resources. Three of these companies are the same as in the House investigation (BJ Services, 
Halliburton, and Schlumberger), and EPA is reviewing those data at this time. However, we are unable 
to independently verify the quantities reported by the House Committee on Energy and Commerce due 
to the nature of the information provided by the Committee. EPA requested data from BJ Services, 
Complete Production Services, Halliburton, Key Energy Services, Patterson-UTI, RPC, Inc., 
Schlumberger, Superior Well Services, and Weatherford. 

4. In response to questions from Senator Udall, you stated that the use of diesel-containing 
fracking fluids without a Safe Drinking Water Act permit would constitute a violation of the 
Act. How many cases of such activities has EPA become aware oft What legal actions are the 
Agency or its delegated authorities taking in each instance? 

Response: 

Based on information described in an October 25 letter to EPA Administrator Lisa P. Jackson from 
Reps. Waxman, Markey, and DeGette, EPA is aware that a number of oil and gas service companies 
collectively injected 32.7 million gallons of diesel fuels and fluids containing diesel fuels into wells 
between 2005 and 2009. EPA will evaluate on a case-by-case basis any potential violations from the 
injection of diesel fuels into wells and the disposal of wastewater that it discovers, including whether to 
initiate follow-up enforcement action. 
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Senator James M. Inhofe 

1. In House Report 111-316, EPA was tasked with doing a hydraulic fracturing study: 

• 1a. EPA's initial plan was to look at many other aspects of hydraulic fracturing, such as air 
impacts and environmental justice, in addition to "the relationship between hydraulic 
fracturing and drinking water." In light of what will probably be increasing timing and 
budget concerns, what steps will EPA take to maintain its focus on the Congressional request 
so that the American people get the most accurate and valid data in an expedient fashion? 

Response: 

The research that will be conducted pursuant to the final study plan focuses on the potential impacts of 
hydraulic fracturing on drinking water resources, which is consistent with the Congressional request. 
Areas of research such as air impacts and ecosystem impacts are considered to be outside the scope of 
the current study. Ensuring that all Americans have access to a clean and safe environment, including 
safe drinking water, is an EPA-wide priority. As such, the final study plan emphasizes research to 
identify the factors that may contribute to impacts, if any, on drinking water resources in communities 
across the nation. In this context, the plan proposes an initial assessment to determine the extent to 
which hydraulic fracturing occurs in minority, low income, and indigenous communities. EPA 
incorporated the advice of its Science Advisory Board into the final study plan to be sure the study will 
address the highest priority potential public health and environmental concerns. 

• 1 b. Will there be a section in the study putting the environmental and public health risk 
profile identified by EPA into the current state and federal regulatory context, including 
guidance and other requirements used to regulate the industry? If so, please explain how. 

Response: 

This study will not evaluate the efficacy of the existing regulatory framework because EPA considers 
this to be outside of Congress's request. The goal of EPA's study is to examine the conditions that may 
be associated with the potential contamination of drinking water resources, and to identifY the factors 
that may lead to human exposure and risks. While the study will evaluate existing data on the efficacy of 
existing treatment technologies, it will not focus on existing regulatory requirements applicable to 
hydraulic fracturing operations or specific opportunities for future regulation. 

• 1c. One area EPA has indicated it will be focusing on-water use-is outside of the scope of 
the authorizing language. Water use is largely the province of state law and has evolved over 
the past two hundred plus years. Water use-for any purpose-will be subject to a well
established state legal structure that defines its acquisition. Hydraulic fracturing is no 
exception. Water used for the fracturing process must be obtained within this system. How 
will the study account for, work within, and recognize state and local water use laws? 

Response: 

EPA designed the study to address the lifecycle of hydraulic fracturing operations, a scope which its 
Science Advisory Board considered appropriate. The study will consider the use of water in hydraulic 
fracturing operations, from water acquisition through the mixing of chemicals and actual fracturing to 
the post-fracturing stage, including the management of flow back and produced water and its ultimate 
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treatment and/or disposal. This study will not evaluate or make recommendations related to well
established state and local water use laws or structures because EPA considers this to be outside the 
scope of Congress's request. 

• ld. What information will EPA include regarding how the gas industry's water use compares 
to water use by other energy sources? 

Response: 
EPA 's study will not compare water use by the natural gas industry to water use by other energy 
sectors. We plan to account for the differences in the nature of water use in hydraulic fracturing (e.g., 
potential return to the environment versus permanent loss in deep formations) and the related impacts 
on water quality (e.g., the identity, concentrations, and treatability of contaminants). 

• 1 e. Our domestic natural gas industry has a wealth of experience about all aspects of 
hydraulic fracturing. Industry personnel necessarily have been present as thousands of gas 
wells have been developed. What steps will EPA take to be certain it gains the benefit of that 
experience? 

Response: 

Stakeholders have played an important role as EPA developed its study plan and as it carries out the 
study. EPA involved stakeholders-including industry personnel-from the early stages in the 
development of the study plan and will continue to provide mechanisms for stakeholder involvement 
throughout the duration of the study. Prior to developing the study plan, EPA held a series of public 
meetings and webinars with interested stakeholders to hear their comments related to hydraulic 
fracturing. EPA also reviewed and considered public comments submitted to the Science Advisory 
Board as part of its review of the draft study plan. 

EPA has also engaged experts through a series offour technical workshops on hydraulic fracturing. 
These workshops provided EPA researchers with an opportunity to discuss technical issues with experts 
from industry, academia and elsewhere. The information provided by industry and other participants at 
the workshops will inform the research we conduct as part of the current study. 

• lf. Certain sources that are cited in the Draft Study Plan are from well-known environmental 
activist groups and are weighing in with respect to issues that will be relevant to the outcome 
of the EPA study. How will information or citations from advocates be used in the study in an 
objective manner? Will the information provided by such individuals or entities be noted in 
the study? If there are any references to such data, would you commit to disclosing clearly the 
originator's known position so that the general public will have the opportunity to evaluate 
objectively all information offered in the Draft? 

Response: 

In the interest of transparency and objectivity, EPA will provide full, properly reported and cited 
references on the source of all studies, reports and data cited in our study. EPA will consider the 
quality of data and information in our decision to cite or otherwise rely on information. Additionally, 
all research products will undergo a peer review process. EPA will not seek disclosure of positions of 
authors or providers of data or information used by the study. 
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• 1g. Does the EPA still expect to release an interim report by 2012 thatfocuses only on the 
results of the retrospective case studies and scenario evaluations? 

Response: 

There is a great deal of public interest in the current study. While we realize that some of the research 
projects identified in the draft study plan are long-term projects, we feel that it is our responsibility to 
publish results as soon as possible. The 2012 report will allow us to communicate results from shorter
term projects in the proper context. 

• I h. Does the draft plan include a process by which EPA can update its research findings as 
technology advances? For example, I understand that the hydraulic fracturing service 
industry is continuously working to improve treatments and disposal methods to reduce the 
environmental risk associated with produced water andjlowbackjluid. Best practices are 
being employed by a growing number of responsible fracturing companies across a broad 
spectrum of practices. What is EPA doing to develop a process by which it can periodically 
update its research findings to account for technological advances and these best practices? 

Response: 

EPA is working with stakeholders to identifY up-to-date information on the technology and practices 
used in hydraulic fracturing operations, including wastewater treatment and disposal. Consequently, 
the 2012 and 2014 reports will reflect the most current information available. 

• 1i. How does the Study Design Draft effectively distinguish between those issues that are 
fracturing related and those that exist at all natural gas and oil production activities? 

Response: 

The Draft Hydraulic Fracturing Study Plan focuses on features of oil and gas production that are 
particular to-or closely associated with-hydraulic fracturing, and their impacts on drinking water 
resources. The SAB- supported this approach and specifically cautioned EPA against studying all 
aspects of oil and gas production, stating that the study should "emphasize human health and 
environmental concerns specific to, or significantly influenced by, hydraulic fracturing rather than on 
concerns common to all oil and gas production activities. " 

2. EPA has been studying the possibility of developing effluent limitations guidelines for the 
coal bed methane (CBM) extraction sector of the oil and gas industry since 2006. Based on a 
series of Federal Register notices and industry surveys, a decision on the CBM sector was 
expected as part ofthefinal2010 Effluent Guidelines Program Plan Report, slatedfor 
publication in December of 2010. 

2a. What is the status of the report that was due to be published in December of 2010? 

Response: 

EPA announced the 2010 Effluent Guidelines Plan on October 20, 2011, and a Federal Register notice 
was published on October 26, 2011. The final Coalbed Methane Study was also issued with the Plan 
and is available on our website at http:llwater.epa.govllawsregsllawsguidancelcwa/304ml. 
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• 2b. What evidence does EPA have to suggest that these Centralized Waste Treatment Point 
(CWTP) guidelines are insufficient to cover treatment of well site wastewaters? 

Response: 

For both CBM and Shale Gas Extraction (SGE) the wastewater contains high concentrations of Total 
Dissolved Solids (I'DS). The concentrations ofTDS differ between the two sectors with SGE wastewater 
having very high TDS concentrations (typically over 100,000 up to 400,000 mg/L), whereas CBM 
wastewater reflects a broad range ofTDS concentrations (<50 to 171,000 mg!L) depending on the coal 
formation and the location ofthe well within the formation. 

As described in the EPA 's final effluent guidelines program plan, operators may dispose ofshale gas 
wastewater by sending it to POTWs or to private centralized waste treatment facilities (CWTs). The vast 
majority of POTWs employ equalization, bulk solids removal, biological treatment, and disinfection. 
POTWs are likely effective in treating only some of the pollutants in shale gas wastewater, such as the 
conventional and organic pollutants. These treatment technologies are not designed to treat high levels 
ofTDS, naturally occurring radioactive material (NORM), or high levels of metal/,· it is believed that 
much of these pollutants pass through the POTW untreated. Many CWTs, of which 90% discharge to 
POTWs, are similarly not designed to treat for high TDS or NORM. 

• 2c. EPA currently regulates industrial effluent to CWTP. The guidelines are broadly 
applicable to numerous industries, including ELG activities, and account for the constituents 
that EPA is most concerned about controlling. Has there been a finding that these regulations 
are ineffective? If so, where is the finding? 

Response: 

The Agency has not issued a finding about the effectiveness or lack thereof of the CWT effluent 
guidelines. See previous response for an explanation of our basis for initiating rule makings related to 
CBM and SGE wastewaters. 

• 2d. How does adding this regulation comply with the President's January 1 ath, 2011 
Executive Order? Will EPA be coordinating with the Whitehouse or CEQ to justify the 
singling out of the ELG industry for duplicative regulation? 

Response: 

EPA intends to fully comply with E. 0. 13563 as it proceeds to develop effluent limitations guidelines for 
these industry sectors. No comprehensive set of national standards exists at this time for the disposal of 
wastewater discharged from natural gas extraction activities. To ensure that these wastewaters receive 
proper treatment and can be properly handled by treatment plants, EPA will gather data, consult with 
stakeholders, including ongoing consultation with industry, and solicit public comment on a proposed 
rule for coalbed methane in 2013 and a proposed rule for shale gas in 2014. The final standards will 
undergo interagency review pursuant to EOs 13563 and I 2866 before being finalized. 

1 Metcalf & Eddy Inc. (2003) Wastewater Engineering: Treatment and Reuse McGraw-Hill, New York. 
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• 2e. What less burdensome alternatives is EPA exploring to achieve the performance 
objective? 

Response: 

As EPA develops ELGsfor these industry sectors, EPA plans to gather data from industry and use that 
data to develop appropriate technology options. EPA typically identifies a range of options and selects 
an option based on statutory criteria and other relevant factors, including industry affordability. 

• 2f. Will there be a qualitative and quantitative cost benefit analysis on which the public can 
comment? 

Response: 

As parts of our ELG development efforts, we plan to evaluate the environmental impacts associated with 
the wastewater discharges from the two industries. In addition, EPA will assess the costs of various 
regulatory options, the financial impacts of these costs on the industry, and expected benefits. The 
proposed rule will include a summary of the environmental assessment, including qualitative and 
quantitative aspects, and will provide an opportunity for public comment. If the proposed requirements 
are considered significant as defined under E. 0. 12866, the Agency will also estimate the monetized 
value ofthe environmental benefits. 

• 2g. How has EPA coordinated with the regulated community? 

Response: 

EPA began its study of CBM in 2006. Early in the study EPA held several meetings in the CBM 
producing basins so that we could meet as many industry representatives as possible and visit a number 
of production sites to observe practices. Additionally, EPA held conference calls and meetings with 
industry representatives throughout the course of the study. Over the coming months, EPA will begin 
the process of developing a proposed standard for the CBM and SGE sectors with the input of 
stakeholders, including industry and public health groups. 

• 2h. Given the regulatory programs already in place, why does EPA feel the need for more 
regulation? Is there a regulatory gap the Agency has identified? If so, where is the gap and 
what is the evidence to support the existence of an alleged gap? Is the Agency simply basing 
its analysis on a few anecdotes? 

Response: 

As described in the EPA 'sfinal2010 Effluent Guidelines Program Plan, what we know is that shale gas 
extraction generates extremely large volumes of wastewater that contain considerable pollutant loads. 
Some of this is being responsibly reinjected into appropriate underground wells; other volumes of 
wastewater may not be treated effectively by existing treatment facilities. Resulting discharges have the 
potential to affect both drinking water supplies and aquatic life. These concerns and issues will not 
dissipate as shale gas production is expected to increase. As a result, EPA has decided to initiate 
rule making to decide the appropriate level of pretreatment standards for this industry. Also see the 
response to Question 2b above for an explanation of our basis for initiating rule makings related to 
CBM and SGE wastewaters. 
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3. Please clarify the statement that you made at our hearing that oil and gas drillers who 
injected diesel fuel during hydraulic fracturing without a permit broke the law. 

Response: 

Under the Safe Drinking Water Act (SDWA), any underground injection which is not authorized by 
permit (or in some cases, by rule) is prohibited. In the Energy Policy Act of 2005, Congress amended 
the SDWA definition of"underground injection" to exclude hydraulic fracturing related to oil, gas, or 
geothermal production activities, except for when diesel fuels are used. Therefore, an underground 
injection control permit is required for the injection of diesel fuels during hydraulic fracturing related 
to oil, gas, or geothermal production activities, and any unauthorized injection of diesel fuels was in 
violation of the law. 
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Senator David Vitter 

In testimony before our Committee, Deputy Administrator Perciasepe asserted that "using diesel 
fluids for hydraulic fracturing in shale .•. is subject to the Safe Drinking Water Act" and that 
operators would be required to have a permit in order to do so, indicating that not doing so would be a 
violation of the law. Given the assertions he made, the agency presumably has done a rigorous 
analysis of the law and has developed a new legal theory that would explain why operators now 
apparently must obtain a permit even though the agency in the past took a different position. To help 
us better understand the agency~ position and so that the hearing record is complete, we ask that you 
answer the following questions: 

1. What was EPA's basis for concluding that wells being hydraulically fractured with fluids 
containing diesel fuel should be considered to be Class II wells under EPA's VIC regulatory 
scheme given the Agency's prior consistent position that "EPA's Class II regulations were not 
designed to, and do not specifically address the unique technical and temporal attributes of 
hydraulic fracturing," and that it was "not entirely appropriate to ascribe Class II status" to 
wells being hydraulically fractured? 

Response: 

Class II wells receive fluids 

• Which are brought to the surface in connection with natural gas storage operations or 
conventional oil or natural gas production and may be commingled with waste waters from gas 
plants which are an integral part of production operations, unless those waters are classified as 
a hazardous waste at the time of injection 

• For enhanced recovery of oil or natural gas; and 
• For storage of hydrocarbons which are liquid at standards temperature and pressure. (40 CFR § 

144.6(b)) 

In 1997, the Eleventh Circuit Court of Appeals established that hydraulic fracturing is "underground 
injection"for the purposes of regulation under the SDWA. Legal Environmental Assistance Foundation, 
Inc. v. EPA, I 18 F3d 1467 (I Ith Cir. 1997) (LEAF I). The same court later established that wells used 
for the injection ofhydraulicfracturingfluids must be regulated as Class /I wells under the VIC 
program. Legal Environmental Assistance Foundation, Inc. v. EPA, 276 F3d 1253 (11th Cir. 2001) 
(LEAF II). The court held that EPA must classify hydraulic fracturing as one of the five existing well 
classes and that "wells used for the injection of hydraulic fracturing fluids fit squarely within the 
definition of Class II wells" used for enhanced recovery of oil or natural gas. 

SDWA § 1421 (d)(1), as amended by the Energy Policy Act, excludes the "underground injection of 
fluids or propping agents (other than diesel fuels) pursuant to hydraulic fracturing operations related to 
oil, gas, or geothermal production activities" from UIC regulation. Therefore, hydraulic fracturing 
using diesel fuels is subject to UIC regulation under 40 CFR § 144 and 146. By requiring a permit for 
hydraulic fracturing using diesel fuels, EPA is following the in{ent of the Congressional amendment to 
the SDWA through the Energy Policy Act of2005. 
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2. What communications, if any, did EPA have with third parties regarding the regulation of 
hydraulic fracturing activities involving diesel fuel use under the SDWA prior to posting the 
statements on its website? 

Response: 

While EPA has had many conversations with stakeholders about hydraulic fracturing activities since 
2005, there was no specific outreach to third parties prior to posting the statement on the website. 

3. In posting these statements on its website, how did EPA intend to address the problems 
previously identified by the Agency in applying the Class II VIC regulations to hydraulic 
fracturing operations in light of the key differences between hydraulic fracturing and typical 
VIC operations recognized by EPA, such as the "extremely limited" duration of hydraulic 
fracturing operations and the fact that hydraulic fracturing is "ancillary" to an oil and gas 
well's principal function of producing oil and gas? 

Response: 

EPA is currently in the process of developing guidance to address issues regarding the application of 
Class II UIC regulations to hydraulic fracturing with diesel fuels. 

4. What consideration, if any, did EPA give to the potential impact of its statements on the 
position set forth on EPA's website that oil and gas production wells are not regulated by the 
VIC program? 

Response: 

The Safe Drinking Water Act as amended by the Energy Policy Act of2005 states that 

"The term 'underground injection'-
(A) means the subsurface emplacement of fluids by well injection; and 
(B) excludes-

(i) the underground injection of natural gas for purposes of storage; and 
(ii) the underground injection of fluids or propping agents (other than 
diesel fuels) pursuant to hydraulic fracturing operations related to oil, 
gas, or geothermal production activities. " 

The statement on the website was information restating a longstanding, established interpretation of the 
statute. 

5. What efforts, if any, did EPA make to communicate with states having primacy over the Class 
11 program regarding its decision either before or after posting the statements on its website? 

Response: 

Because the website reflects existing law and regulations EPA did not believe that consultation with 
primacy states was necessary. See answer to 2. 
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6. What efforts, if any, did EPA make to inform the regulated community about the Agency's 
action either before or after posting the statements on its website? 

Response: 

Because the website reflects existing law and regulations EPA did not believe that consultation with the 
regulated community was necessary. See answer to 2. 

7. Does EPA have any objective, documented evidence ofthe contamination of drinking water 
supplies as a result of the use of diesel fuel in hydraulic fracturing fluids anywhere in the 
United States and. if so, could you please share it with the Committee? 

Response: 

EPA is currently investigating instances of alleged drinking water contamination in various localities in 
the US To protect the confidentiality of potential case developments and assure effective enforcement, 
EPA cannot comment on potential enforcement investigations or responses. It is important to remember 
that the SDWA requires EPA to take preventative measures to protect underground sources of drinking 
water. The study EPA is conducting pursuant to House Report 111-316 on the potential impacts of 
hydraulic fracturing on drinking water resources will provide further insights into this question. 

15 
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Senator Benjamin L. Cardin 
Cardin 1. I understand that S. 2995 does not preclude EPA from setting a more 
stringent cap on NOx. Setting a standard in statute, however, might make it difficult 
for EPA to make an adjustment in either direction should new science support a 
change. Are there any examples where EPA has used its rulemaking authority to 
adjust a standard or limit for a regulated pollutant or industry? 

Answer: EPA has the authority and the mandate under existing laws to review 
and adjust pollution standards or emission limits should new science support a change. 
For New Source Performance Standards (NSPS) and National Emission Standards for 
Hazardous Air Pollutants (NESHAP), for instance, EPA is required to periodically 
review the emission limits in light of advances in technology and improved 
understanding of the significance of emitted pollutants, adjusting the control 
requirements accordingly. EPA has exercised this authority for a number of different 
standards, such as electrical generating units, for which NSPS were first set in 1973 and 
revised subsequently several times since then to reflect increasingly efficient control 
technologies. EPA also regularly revises the NAAQS standards downwards to be more 
protective of public health and the environment as we learn more about the health and 
environmental effects of these pollutants. In 1998 EPA finalized the NOx SIP Call, which 
did include new limits on seasonal NOx emissions in eastern states that were not 
specifically required by Congress. 

Cardin 2. I am pleased the Agency is reevaluating the federal Clean Air Interstate 
Rule. 

-When does the Agency expect the new CAIR rule to be released? 

-Does the science and analysis that the Agency has compiled to this point warrant a 
stricter annual NOx cap than is proposed in S. 2995? 

-Has the Agency determined what the annual NOx cap will be under the new rule? 
If so, what will it be? 

Answer: As EPA stated in its testimony for the March 41
h hearing, we expect the 

rule to be proposed soon. The proposed rule has been submitted to OMB for review 
under Executive Order 12866, and therefore we are not in a position to describe the 
details of the proposal at this point. We will keep the Committee updated on the proposal, 
and will offer to briefthe Committee when the proposed rule is signed. 



Cardin 3. There are currently a large number of banked allowances for both S02 
and NOx programs. Given the large number of banked allowances, when would we 
see reductions in S02 and NOx emissions under the cap levels outlined in S. 2995? 

Answer: As you may know, on April 15, 2009, we received a request from 
Senator Carper to analyzeS. 2995. The request included emission modeling results as 
well as estimates of air quality changes and the resulting human health benefits. When 
this analysis is complete we will be able to provide this information. Based on our past 
experience with cap and trade programs, it is likely that if S.2995 became law emission 
reductions and health benefits would begin very soon thereafter. However, depending on 
the banking provisions, the full cap levels would likely not be achieved until some time 
after the target years identified in the legislation. 

Cardin 4. Has EPA analyzed the impact of the emission caps set in S. 2995 to 
determine whether the required emissions reductions would comply with the new 
and planned National Ambient Air Quality Standards (NAAQS) for ozone, 
particulate matter, nitrogen dioxide (N02) and sulfur dioxide (S02)? 

Answer: EPA has not done that type of analysis. As mentioned in response to 
Question 3 above, the analysis for S.2995 is not complete. In addition, while we 
anticipate that S.2995 would provide some additional improvement in ozone and fine 
particle concentrations, we are not able to conduct air quality modeling that will allow us 
to predict air quality concentrations with enough precision to answer this question in the 
timeframe requested by Senator Carper. As discussed recently with committee staff, in 
our analysis we do intend to provide estimates of regional changes in fine particle and 
ozone concentrations that might result if S. 2995 were to become law. 

Senator Sheldon Whitehouse 

Whitehouse 1. Section 418(c)(2) of S. 2995 sets forth the number of annual S02 
allowances that EPA would distribute for the years 2012 and beyond. Using 2007 
heat input figures for electric generating units (EGUs) in the United States, please 
provide the average S02 emissions rate that would be required at EGUs at each of 
the three annual allowance levels. 

Answer: 

2007 2012 2015 2018 
S02 (tons) 8,933,515 3,500,000 2,000,000 1,500,000 

Heat Input (mmBtu) 27,744,770,440 27,744,770,440 27,744,770,440 27,744,770,440 
502 Rate (lbs/mmBtu) 0.644 0.252 0.144 0.108 

Whitehouse 2. Section 419(d)(3) of S. 2995 sets forth the number of annual 
allowances for NOx in Zone 1 states, for the years 2012 and beyond. Using 2007 
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heat input figures for EGUs in Zone 1, please provide the average NOx emissions 
rate that would be required at these EGUs at each of the three annual allowance 
levels. 

Answer: 
Zone 1 2007 2012 2015 2018 
NOx (tons) 2,556,599 1,390,000 1,300,000 1,300,000 

Heat Input (mmBtu) 22,105,744,303 22,105,7 44,303 22,105,744,303 22,105,744,303 
NOx Rate (lbs/mmBtu) 0.231 0.126 0.118 0.118 

Zone2 2007 2012 2015 2018 
NOx (tons) 727,078 510,000 320,000 320,000 

Heat Input (mmBtu) 5,639,026,137 5,639,026,137 5,639,026,137 5,639,026,137 
NOx Rate (lbs/mmBtu) 0.258 0.181 0.113 0.113 

Whitehouse 3. What states currently require NOx and S02 emissions rates from 
EGUs that are more stringent than the average rates you calculated in response to 
Questions 1 and 2? Based on current law, what states are scheduled to require NOx 
and S02 emissions rates from EGUs that are more stringent than the average rates 
you calculated in response to Questions 1 and 2, in the years 2012 -2019? 

Answer: EPA has compared state-by-state emissions rates for 2007 with 802 
rates for 20 I 2 calculated for Question 1 and NOx rates for 2012 in Zone I and Zone 2 
calculated for Question 2. These are the actual historical rates and are not based on an 
assessment of state requirements. The eighteen states that had 2007 historical rates below 
20I2 8.2995 rates for 802 and/or NOx (as calculated in Questions I and 2) are indicated 
in the table below: 

so2 NOx 

AZ. X 
CA X X 
co X 
CT X X 
ID X X 
MA X 
ME X X 
MT X 
NH X 
NJ X 
NM X 
NV X X 
OR X X 
Rl X X 
TX X 
UT X 
VT X 
WA X X 



Whitehouse 4. What are the lowest NOx and S02 emissions rates currently being 
achieved at EGUs in the United States? Where possible, please use 2007 heat input 
data in your calculations. 

Answer: EPA's data indicates the lowest S02 rate for a coal EGU is 0.020 
lbs/mmBtu and the lowest rate for NOx emissions at a coal EGU is 0.037lbs/mmBtu. 
For S02, the units in the top 95th percentile have rates of0.085 lbs/mmBtu or lower. For 
NOx, the best performing facilities in the 95th percentile were able to achieve emission 
rates of0.106lbs/mmBtu or lower. 

Whitehouse 5. Based on your reading of S. 2995, do you believe EPA would have the 
authority to issue fewer NOx or S02 allowances than the allowances set forth in S. 
2995, before 2020? 

Answer: EPA's reading of S.2995 is that the bill requires the Administrator to 
issue specified quantities of S02 allowances up through 2020, and only for 2021 and 
thereafter is the Administrator given discretion to issue fewer than the specified amount. 
Similarly, EPA's reading is that S.2995 requires the Administrator to issue specified 
quantities of annual NOx allowances up through 2019, and only for 2020 and thereafter is 
the Administrator given discretion to issue fewer than the specified amount. However, 
EPA's reading is that under S. 2995 the Administrator is given discretion to issue fewer 
than the specified amount of seasonal ozone season NOx allowances not later than 
January 1, 2020 and every five years thereafter. 

Whitehouse 6. Based on the S02 caps set in the legislation, and based on the number 
of banked S02 allowances currently in existence, can EPA project the number of 
tons of S02 that will actually be emitted each year between 2012 and 2020 under S. 
2995? 

Answer: EPA would need to conduct modeling in order to provide emissions 
estimates under S. 2995, and EPA has received a request from Senator Carper to conduct 
such analysis. When this analysis is complete EPA will be able to provide this 
information. 

Whitehouse 7. Do you read the legislation to require that the seasonal ozone caps 
authorized in Section 417(a)(3) be proportional to the annual cap for any given 
year? If not, what would prevent an EGU from running at a higher capacity factor 
in the off-season, without operating its NOx pollution control equipment? 

Answer: First, to clarify, we assume that the question is intended to refer to 
Section 417(b)(3). Section 417(b)(3) allows the Administrator to reduce the NOx ozone 
season budgets if he or she determines that emissions should be further reduced to protect 
public health or the environment, to assist with attainment or maintenance of attainment, 



or to assist compliance with section 11 O(a)(2)(D). There is nothing that requires NOx 
ozone season budgets to be "proportional," but the Administrator may make them 
"consistent" with NOx annual budgets under Section 419. 

Whitehouse 8. How cost effective (in dollars per ton of NOx reduced) is it to reduce 
NOx pollution from EGUs, versus other stationary and mobile sources? 

Answer: Unlike S02, where EGUs are by far the largest source of emissions 
(representing more than 65% of total nationwide emissions) and continue to have many 
available emission reduction opportunities, the picture for NOx is more complicated. For 
NOx, EGUs are only one of many sources that emit NOx (and represent around 20% of 
total nationwide NOx emissions). Furthermore, many low cost NOx reductions from 
EGUs have already been achieved through programs like the Acid Rain Program and the 
NOx SIP Call. As EPA proceeds with efforts such as the CAIR Replacement rule and 
the reconsideration of the ozone NAAQS, we are doing additional work to evaluate the 
cost effectiveness of various NOx reduction strategies. 

Senator James M. Inhofe 
lnhofe l. Section 419(a) of S. 2995 includes a new definition of "affected unit" for 
purposes of the nitrogen oxide control and trading program. The definition defines 
affected units to include cogeneration units that serve as a generator with a 
nameplate capacity greater than 25 megawatts and produces electricity for sale. 

- Please describe how this definition of cogeneration units differs from the current 
definition of cogeneration units under Section 402 of the Clean Air Act and EPA's 
Clean Air Interstate Rule issued on March 10, 2005. 

Answer: The definition and treatment of cogeneration units are different under 
Section 419(a) of 8.2995, the Acid Rain Program under CAA Title IV, and the CAIR 
trading programs. 

Under Section 419(a) of 8.2995, cogeneration units do not receive different 
regulatory treatment than other types of electric generating units. "Cogeneration unit" and 
"cogeneration facility" are not defined. Any facility (including a cogeneration facility) 
that on or after January I, 1985, serves a generator with nameplate capacity greater than 
25 MWe and produces electricity for sale is subject to the regulatory requirements of the 
NOx program. 

Under the Acid Rain Program (CAA Title IV), some cogeneration units receive 
different regulatory treatment than other types of electric generating units. The Acid 
Rain Program rules define "cogeneration unit" as a unit with equipment to produce 
electricity and useful thermal energy (e.g., steam for industrial processing) through 
sequential use of energy. The following categories of cogeneration units are exempt from 
the Acid Rain Program: (i) those that are qualifying facilities under the Public Utility 
Regulatory Policies Act (PURP A) and have fixed-price power purchase contracts for at 
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least 15% of planned net capacity that were in place as of November 15, 1990 and 
continue to be in place without changes allowing for pass-through of Acid Rain Program 
compliance costs (CAA section 405(g)(6)(A) and 40 CFR 72.6(b)(5)); and (ii) those that 
sell to the grid an annual average amount (on a 3-year rolling average basis) of electricity 
less than or equal to 113 of their potential electrical output capacity or less than 25 MWe 
(i.e., 219,000 MWhr) (CAA section 402(17)(C) (definition of"utility unit") and 40 CFR 
72.6(b)(4)). 

Under the CAIR trading programs, some cogeneration units -- but fewer than 
under CAA Title IV -- receive different regulatory treatment than other types of electric 
generating units. The CAIR trading program rules define "cogeneration unit" as a unit: 
(1) with equipment to produce electricity and useful thermal energy (e.g., steam for 
industrial processing) through sequential use of energy; and (2) meeting certain 
operational and efficiency standards. The following category of cogeneration units is 
exempt from the CAIR trading programs: those that sell to the grid an annual amount of 
electricity less than 1/3 of their potential electrical output capacity or less than 219,000 
MWhr (40 CFR 97.104(b)(l)). 

EPA has not performed a detailed analysis assessing the impact of S.2995 on 
cogeneration units. 

- How many additional cogeneration units could be regulated as a result of the 
definition in S. 2995 as compared to the number of units regulated under the Clean 
Air Act or under the March 10,2005 Clean Air Interstate Rule? 
- What type of controls or increased costs would apply to cogeneration units that 
are covered by S. 2995? 
- What impact would increased controls of cogeneration units have on their energy 
efficiency? 
- Would increased regulation of cogeneration units as proposed under S. 2995 
encourage or discourage the increased use of existing cogeneration units and the 
construction of new cogeneration units? 
-Which industries in the U.S. currently use cogeneration units that could be 
impacted by the bill? 
- What options for defining cogeneration units is EPA considering with regard to 
the Clean Air Transport Rule now under review at EPA? 

Answer: The proposed rule has been submitted to OMB for review under 
Executive Order 12866, and, therefore, EPA is not in a position to state the specifics of 
what will be in the proposal. In response to a request from Senator Carper, EPA is 
currently working to develop an analysis of S.2995. When this analysis is complete we 
will be able to provide information related to the questions above. 

Inhofe 2. Section 417(b)(3)(A) of the S.2995 includes a provision that would appear 
to provide EPA with new authority to revise downward "any ozone season nitrogen 



oxide budget for nonelectric generation units" if the Administrator determines that 
such reductions are needed to protect public health or the environment. 

- Please list all ozone season nitrogen oxide budgets at the federal level or that are 
federally enforceable at the SIP level that could be impacted by this provision. 

Answer: Section 417(b)(3)(A) allows the Administrator to reduce, for non
electric generating units, the NOx ozone season budgets implemented under the Clean 
Air Interstate Rule. State SIP revisions approved under CAIR that include such non
EGU NOx ozone season budgets are listed below. 

Alabama, Connecticut, Indiana, Kentucky, Massachusetts, Michigan, Missouri, North 
Carolina, New York, Ohio, South Carolina, Tennessee, Virginia, and West Virginia have 
approved SIP revisions under CAIR that expand the applicability and budgets for the 
CAIR NOx ozone season trading program to include large industrial boilers and turbines 
and some small EGUs (serving generators with a nameplate capacity of 25 MW or less) 
and thereby cover all units that were subject to the NOx Budget Trading Program under 
the NOx SIP Call. These States chose to use this CAIR trading program to meet NOx 
SIP Call requirements with regard to these additional units. Under Section 417(b)(3)(A), 
the Administrator would seem to have authority to reduce non-EGU budgets under this 
CAIR trading program for these States. 

Delaware, Illinois, Maryland, New Jersey, Pennsylvania, Rhode Island and the District of 
Columbia also continue to have NOx SIP Call requirements, and budgets, for non-EGUs. 
However, these jurisdictions chose not to use the CAIR NOx ozone season program, and 
instead must use other mechanisms to meet the requirements. For these States, the SIP 
revisions addressing NOx SIP Call requirements with regard to non-EGUs are not 
submitted or approved under CAIR, thus, the Administrator would not seem to have 
authority under Section 417(b)(3)(A) to reduce non-EGU budgets for these States. 

-What constraints are there, if any, on how low the Administrator could reduce the 
ozone season nitrogen oxide budgets under this proposed authority? 

Answer: Section 417(b)(3)(A) allows the Administrator to reduce NOx ozone 
season budgets only after making certain findings, i.e., that emissions should be further 
reduced to protect public health or the environment, to assist with attainment or 
maintenance of attainment, or to assist compliance with section 11 O(a)(2)(D). This 
limitation could be viewed as limiting the purposes for which the Administrator may 
reduce such budgets and thus limiting the amount of any such reduction. 

-Would this authority extend to new nitrogen oxide budgets if states incorporate 
them in revised State Implementation Plans? 

Answer: Authority under Section 417(b)(3)(A) seems to cover new, state-adopted 
NOx ozone season budgets if they are included in state SIP revisions adopted and 
approved under the Clean Air Interstate Rule. 
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- What constraints are there in the legislation in what the Administrator could 
consider in determining whether additional reductions are needed to protect public 
health or the environment? 

Answer: Section 417(b)(3)(A) allows the Administrator to reduce NOx ozone 
season budgets after making certain findings, i.e., that emissions should be further 
reduced to protect public health or environment, to assist with attainment or maintenance 
of attainment, or to assist compliance with section 11 O(a)(2)(D). This provision does not 
specify what the Administrator may consider in determining whether to require further 
reductions to protect public health or the environment. 

- Does this provision increase or decrease regulatory certainty? 

Answer: It is not clear whether the net effect of this provision is to increase or 
decrease regulatory uncertainty. 

Inhofe 3. What effect would the legislation have on State's authority to submit 126 
petitions? Would this enhance or decrease regulatory certainty for businesses? 

Answer: Section 5 ofthe bill reads: "Nothing in this Act modifies or otherwise 
affects any authority or obligation set forth in the Clean Air Act, including sections 
110(a)(2)(D), 112, and 126 ofthat Act.'' In other words, the bill explicitly states that it 
does not modify Section 126. 

Inhofe 4. Could sources that install controls to meet the legislation trigger New 
Source Review if those controls result in increased emissions? Please identify the 
types of additional controls that could result from the legislation that would trigger 
New Source Review. If C02 becomes subject to regulation, could controls that 
result in a parasitic energy loss but net increase in emissions of other pollutants 
trigger New Source Review? 

Answer: For certain types of control devices, the device results in not only a 
decrease in emissions of the targeted pollutant, but it can also lead to an increase in 
emissions of another air pollutant. A common example of such a control device is a 
thermal incinerator, which forms NOx as a collateral pollutant while reducing VOC 
emissions. However, EPA has refined this requirement in regulations so that only an 
increase in emissions that is determined to be significant would subject it to New Source 
Review (NSR) permitting. Furthermore, the Agency has previously attempted to exempt 
such changes from NSR by promulgating a "Pollution Control Project Exclusion"; 
however, the U.S. Court of Appeals for the D.C. Circuit invalidated the NSR 
exclusionary provision as inconsistent with the Clean Air Act. Accordingly, installation 
of pollution control equipment that results in an increase in emissions at an existing major 
stationary source triggers NSR requirements unless such an increase is below a 
regulatory-established "significance level," assuming EPA has set one. Thus, it is 
conceivable that application of emission controls in response to the S.2995 legislation, or 
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any other mandate, would trigger NSR requirements for another pollutant. However, in 
practice, EPA sees few sources that actually experience this situation, since sources 
generally attempt to avoid NSR by minimizing emissions of collateral pollutants from a 
control device within the physical configuration and operational standards of the device. 

lnhofe 5. If C02 becomes subject to regulation, could controls that result in a 
parasitic energy loss trigger New Source Review due to increased C02 emissions? 

Answer: It is highly unlikely. Once C02 becomes subject to regulation, emission 
controls proposed for existing major sources that result in a parasitic energy loss will be 
looked at for their increase in C02 emissions (resulting from the need to produce more 
energy to compensate for the energy loss). If the C02 emissions increase equals or 
exceeds the significance levels established in the final Tailoring Rule signed by EPA 
Administrator Jackson on May 13, 2010, then the C02 emissions may trigger NSR 
requirements, as described in the response to Senator Inhofe's question #4, but that is 
highly unlikely since the significance levels established in the tailoring rule are 75,000 
tpy if a major source is undergoing modification or 100,000 tpy if the source is newly 
constructing. 

Inhofe 6. Cogeneration units firing commercial quality natural gas have virtually no 
SOx emissions. Would you support excluding all cogeneration units firing natural 
gas from the 802 emission caps under S. 2995 as long as they burn commercial 
quality natural gas? Do you have the authority to provide a similar exemption 
under any Clean Air Transport Rule now under development? 

Answer: EPA does not have a position on this issue in regards to S.2995_ We are 
also not in a position to discuss the CAIR replacement proposal and any related questions 
about EPA's authority, e.g., to provide exemptions in the proposal. We will keep the 
Committee updated on the proposal, and wiii offer to brief the Committee when the 
proposed rule is signed. 

Inhofe 7. Similarly, would you support an exemption from a NOx trading program 
for cogeneration units that employ Selective Catalytic Reduction (SCR) technology? 
Wouldn't such an exemption encourage units to install SCR when possible? 

Answer: EPA does not have a position on this issue in regards to S.2995. 

Inhofe 8. What effect would S. 2995 (or regulation that achieves the same goals of as 
this legislation) have on increasing the magnitude of the coal ash requiring disposal? 
Please provide the committee with estimates of the increase in coal ash and the 
disposal cost estimates if the ash must be disposed of in a subtitle C equivalent 
disposal facility. 

Answer: At this time, it is not possible to predict the effect this legislation would 
have on the amount of coal ash being sent for disposal. However, the agency takes issues 
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of disposal capacity seriously and intends to carefully consider the issue when developing 
regulations that might affect the volume of coal ash. 

Inhofe 9. How much of existing coal ash is reused in this country? If regulations 
under development have the effect of stopping the reuse of coal ash what effect 
would this have on costs? 

Answer: Coal ash "re-use" is usually referred to as "beneficial use" by EPA. 
Based on the most current year (2008) annual tonnage coal ash beneficial use data 
available from the American Coal Ash Association's website: 
http://acaa.aftiniscape.com/displaycommon.cfm?an= 1 &subarticlenbr=3, 50.1 million 
tons per year are beneficially used and an additional 10.5 million tons per year are used 
for mining applications. 

EPA analyzed the potential costs and benefits in the proposed coal combustion residuals 
rule in the Regulatory Impact Analysis (RIA). The RIA can be accessed at 
http://www.regulations.gov by opening docket item EPA-HQ-RCRA-2009-0640-0003. 

Inhofe 10. Is there sufficient RCRA subtitle C disposal capacity in this country to 
handle all of the coal ash, including the increased coal ash that will be produced 
under S. 2995? 

Answer: At this time, it is not possible to predict the effect this legislation would 
have on the amount of coal ash being sent for disposal. Regarding disposal capacity, 
EPA's proposed rule on coal combustion residuals (which was published in the Federal 
Register on June 21, 201 0), co-proposed two major options--an option based on the 
authorities available under subtitle C ofRCRA, which creates a comprehensive program 
of federally enforceable requirements for waste management and disposal, and an option 
that establishes national minimum criteria for the disposal of coal combustion residuals 
under subtitleD ofRCRA, which would be enforced primarily through citizen suits. The 
Agency decided to take this approach as the most effective means of providing the public 
with critical information and requesting comment on each proposal. 

With respect to disposal capacity under the subtitle C option of RCRA, EPA recognizes 
the concerns that have been brought to our attention about the potential effect that 
regulating CCRs under subtitle C may have on disposal capacity and we have a thorough 
discussion of the capacity issue in our proposed CCR rule. However, under RCRA 
subtitle C, facilities that begin to receive newly listed wastes are eligible for "interim 
status" which means that by fulfilling certain requirements, they can continue to operate 
until they are fully permitted under RCRA subtitle C regulations. We believe that most 
existing landfills will be able to meet the subtitle C requirements. Thus, most landfills 
should be able to continue to operate under the subtitle C regulations. Therefore, in 
looking at disposal capacity, one must look not only at the existing commercial hazardous 
waste landfill disposal capacity (which is between 23.5 and 30.3 million tons), but must 
also consider new disposal capacity if the Agency decides to regulate coal combustion 
residuals under subtitle C of RCRA. However, even if new capacity is needed, 



implementation of a subtitle C alternative will take place over a number of years, 
providing time for industry and state permitting authorities to address the issue. Further, 
because regulation under subtitle C would make disposal more costly, and because the 
beneficial use of CCRs would retain the statutory Bevill exemption, it is likely that the 
beneficial use of CCRs will increase, thus reducing the disposal of CCRs. 

Inhofe 11. EPA is scheduled to release a new NESHAP for industrial boilers. Please 
provide an estimate of the potential amount of increased scrubbing and coal ash 
that could be produced as a result of this rule? Please provide information on the 
number and type of boilers that would be required to install controls or monitor 
under the Agency's proposed rule and the likely capital and annual costs. 

Answer: The Administrator signed the proposed new standards for industrial 
boilers on April29, 2010, and they will soon be published in the Federal Register. It is 
important to note that the notices propose national emission standards and do not 
mandate the use of a particular type of control equipment or other technology. For the 
purpose of estimating the impacts of the proposed rules, we assumed that affected sources 
would elect to use the technologies on which the standards were based, although they 
remain free to employ other approaches that achieve equal or greater control of 
emissions. 

As explained in the notice, which can be viewed at 
http://www.epa.gov/airquality/combustion/actions.html, we estimated that the proposed 
rules will result in additional solid waste (fly ash) from coal-fired units of about 53,300 
tons per year due to the installation of fabric filters and electrostatic precipitators to 
comply with the proposed particulate matter (PM) and mercury emission limits. We also 
estimated that the proposed rules will result in an additional scrubber effluent from coal
fired units of about 2.3 billion gallons per year. The proposed standards will cover 
196,226 boilers and process heaters. Of these, 4,288 are coal-fired, 11,378 are biomass
fired, 168,829 are liquid fuel-fired, and 11,731 are gas-fired. 

The estimated total capital cost of the proposed rules is $11.3 billion. The total 
annualized cost is estimated to be $3.6 billion, with testing and monitoring accounting for 
$230.4 million of the total. About 350 boilers (coal, biomass, and heavy oil units greater 
than 250 million Btu per hour in size) will be required to install and operate PM 
continuous emission monitoring system (CEMS), and about 640 boilers (coal, biomass, 
and oil units greater than I 00 million Btu per hour in size) will be required to install and 
operate carbon monoxide CEMS. 

Senator David Vitter 
Vitter 1. Under your interpretation of the Regulatory Flexibility Act what is EPA 
required to do before moving forward with new regulations that could impact small 
businesses? 

Answer: EPA is mindful of the potential impacts of its regulations on small 
businesses and frequently consults with and receives comments from small businesses 
and their representatives during the rulemaking process. The RF A requires EPA to 
undertake specific additional analyses in certain circumstances and EPA will comply 



with all Regulatory Flexibility Act requirements as we prepare our proposed Transport 
rule. More specifically, the RF A requires EPA to undertake extra analyses for rules that 
might have a significant impact on a substantial number of small entities (SISNOSE). 
These analyses include Regulatory Flexibility Analyses that consider the potential 
impacts of rules on small entities and, in some cases, Small Business Advocacy Review 
(SBAR) panels. Thus, for each rule that is subject to the RF A, EPA must either certify 
that rule will not have a significant impact on a substantial number of small entities 
(SISNOSE), or complete such analyses. 

Vitter 2. Under your interpretation of the Data Quality Act what is EPA's 
responsibility in ensuring that its regulations are based on unbiased science? 

Answer: Consistent with the Office of Management and Budget government
wide guidelines that provide policy and procedural advice to Federal agencies for 
ensuring and maximizing the quality, objectivity, utility, and integrity of information 
(including statistical information disseminated by Federal agencies, EPA has issued 
agency specific EPA guidelines for ensuring and maximizing the quality, objectivity, 
utility, and integrity of information disseminated by the Environmental Protection 
Agency. This guidance, released in October 2002 and entitled "Guidelines for Ensuring 
and Maximizing the Quality, Objectivity, Utility, and Integrity, oflnformation 
Disseminated by the Environmental Protection Agency" (EP A/260R-02-008) is available 
on the web at: 
http://www .epa. gov/ quality /informationguidelines/ documents/EPA_ InfoQuali tyGuideline 
s.pdf. 

EPA is committed to ensuring that the principles outlined in the EPA guidelines 
are followed. 

Vitter 3. Please discuss Section 321(a) of the Clean Air Act and your understanding 
of why it has traditionally been ignored by the Agency? 

Answer: On October 26, 2009, EPA provided a response to you on Section 
32l(a) of the Clean Air Act in which we discussed how the Agency has traditionally 
interpreted this section. 
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EPA Response to Questions for the Record: 
September 29, 2009 Hearing before 

SEPW Subcommittee on Children's Health 
"Promoting and Improving Children's Health Protection" 

Questions from Senator James M. Inhofe 

QUESTION 1: EPA considers the specific value of born children and pregnant women, but not the 
unique value ofthe unborn child. Could you elaborate on whether EPA makes any effort to 
specifically protect and value unborn children? 

Answer: 

EPA is increasingly supporting efforts and investigations into prenatal environmental exposures. 
For example, EPA has supported grants, research grants and studies on prenatal exposures. In 
fiscal year 2008, EPA's Office of Children's Health Protection and Environmental Education 
awarded $514,951 in grants to address environmental health issues during the prenatal period. 
Grantees are educating pregnant women about environmental health risks, demonstrating the 
effectiveness of information dissemination and behavior change, and increasing the number of 
health professionals who are fluent in prenatal environmental health issues. Studies, conducted 
through Science to Achieve Results (STAR) grant funding and EP A/NIEHS Children's 
Environmental Health Centers, aim to further characterize the developmental origins of disease 
where environmental threats are known or suspected .to play a role. By better characterizing the 
environmental risks to fetuses during specific window periods of development, EPA and our 
federal partners aim to develop more effective exposure prevention strategies to ensure healthy 
pregnancies and healthier children. 

QUESTION 2: You mentioned the Lead Renovation, Repair and Painting Rule (40 CFR 
Part 745) which will be in effect by Apri12010. As you may know, my office has requested 
information about how EPA will effectively train the estimated 186,811 renovators 
necessary by the April deadline. Is your office, or the Office of Prevention, Pesticides and 
Toxic Substances, willing to brief my staff about the progress made in training and 
continue to update us about the progress of implementing this rule? 

Answer: 

EPA would be happy to briefthe Senator's staff. 

EPA received letters dated May 19, 2009, and October 16, 2009, from you and Senator Vitter 
requesting information on the status of EPA's implementation ofthe Renovation, Repair and 
Painting (RRP) Rule. EPA responded to the May 19th letter on June 30, 2009, and a response to 
the letter of October 16th describing our most recent progress will be provided shortly. 
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QUESTION 3: What are you doing to ensure that your guidelines for high performance 
schools will result in measurable environmental and energy savings improvements? 

Answer: 

EPA, through its Green Buildings Workgroup, is currently identifying the justifiable, practical, 
and verifiable best practices that EPA recommends be incorporated into green building 
programs, standards, and rating systems. Several EPA programs have already established 
specifications for achieving an EPA-backed label, such as WaterSense, ENERGY STAR, or the 
Indoor airPLUS new homes indoor air quality label. 

For example, through the ENERGY STAR program, EPA provides schools with guidance and 
tools to implement cost-effective strategies to achieving superior energy performance. Schools 
aiming to meet the guidelines for high performance are also encouraged to benchmark with 
EPA's Portfolio Manager based on actual energy usage of the building to understand and verify 
whole building energy and environmental performance. The cost-free online software tool gives 
school districts the ability to measure energy efficiency improvements over time while tracking 
reductions in greenhouse gas emissions and energy costs. 

QUESTION 3(a): What are your specific goals for the healthy schools program? 

Answer: 

EPA's current healthy schools program activities are primarily intended to improve coordination 
and integration of a number of school-related programs that are located in different EPA program 
offices. The near term goals are to improve efficiencies, better leverage resources, and serve as a 
cross-agency platform to develop the guidelines required under EISA 2007, which created a new 
Title V ofTSCA (Healthy High Performance Schools). In its 2006-2011 Strategic Plan, EPA 
also has an established goal for indoor air quality in schools: By 2012, the number of schools 
implementing an effective indoor air quality management plan will increase to 40,000 from the 
2002 baseline of 25,000. 

QUESTION 3(b): How are you balancing the schools need to re-circulate air more 
frequently to improve the "health" of the buildings, especially since this also means 
running heating and air conditioning systems more frequently, thus increasing energy use? 

Answer: 

Energy efficiency and indoor air quality are not mutually exclusive. For example, all buildings 
that earn EPA's ENERGY STAR for top energy performance must first meet indoor 
environmental quality standards. There are over 2000 ENERGY STAR qualified schools. 
Energy Star buildings are defined as meeting energy efficiency performance in the top 25 percent 
of their size class, while meeting industry standards for ventilation and other indoor criteria, 
proof that you can create a healthy indoor environment while still achieving high performance. 
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QUESTION 3(c): What are you doing to ensure that these high performance schools 
provide actual energy efficiency savings? 

Answer: 

Schools aiming to meet the guidelines for high performance are encouraged to benchmark with 
EPA's Portfolio Manager based on actual energy usage of the building to understand and verify 
whole building energy and environmental performance. The cost·free online software tool gives 
school districts the ability to measure energy efficiency improvements over time while tracking 
reductions in greenhouse gas emissions and energy costs. 

QUESTION 3(d): How are you preventing the situation that occurred in Washington 
State, where some of the state's green schools actually cost as much as $0.40 more per 
square foot to operate than its best non-green school? 

Answer: 

By integrating ENERGY STAR into the guidelines for high performance schools, we are 
ensuring that energy efficiency is a critical component of these schools. Recent industry studies 
have shown that a number of buildings that have been classified as "green" are showing worse
than-average energy performance results, which can be attributed to a lack of focus on energy 
efficiency during the design, construction, and/or operation of the building. Another key issue is 
that the metrics often used during the design process to determine the potential energy efficiency 
of the building do not encompass all sources of energy use in the building and only compared the 
building design to minimum building code compliance. Since energy efficiency is the most 
critical component of cost-effective green building operation due to avoided energy costs over 
the lifetime of the building, the guidelines emphasize setting reai whole building energy usage 
estimates at the design phase and to measure the actual energy use in operation. 

QUESTION 3(e): How are you ensuring your guidelines are flexible enough to meet the 
needs of school districts from Fairbanks, AK to Miami, FL and not a one size fits all 
approach? 

Answer: 

EPA recognizes that decisions about where to build new schools are fundamentally local 
decisions. EPA's school siting guidelines will provide flexible recommendations for improving 
the decision-making process, and focus on helping communities conduct better environmental 
reviews of prospective sites and constructively engage community members. 

EPA program guidelines for schools do address climatic or other local operating conditions. For 
example, schools that benchmark energy use in EPA's Portfolio.Manager receive a 1-100 energy 
performance rating that normalizes for that school's local weather conditions and operating 
characteristics, such as size and number of computers. This means that school officials can 
assess how efficiently buildings use energy based on their individual schools in a specific climate 
zone. 
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QUESTION 4: What recommendations is your office making regarding TSCA 
reauthorization? 

Answer: 

The Office of Children's Health Protection and Environmental Education supports the 
Administration's principles for TSCA reform legislation. These six principles present goals for 
updated TSCA legislation that will give EPA the mechanisms and authorities to expeditiously 
target chemicals of concern and promptly assess and regulate new and existing chemicals. 
Protection of children's health is essential to these principles for TSCA reform. Specifically, the 
Administration's principles state that: 
• Manufacturers should be required to provide sufficient hazard, exposure, and use data for a 

new or exiting chemical to support a determination by the Agency that the chemical meets 
the safety standard. Exposure and hazard assessments from manufacturers should be required 
to include a thorough review of the chemical's risks to children and/or other sensitive 
populations, 

• EPA should have clear authority to take risk management actions that take into account 
children and/or other sensitive populations as well as cost, availability of substitutes and 
other relevant considerations, and 

• EPA should have authority to set priorities for conducting safety reviews on existing 
chemicals based on relevant risk and exposure considerations, and practical deadlines should 
be set for completion of chemical reviews, in particular those that might impact children 
and/or other sensitive populations. 

These principles are interdependent with the other principles, which may be accessed at: 
http://www. epa. gov /oppt/exi stingchemicals/pu bs/pri nciples.html. 
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· EPA Response to Questions for the Record: 
September 29,2009 Hearing before 

SEPW Subcommittee on Children's Health 
"Promoting and Improving Children's Health Protection" 

Questions from Senator James M. Inhofe 

QUESTION 1: EPA considers the specific value of born children and pregnant women, but not the 
unique value of the unborn child. Could you elaborate on whether EPA makes any effort to 
specifically protect and value unborn children? 

Answer: 

EPA is increasingly supporting efforts and investigations into prenatal environmental exposures. 
For example, EPA has supported grants, research grants and studies on prenatal exposures. In 
fiscal year 2008, EPA's Office of Children's Health Protection and Environmental Education 
awarded $514,951 in grants to address environmental health issues during the prenatal period. 
Grantees are educating pregnant women about environmental health risks, demonstrating the 
effectiveness of information dissemination and behavior change, and increasing the number of 
health professionals who are fluent in prenatal environmental health issues. Studies, conducted 
through Science to Achieve Results (STAR) grant funding and EPAINIEHS Children's 
Environmental Health Centers, aim to further characterize the developmental origins of disease 
where environmental threats are known or suspected to play a role. By better characterizing the 
environmental risks to fetuses during specific window periods of development, EPA and our 
federal partners aim to develop more effective exposure prevention strategies to ensure healthy 
pregnancies and healthier children. 

QUESTION 2: You mentioned the Lead Renovation, Repair and Painting Rule (40 CFR 
Part 745) which will be in effect by Apri12010. As you may know, my office bas requested 
information about how EPA will effectively train the estimated 186,811 renovators 
necessary by the April deadline. Is your office, or the Office of Prevention, Pesticides and 
Toxic Substances, willing to brief my staff about the progress made in training and 

I 

continue to update us about the progress of implementing this rule? 

Answer: 

EPA would be happy to briefthe Senator's staff. 

EPA received letters dated May 19,2009, and October 16,2009, from you and Senator Vitter 
requesting information on the status ofEPA's implementation of.the Renovation, Repair and 
Painting (RRP) Rule. EPA responded to the May 19th letter on June 30,2009, and a response to 
the letter of October 16th describing our most recent progress will be provided shortly. 



QUESTION 3: What are you doing to ensure that your guidelines for high performance 
schools will result in measurable environmental and energy savings improvements? 

Answer: 

EPA, through its Green Buildings Workgroup, is currently identifying the justifiable, practical, 
and verifiable best practices that EPA recommends be incorporated into green building 
programs, standards, and rating systems. Several EPA programs have already established 
specifications for achieving an EPA-backed label, such as WaterSense, ENERGY STAR, or the 
Indoor airPLUS new homes indoor air quality label. 

For example, through the ENERGY STAR program, EPA provides schools with guidance and 
tools to implement cost-effective strategies to achieving superior energy performance. Schools 
aiming to meet the guidelines for high performance are also encouraged to benchmark with 
EPA's Portfolio Manager based on actual energy usage of the building to understand and verify 
whole building energy and environmental performance. The cost-free online software tool gives 
school districts the ability to measure energy efficiency improvements over time while tracking 
reductions in greenhouse gas emissions and energy costs. 

QUESTION 3(a): What are your specific goals for the healthy schools program? 

Answer: 

EPA's current healthy schools program activities are primarily intended to improve coordination 
and integration of a number of school-related programs that are located in different EPA program 
offices. The near term goals are to improve efficiencies, better leverage resources, and serve as a 
cross-agency platform to develop the guidelines required under EISA 2007, which created a new 
Title V ofTSCA (Healthy High Performance Schools). In its 2006-2011 Strategic Plan, EPA 
also has an established goal for indoor air quality in schools: By 2012, the number of schools 
implementing an etlective indoor air quality management plan will increase to 40.000 from the 
2002 baseline of25,000. 

QUESTION 3(b): How are you balancing the schools need to re-circulate air more 
frequently to improve the "health" ofthe buildings, especially since this also means 
running heating.and air conditioning systems more frequently, thus increasing energy use? 

Answer: 

Energy efficiency and indoor air quality are not mutually exclusive. For example, all buildings 
that earn EPA's ENERGY STAR for top energy performance must first meet indoor 
environmental quality standards. There are over 2000 ENERGY STAR qualified schools. 
Energy Star buildings are defined as meeting energy efficiency performance in the top 25 percent 
of their size class, while meeting industry standards for ventilation and other indoor criteria, 
proof that you can create a healthy indoor environment while still achieving high performance. 
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QUESTION 3(c): What are you doing to ensure that these high performance schools 
provide actual energy efficiency savings? 

Answer: 

Schools aiming to meet the guidelines for high performance are encouraged to benchmark with 
EPA's Portfolio Manager based on actual energy usage of the building to understand and verify 
whole building energy and environmental performance. The cost-free online software tool gives 
school districts the ability to measure energy efficiency improvements over time while tracking 
reductions in greenhouse gas emissions and energy costs. 

QUESTION 3(d): How are you preventing the situation that occurred in Washington 
State, where some of the state's green schools actually cost as much as $0.40 more per 
square foot to operate than its best non-green school? 

Answer: 

By integrating ENERGY STAR into the guidelines for high performance schools, we are 
ensuring that energy efficiency is a critical component of these schools. Recent industry studies 
have shown that a number of buildings that have been classified as "green" are showing worse
than-average energy performance results, which can be attributed to a lack of focus on energy 
efficiency during the design, construction, and/or operation of the building. Another key issue is 
that the metrics often used during the design process to determine the potential energy efficiency 
of the building do not encompass all sources of energy use in the building and only compared the 
building design to minimum building code compliance. Since energy efficiency is the most 
critical component of cost-effective green building operation due to avoided energy costs over 
the lifetime of the building, the guidelines emphasize setting real whole building energy usage 
estimates at the design phase and to measure the actual energy use in operation. 

QUESTION 3(e): How are you ensuring your guidelines are flexible enough to meet the 
needs of school districts from Fairbanks, AK to Miami, FL and not a one size fits all 
approach? 

Answer: 

EPA recognizes that decisions about where to build new schools are fundamentally local 
decisions. EPA's school siting guidelines will provide flexible recommendations for improving 
the decision-making process, and focus on helping communities conduct better environmental 
reviews of prospective sites and constructively engage community members. 

EPA program guidelines for schools do address climatic or other local operating conditions. For 
example, schools that benchmark energy use in EPA's Portfolio Manager receive a 1-1 00 energy 
performance rating that normalizes for that school's local weather conditions and operating 
characteristics, such as size and number of computers. This means that school officials can 
assess how efficiently buildings use energy based on their individual schools in a specific climate 
zone. 
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QUESTION 4: What recommendations is your office making regarding TSCA 
reauthorization? 

Answer: 

The Office of Children's Health Protection and Environmental Education supports the 
.Administration's principles for TSCA reform legislation. These six principles present goals for 
updated TSCA legislation that will give EPA the mechanisms and authorities to expeditiously 
target chemicals of concern and promptly assess and regulate new and existing chemicals. 
Protection of children's health is essential to these principles for TSCA reform. Specifically, the 
Administration's principles state that: 
• Manufacturers should be required to provide sufficient hazard, exposure, and use data for a 

new or exiting chemical to support a determination by the Agency that the chemical meets 
the safety standard. Exposure and hazard assessments from manufacturers should be required 
to include a thorough review of the chemical's risks to children and/or other sensitive 
populations, 

• EPA should have clear authority to take risk management actions that take into account 
children and/or other sensitive populations as well as cost, availability of substitutes and 
other relevant considerations, and 

• EPA should have authority to set priorities for conducting safety reviews on existing 
chemicals based on relevant risk and exposure considerations, and practical deadlines should 
be set for completion of chemical reviews, in particular those that might impact children 
and/or other sensitive populations. 

These principles are interdependent with the other principles, which may be accessed at: 
http://www .epa. gov I oppt/ existingchemical s/pubs/principles. htm I. 
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Senator Boxer 

Environment and Public Works Committee Hearing 

March 2, 2011 

Follow-Up Questions for Written Submission 

Environmental Protection Agency Fiscal Year 2012 Budget Hearing 

1: I have been a strong supporter of EPA working to protect children's health from 

dangerous air or water pollution. EPA's budget proposes to enhance enforcement of clean air 

protections in at-risk communities, near schools and In other areas where children may be 

exposed to toxic air pollution. Please describe this program in a little more detail. 

Answer: 
Throughout the country, there are a number of communities located near industrial firms and 
smaller sources of air toxic pollutants that could potentially be exposed to pollutants at 
elevated levels. This exposure can be particularly problematic for sensitive subpopulations such 
as children. The goal of our enforcement efforts under the Air Toxics National Priority is to 
target and reduce Illegal emissions of toxic air pollutants from leaks and flares at facilities that 
could be having an adverse impact on air quality and health in communities. We are targeting 
our enforcement efforts based on our knowledge of facilities' operations, their proximity to 
communities, the toxicity of chemicals known to be potentially released and the likelihood of 
releases associated with violations of the Clean Air Act, and other factors. One key element of 
this effort Is to increase the use of remote sensing and measuring technologies to enhance 
EPA's capacity to identify sources of illegal emissions of air toxics to better focus our 
enforcement efforts and Improve protection in at-risk communities. With the requested 
resources, we also plan to upgrade our information capabilities to better capture and analyze 
emissions data to support our targeting efforts and make more comprehensive information 
available to the public. 

2: The Office of Children's Health Protection serves a vital role in EPA's mission to protect 
public health. When we safeguard the health of the most vulnerable In our society, we also help 
to protect other people in our communities. EPA proposes to spend $10 million on the Office of 
Children's Health, a 50% increase from FY 2010 enacted levels. 

Please describe the role that this Office will play in EPA's creation of standards and other 
initiatives to address harmful air and water pollution. 

Answer: 
The Office of Children's Health Protection (OCHP) will continue to play a critical role in the 
development of EPA's standards that address harmful air and water pollution, as well as other 
regulations (e.g., TSCA) that are Intended to protect children's health. This will be 
accomplished through continued participation of OCHP staff throughout the regulatory 



development process at EPA. OCHP staff regularly participates on intra-agency regulatory 
development workgroups for regulations that impact children's health. OCHP's engagement in 
the development of regulations that impact children's health has expanded from six regulatory 
actions in 2008 to approximately four times that many in 2011. This currently includes seven 
workgroups developing clean air regulations (including several National Ambient Air Quality 
Standards workgroups) and five workgroups addressing clean water (including workgroups that 
address regulatory determinations for the candidate contaminant list and revisions to lead and 
copper drinking water standards). OCHP has also increased staffing related to regulatory and 
scientific issues, and was reorganized in 2010 to include a Division for Regulatory Support and 
Science Policy. The Office Director of OCHP serves as the senior advisor to Administrator 
Jackson for children's health and regularly provides Input and advice to the Administrator on 
regulatory decisions that impact children's environmental health. In addition, OCHP is 
partnering with the Office of Polley on the development of a revised edition of EPA's America's 
Children in the Environment report, which presents key children's health indicators to track 
trends in important factors impacting children's environmental health. 

3: According to the American Lung Association, 175 million people live in areas of our 
country where the air pollution is so high at some points during the year that it is unhealthy to 
breathe. EPAs budget asks for $305 million for state and tribal assistance to help reduce 
harmful air pollution. 

Please describe the types of air pollution that these resources will help to address and the types 
of pollution reduction activities that these resources would help to fund. 

Answer: 
The funding supports state and tribal efforts to develop and implement continuing programs 
for the prevention and control of air pollution and for the implementation of National Ambient 
Air Quality Standards (NAAQS) for ozone, particulate matter, nitrogen dioxide, sulfur dioxide, 
lead, and carbon monoxide. The funding also supports strategies to reduce ambient 
concentrations air toxics, for example some States offer compliance assistance to small 
businesses with the goal to red~,tce emissions of air toxics. This funding will also assist States as 
they begin to issue air permits for the largest sources of greenhouse gases. The funding 
provides support to a wide range of activities in addressing stationary sources and aspects of 
mobile sources including development and implementation of emission reduction measures, 
development and operation of air quality monitoring networks, and a number of other air 
program areas such as compliance assistance. 

4: EPA just issued its report entitled "The Benefits and Costs of the Clean Air Act from 1990 
to 2020", analyzing the benefits of the Clean Air Act. The report found that in 2010, the Acts 
safeguards helped to reduce more than 160,000 premature deaths, 130,000 heart attacks, 
more than 3 million lost days at school, and 13 million lost work days. 



Please describe how this budget helps to bolster efforts to implement Clean Air Act standards 
that reduce harmful pollution, Including state and local plans that actually implement these 
protections. 
Answer: 
EPA uses a variety of approaches to implement the Clean Air Act and reduce pollutants in 
indoor and outdoor air. The Agency works with other federal agencies; state, Tribal, and local 
governments; and international partners and stakeholders; and employs strategies that Include: 
traditional regulatory tools; innovative, market-based techniques; public and private-sector 
partnerships; community based approaches; voluntary programs that promote environmental 
stewardship; and programs that encourage cost-effective technologies and practices. 
State, Tribal and local governments are critical partners in our efforts. In order to support their 
efforts EPA's budget requests invests an additional $67 million investment in state assistance 
grants to support National Ambient Air Quality Standards (NAAQS) implementation and 
greenhouse gas permitting from the 2011 enacted level. The majority of those funds, $52 
million, will support increased state workload for implementation of updated NAAQS. This 
investment includes requested funding of $15 million for additional state air monitors, as 
required by the revised NAAQS. The request also includes an additional $27.0 million to 
support state activities, including revising state implementation plans (SIPs) and developing 
models and emissions inventories needed for multi-state air quality management strategies. An 
additional $25 million in specified to assist the permitting of greenhouse gas emissions sources. 
These funds will develop and deploy to states the technical capacity needed to address 
greenhouse gas (GHG) emissions in permitting under the Clean Air Act. 

5: The Clean Air Act requires EPA to establish and periodically update national air quality 
standards using the best available science that describes when air pollution reaches unhealthy 
levels, including for the most vulnerable in society, such as our children. The Act also tells EPA 
and the states to figure out the most cost-effective ways to reduce pollution to meet those 
standards. 

Please describe how well this process works to protect public health in a cost-effective manner. 

Answer: 
As you note, the Clean Air Act (CAA) requires that decisions regarding the National Ambient Air 
Quality Standards (NAAQS) be based solely on an evaluation of the health and environmental 
effects evidence. EPA is prohibited from considering costs or ease of implementation in setting 
or revising the NAAQS. However, we can and do consider costs during the implementation 
process, and EPA is committed to working with states and local areas to help identify cost
effective implementation solutions to meet revised standards. Furthermore, EPA is moving 
forward with a number of other national rules that will significantly reduce pollution and 
improve public health for all Americans-rules designed to reduce harmful emissions from cars, 
power plants and other industrial facilities that contribute to ozone formation. The recently 
released CAA Second Prospective Study provides a clear indication of the success of past efforts 
to implement the NAAQS in ways which yield substantial benefits for public health, the 
environment, and the economy. The study focused primarily on comparing the benefits and 



costs of programs aimed at reducing fine particles and ozone, consistent with the NAAQS, and 
the results show the benefits of those programs exceed costs by a factor of 30 to 1. In addition, 
macroeconomic modeling aimed at capturing the broad economic effects of the CAA 
demonstrate that overall economic growth and the economic welfare of Americans is improved 
because cleaner air means fewer sick days for workers. 

6: 1 believe that we must invest in our nation's public health infrastructure to help keep 
our families safe from polluted air and water. EPA's budget requests a $15 million increase for 
air pollution monitoring programs that help to determine if there are dangerous levels of air 
pollution. 

Please describe the importance of this funding, including the types air pollution that would be 
monitored and how officials would use the data to reduce unhealthy levels of such pollution. 

Answer: 
Agency rulemakings over the past 2 1/2 years have significantly revised monitoring 
requirements affecting state and local agencies. Already finalized monitoring regulations 
contain upcoming deadlines for the submission of annual monitoring network plans and the 
deployment of new or relocated air monitors between July 1, 2011 and January 1, 2013. 
Because the states and local agencies were unable to pay all of the costs for the monitoring 
networks required under EPA's new NAAQS rules, the networks were expected to be partially 
funded from the $15 million increase requested in the President's Budget for FY 2011, and 
completed utilizing the second installment of $15 million that is requested in the FY 2012 
budget plan. Since the increase did not occur in FY 2011, new options need to be explored to 
provide an implementation framework that potentially supports the deployment of the 
required near-road nitrogen dioxide (N02) and sulfur dioxide (S02) network in the coming 
years. It is critical that the increase requested in the FY12 President's Budget comes to fruition 
so the monitoring networks described below can begin implementation. 

• New N02 monitors to establish near-road monitoring network per January 2010 N02 
NAAQS final rule. Additional 40 N02 monitors needed for sensitive and vulnerable 
populations. All monitors due January 1, 2013. 

o One-time cost = $24.8 million 

• New S02 monitors to support hybrid modeling/monitoring approach per June 2010 S02 
NAAQS final rule. Some existing S02 monitors will likely be used to meet new 
requirements. Monitors due January 1, 2013. 

o One-time cost = $5.0 million to establish new monitors or relocate existing 

• Existing CO Monitors- The Agency has proposed that 77 existing carbon monoxide (CO) 
monitors be relocated to the N02 near-road network referenced above, by January 1, 
2013. While the cost for such a relocation effort would be relatively small, the strategy 
(proposed as part of the CO NAAQS) Is entirely dependent on the timely establishment 
of the N02 network. 



The data collected by these monitoring networks will be used to determine compliance with 
the National Ambient Air Quality Standards for N02, S02 and CO. Current scientific evidence 
links short-term N02 exposure to elevated levels with adverse respiratory effects including 
airway inflammation in healthy people and increased respiratory symptoms in people with 
asthma. Short-term S02 exposures to elevated levels have also shown an array of adverse 
respiratory effects including bronchoconstriction and increased asthma symptoms. These 
effects are particularly important for asthmatics at elevated ventilation rates (e.g. while 
exercising or playing). 

7: EPA's revolving loan programs for drinking and waste water infrastructure help to 
ensure that the water we drink Is safe and that our lakes and rivers are clean. EPAs budget 
request contains many tough choices, including cutting funds for these Important programs. 

Please describe the factors that EPA weighed when it was considering cuts to the drinking and 
clean water revolving loan fund programs and why the Agency ultimately decided to request 
these cuts. 

Answer: 

The Agency made difficult choices in the FY 2012 budget that preserve the EPA's ability to carry 
out its core responsibilities to protect the health and well-being of America's citizens and 
communities. The main factor taken Into account in the development of the President's request 
was to strike a balance between the necessity of reducing federal spending and ensuring that 
there is sufficient investment in our nation's water and wastewater infrastructure. 

The President's FY 2012 budget request maintains this Administration's historic commitment to 
funding drinking water and wastewater infrastructure across the country. The agency has 
requested and/or received approximately $16 billion over the last four years, including 
American Recovery and Reinvestment Act funds, for clean water and drinking water 
infrastructure projects. These levels of funding demonstrate a historic level of support for 
these programs and the communities that depend on them to help finance their water 
infrastructure needs. 

8: The Clean Water and Drinking Water State Revolving Funds help to protect water quality 
and ensure safe drinking water while creating critical construction jobs. Given the important 
health and job-creation benefits of these programs, do you agree that it is important to 
maintain a consistent Federal investment in drinking water and wastewater infrastructure even 
during difficult budget times? What impacts do you believe the drastic cuts to these programs 
in the House-passed FY 2011 Continuing Resolution (H.R.1} would have on our water quality 
and job creation? 

Answer: 
The Agency made difficult choices in the FY12 budget that preserves EPA's ability to carry out 
its core responsibilities to protect the health and well-being of America's citizens and 
communities. The President's request maintains the balance between the necessity of reducing 



2010 
Enacted 
CWSRF 
DWSRF 

federal spending and ensuring that there is sufficient investment in our nation's water and 

wastewater infrastructure. 

The President's FY12 budget request maintains this Administration's historic commitment to 
funding drinking water and wastewater infrastructure across the country. The agency has 
requested and/or received approximately $16 billion over the last four years, including 
American Recovery and Reinvestment Act (ARRA) funds, for clean water and drinking water 
infrastructure projects. These historic levels of funding demonstrate an unprecedented level of 
support for these programs and the communities that depend on them to help finance their 

water infrastructure needs. 

Water quality and job creation could be impacted significantly when comparing the FY 2011 
Continuing Resolution (H.R.1) budget (CWSRF - $690.0M, DWSRF - $830.0M) against the 2010 
SRF enacted levels (CWSRF- $2,100.0M, DWSRF- $1,387.0M) This reduction would result in 

tens of thousands of fewer jobs. 1 

The below table shows the impact of the reduced funding levels in H.R.1 on the number of 
drinking water and wastewater infrastructure projects that could be funded through the SRFs. 

2010 2011 CR 

enacted + 2011 (H.R.1) + 
2010 State Average CR State Average 

enacted Match Project # of 2011 CR (H.R.1) Match Project 
($M) ($M) Cost ($M) projects (H.R.1) ($M) ($M) Cost ($M) 
$2,100.0 $2,520.0 $2.875 876.5 CWSRF $690.0 $828.0 $2.875 
$1,387.0 $1,664.4 $2.643 629.7 DWSRF $830.0 $996.0 $2.643 

total total 
total= $4,184.4 projects= 1,506 total= $1,824.0 projects= 

1 $1B Federal Capitalization x 2.3 x 24,000"' 55,200 jobs. (100% Federal capitalization+ 20% state match) X 24 000 jobs= 
28,800 jobs. ' 

# 01 
projects 
288 
377 

665 



9: Congress passed the National Diesel Emission Reduction Act (DERA) Program in 2005 to 
help reduce diesel pollution. Last year, this Committee reauthorized and expanded DERA to 
help more communities use it to reduce air pollution. However, EPA's budget asks to eliminate 
the $60 million to fund this program for the coming year. I understand that we are faced with 
tough economic decisions, but could you please explain why this budget asks to eliminate 
funding for this program? 

Answer: 

Budget constraints for fiscal year 2012 mean that EPA has to make tough choices; clearly the 
cost-effective DERA program is an example. While OERA funding would provide immediate 
emissions reductions in the existing fleet of diesel trucks, pollution emissions from the legacy 
fleet will be reduced over time without additional DERA funding as portions of the fleet 
turnover and are replaced with new engines that meet modern emissions standards. . During 
FY 2012 EPA will continue to administer funded grants through the regular DERA program and 
through Recovery Act funds. Cutting emissions from the existing legacy fleet is an important 
public health and environmental challenge that EPA is ready to meet, so EPA will reevaluate the 
need for funding this program in future fiscal years. 

10: The San Joaquin Valley and South Coast air districts in my state of California have some 
of the most polluted air in the nation. However, EPAs budget proposes to cut funds targeted at 
reducing air pollution in just these areas. I am going to work to help restore these funds. In 
addition, I would like EPA to provide my staff with a description of all of the projects that these 
grants have helped to fund and to brief my staff on the steps that EPA is taking to help these 
areas address their air pollution problems. 

Answer: 
From FY 2008 through FY 2010, the San Joaquin Valley and South Coast air districts have each 
received $17.4M via a specific appropriation, In addition to funds requested under the 
President's Budget. These funds ($34.8 M in total) were provided directly to the two air 
districts. In FY 2010, EPA was instructed in the appropriations bill to provide an additional $10M 
for a grant competition for targeted air sheds, according to criteria specified in the 
appropriations bill report language. Even in the absence of these funds, EPA supports efforts to 
mitigate air quality issues in the San Joaquin Valley and South Coast air districts by providing 
state. grant funds and regulating sources at the national level. The project details for the 
$34.8M and $10M appropriation are listed below. In addition, please let us know when your 
staff would like a briefing on the steps that the Agency is taking to help these areas address 
their air pollution problems. 

South Coast Emissions Reduction Projects: Three grants were awarded to the South Coast air 
district for the following projects: 



FY 08 Grant (closed on 10/20/10) Project Period: 7/01/08·6/30/10 
Project Funding Totals: $11,700,000 (Federal: $4;922,000; State: $6,778,000) 
Project Description: Replace 130-heavy-duty trucks operating in and around the ports of Los 
Angeles and Long Beach, California with new liquefied natural gas (LNG) trucks certified by 

CARB. 
Project Status: Project is completed; all trucks have been delivered and are in operation. 

FY09 Grant Project Period: 10/1/09-12/31/12 
Project Funding: $7,500,000 (all federal funding) Expenditures to date: $4,575,000: Remaining 

Balance: $2,925,000. 

Project Description: Replace 178 heavy-duty trucks operating in and around the twin ports of 
Los Angeles and Long Beach, California with 2009 or newer model liquefied natural gas (LNG) 

trucks certified by CARB. 

Project Status: As of September 30, 2010, SCAQMD has replaced 305 heavy duty trucks with 
LNG trucks operating in and around the Ports of Los Angeles and Long Beach. SCAQMD is 
processing additional replacement truck applications and anticipates an additional 35 trucks 
will be replaced. SCAQMD estimates that a total of 340 trucks will be replaced by the end of the 
project which far surpasses the grant requirement of 178 trucks. Draw downs will occur when 
final trucks have been replaced which is expected to happen within the next year. 

FY10 Grant Project Period: 5/01/10-4/30/14 
Project Funding: $5,000,000 (all federal funding) Remaining Balance: $5,000,000 

Project Description: 1) electrification retrofit of fourteen existing diesel-powered rubber tired 
gantry cranes to operate on local grid electric power in the Port of Los Angeles; 2) installation 
of shore power infrastructure at the Long Beach Cruise Ship Terminal and retrofit of two 
passenger vessels with shore power connection capability and 3) repower 70 pre-2001 off-road 
diesel vehicles with new or manufactured cleaner engines that are certified by EPA and CARB to 
meet Tier 3 or higher emissions standards. 

Project Status: SCAQMD is currently in the process of negotiating contracts for the three 
projects. Work is expected to commence after contracts have been signed and approved by 
SCAQMD. Draw downs will begin once work on the project begins which is expected shortly. 

San Joaquin Valley Emissions Reduction Projects: 

FY 08 Project Period: 06/01/08 • 06/30/10 (closed on 12/28/10) 
Project Funding Totals: $9,844,000 (Federal: $4,922,000; Recipient: $4,922,000) 
Project Description: Replaced 237 agricultural pumps. With matching funds they also 
repowered 5 off road agriculture tractors, repowered & retro-fitted 10 off road agriculture 
tractors, retro-fitted 39 school buses, replaced 6 school buses and repowered 2 switcher 
locomotives. 



Project Status: Project is completed; all agricultural pumps were replaced. 

FV09 Project Period: 11/1/09 -10/31/12 
Project Funding: $7,500,000 (all federal funding) Expenditures to date: $4,226,504.80 
Remaining Balance: $3,273,495.20. 
Project Description: Replace/repower 90 agriculture pumps and 75 off-road vehicles (model 
year 1950-2003). Complete five demonstration projects. 

Project Status: SJVAPCD has completed the majority of the contracts for the pumps and 
vehicles in this grant, and has drawn down funds for contracts that have been finalized. 
SJVAPCD requested and received a No Cost Time Extension to October 31, 2012. They have 
selected five demonstration projects and are in the process of amending the workplan to 
explain the projects in detail. 

FV10 Grant Project Period: 11/1/10- 10/31/12 
Project Funding: $5,000,000 (all federal funds) Expenditures to date $0: Remaining balance 
$5,000,000 
Project Description: To repower two switcher locomotives, replace 28 agricultural tractors and 
replace 4 school buses. 

Project Status: The grant was awarded on August 19, 2010. 
The workplan for this grant has them replacing 2 switcher locomotives, 4 School buses and 28 
Ag tractors. They are currently in the process of accepting applications for all types of 
equipment so they will be ready to proceed once the FV 09 grant is done. Final Draw downs are 
expected upon delivery of final retrofit equipment which is expected by project expiration date 
of 10/31/12. 

$10 million Targeted Air Shed Grant Competition: 
EPA's Office of Air and Radiation solicited eligible entities to propose projects to reduce ozone 
(8hr) and/or PM 2.5 emissions in non attainment areas under the $10 million FV10 competitive 
Targeted Air Shed Grant Program. The grant solicitation (RFA) listed the EPA designated top 5 
most polluted areas in terms of ozone 8-hr and annual PM 2.5 pollution for eligible entitles to 
focus their proposed 5-yr projects. The RFA was open for approximately 45 days, closed on 
June 4, 2010 and yielded 24 applications. Listed below are the 4 Targeted Air Shed projects that 
were funded with the $10 million. The grants were awarded by EPA on March 1, 2011. 
Applicant 1: South Coast Air Quality Management District 
Project Title: "Localized Incentive Programs for Reduction of Toxic Air Contaminants and 
Criteria Pollutants" 
Federal funding: $2,913,123 
Non-attainment areas: LA South Coast Air Basin - for both ozone (8hr) and PM 2.5 (annual); 
Riverside County, Ca- ozone (8 hr); LA-San Bernardino Cos, Ca -ozone (8hr) 
Project summary: 6 incentive programs in the San Bernardino area designed to accelerate clean 
air efforts in the community and offset these costs to SB residents and businesses. Incentive 



programs (6): vehicle maintenance and auto refinishing; commercial green cleaners; fireplace 
gas log buy-down; yard equipment exchange; boiler and process heater efficiency upgrades; 

architectural coating rebates. 

Applicant 2: Sacramento Metropolitan Air Quality Management District 
Project Title: "Sierra Northern Railway Repower of Switcher Locomotive with Ultra-Clean 
GenSet Technology" 
Federal funding: $1,260,630 
Non-attainment area: Sacramento Metro- for ozone (Shr) 
Project summary: Repower (1) Sierra Northern Railway (SERA) pre-1973 switcher locomotive 
engine. 

Applicant 3: Allegheny County Health Dept (Pa) 
Project Title: "The Liberty-Clairton Targeted Air Shed PM 2.5 Reducing Quench Tower" 
Federal Funding: $2,913,124 
Non-attainment area: Liberty-Clairton, Pa- for PM 2.5 (annual) 
Project summary: Replace existing quench tower with new, state of the art low emissions 
tower at US Steel Clairton Coke Works facility. 
Applicant 4: San Joaquin Valley Unified Air Pollution Control District 
Project Title: "The SJVUAPCD Air Shed Agricultural Off-Road Tractor Replacement Program" 
Federal funding: $2,913,123 
Non-attainment areas: San Joaquin Valley- for both ozone (Shr) and PM 2.5 (annual) 
Project summary: Replacement of 43 self-propelled off-road agricultural tractors with new 
tractors having tier-3 or cleaner engines to greatly reduce amount of pollution that is emitted. 

11: Since 2008, EPA has provided resources to help fund grants for almost 30 projects in the 
San Francisco Bay area that are designed to improve water quality, wetlands habitat and green 
development. EPA's budget asks to cut $2 million that helps to conduct such work. Please 
describe why the Agency decided to cut these important funds. 

Answer: 
EPA is maintaining its commitment to the San Francisco Bay-Delta Estuary Program. EPA's 
request for 2012 reduces Congressionally directed funding for 2010 and is essentially 
equivalent to the 2011 Operating Program level. We believe that this level of funding is 
sufficient to continue forward momentum in the implementation of the San Francisco Estuary 
Partnership's Comprehensive Conservation and Management Plan. For example, in FY 2012, 
this funding will enable EPA to continue a competitive grant program to implement projects 
that improve water quality and restore habitat in San Francisco Bay watersheds. In addition, 
this funding will allow us to follow-up on EPA's February 2011 Advanced Notice of Proposed 
Rulemaking (ANPR). In fulfilling its commitments in the Interim Federal Action Plan for the 
California Bay-Delta, EPA's ANPR process has identified key activities to address the Delta 
fishery decline, including developing site-specific selenium criteria, reducing urban pesticide 
inputs to the Delta, filling key science gaps regarding nutrient sources and controls, and 
controlling sources of methylmercury. 



12: I strongly supported passage of the nation's Brownfields law in 2001 to help speed the 
cleanup and redevelopment of lightly-contaminated toxic waste sites. Today, every federal 
dollar invested in this program leverages on average an additional $17 of investment, and the 
program has helped to create over 67,000 jobs nationwide. I also support the EPAs request for 
a modest increase to Brownfields funding. Please describe some of the programs innovative 
cleanup approaches that these funds would help to promote. 

Answer: 

The Brownfields funding increase in the EPM account for FY 2012 will be used to expand the 
technical assistance offered to EPA's area-wide planning grantees. This effort helps under
served and economically disadvantaged communities in developing strategies to address their 
brownfields properties. 

The additional FTE included in the budget request will allow the program to provide technical 
assistance and oversight to the projects, coordinate project efforts with EPA's enforcement, 
water and air quality programs, and work with other Federal agencies, states, Tribes and local 
governments to help implement associated targeted environmental improvements identified in 
each community's area-wide plan. 

As part of the area-wide planning process, communities will develop area-wide strategies that 
will lead to brownfields cleanup and reuse plans, and identify resources needed and next steps 
to implement the plans. Communities will also consider cleanup and infill redevelopment 
approaches that will enable them to reuse existing infrastructure and identify opportunities to 
create or preserve green space, recreational property, non-profit uses, and pursue economic 
development on brownfields as part of their plans. EPA anticipates that implementation of the 
plans will lead to cleanup and redevelopment of brownfields sites on a broader scale that has 
the potential to lead to improvements in air and water quality by reducing greenhouse gas 
emissions and other air pollutants, stormwater runoff, and pollutant loadings into local 
waterways. EPA sees this as a win-win situation - helping to clean up polluted communities 
across the country, while at the same time promoting economic redevelopment in communities 
that need it the most. 

13: The New Source Performance Standards program was part of the 1970 Clean Air Act. 
This program is designed to reduce harmful air pollution from some of the nation's biggest 
polluters, including power plants and refineries. Please describe how familiar these large 
industries are with the NSPS program, how the program takes costs into consideration, and 
whether EPA officials work with the polluting facilities when designing pollution controls under 
this program. 

Answer: 
Since 1970, EPA has developed New Source Performance Standards (NSPS) for more than 70 
source categories and subcategories, resulting in a regulated community which has extensive 
experience in how NSPS are developed and implemented. Power plants and refineries were 



among the first large industries to be regulated under the NSPS program in the early 1970's 
and, consequently, are very familiar with the NSPS program. 

NSPS are established considering costs, secondary air benefits (or disbenefits) resulting from 
energy requirements, and non-air quality impacts such as solid waste generation. Costs are 
considered in evaluating the appropriate standard of performance for each category or 
subcategory. EPA generally compares control options and estimated costs and emission impacts 
of multiple, specific emission standard options under consideration. As part of this analysis, EPA 
considers numerous factors relating to the potential cost of the regulation, including industry 
organization and market structure; control options available to reduce emissions of the 
regulated pollutant(s); and costs of these controls. 

In addition, NSPS for existing sources may provide for less stringent standards or longer 
compliance schedules, where warranted, considering cost of control; useful life of the facilities; 
location or process design at a particular facility; physical impossibility of installing necessary 
control equipment; or other factors making less stringent limits or longer compliance schedules 

appropriate. 

In setting NSPS, EPA typically conducts a technology review that identifies what emission 
reduction systems exist and how much they reduce air pollution in practice. To this end, we 
work closely with the regulated industries to identify and analyze appropriate control options. 
In addition, each NSPS is subject to notice and comment rulemaking which provides industry 
and the public an opportunity for input prior to the promulgation of any new standard. 

14: The New Source Performance Standards program, which is designed to reduce 
dangerous air pollution, was part of the original1970 Clean Air Act. Since this law was enacted, 
more than 90 types of industries have learned how to work within the NSPS program, and our 
nation's economic output (GOP) has increased more than 200 percent. 

Please describe the benefits that will come from applying the NSPS program to large carbon 
polluters, such as refineries and power plants. 

Answer: 
Since the original refinery new source performance standards (NSPS) were enacted, reductions 
in numerous criteria pollutants have occurred. In general, the benefits of these emission 
reductions have greatly outweighed the costs of achieving these reductions. For example, in 
2008, we estimated the annualized costs of implementing the new refinery NSPS to be $60 
million per year, while the benefits of the emission reductions would range from $380 million 
to $3.5 billion per year. 

In the context of regulation of greenhouse gases through the NSPS, for refineries and power 
plants, we are finding that many demonstrated greenhouse gas (GHG) mitigation measures are 
based on increasing efficiency, resulting in feedstock and fuel savings, as well as additional 



reductions in traditional pollutants. In part for that reason, we expect the benefits of GHG 
reductions from refineries and power plants to greatly outweigh the costs. 

15: The House-passed FY 2011 Continuing Resolution (H.R. 1) contains language that would 
prohibit the EPA from spending any funds to implement and enforce existing pollution 
protections, such as limits on air taxies, including mercury, as well as carbon pollution. 

Please describe the types of impacts that this language would have on EPAs ability to protect 
the health of our children and families, promote efficiency in heavy industries and to help 
ensure continued US leadership in clean technologies. 

Answer: 
Recent EPA air taxies rules, such as the proposed Mercury and Air Taxies Standards and the final 
Portland Cement Manufacturing rules, will yield significant benefits - benefits that greatly 
exceed the costs of compliance. These rules will cut emissions of pollutants such as mercury, 
particle pollution, dioxins, nitrogen dioxides, and many hazardous air pollutants. At elevated 
levels, certain hazardous air pollutants can cause a range of dangerous health effects, ranging 
from developmental disabilities in children to cancer, heart disease, and premature death. 

Any rider prohibiting EPA from implementing and enforcing existing pollution protections 
would weaken our ability to reduce emissions of air pollutants in order to protect public health. 

The FY 2011 enacted budget does not include the restrictions included in the question. 

16: The House-passed FY 2011 Continuing Resolution (H.R. 1} contains language that would 
prohibit the EPA from spending any funds to address carbon pollution. Please describe the 
types of serious, harmful impacts that this language would have on the Agency's ability to 
reduce air pollution, promote more efficiency and less pollution in heavy industries and to help 
ensure job creation and continued US strength as a leader in clean technologies. 

Answer: 
In the long run, taking away EPA's ability to address carbon pollution would harm public health. 
For example, increased carbon pollution ultimately is anticipated to increase ground-level 
ozone pollution given the same level of precursor emissions, potentially leading to more severe 
asthma attacks for sufferers of asthma. 

EPA is taking a common sense approach to using the Clean Air Act to reduce greenhouse gases. 
The first greenhouse gas rule EPA issued under its traditional Clean Air Act authority was to 
reduce greenhouse gas emissions from motor vehicles, issued in conjunction with the 
Department of Transportation. Over the life of the 2012-16 model year vehicles, these 
standards will save 1.8 billion barrels of oil and save their owners thousands of dollars at the 
pump. EPA has proposed standards for heavy-duty trucks that will save half a billion barrels of 
oil and save a tractor-trailer operator up to seventy-four thousand dollars. 



EPA also took a common-sense approach to the greenhouse gas permit requirements that were 
automatically triggered under the Act by issuing a rule that focuses permitting obligations on 
large emitters and provides regulatory relief for small emitters. The greenhouse gas permitting 
requirements, which only apply to large emitters when they first build or make major 
modifications, focus on improved energy efficiency as the method of meeting greenhouse gas 
permit requirements. 

H.R. l's prohibition on spending funds to address carbon pollution could block EPA from issuing 
preconstruction permits for industrial facilities that want to expand, but need an EPA permit to 
do so. H.R. l's spending prohibition also would harm rural economies because it would prevent 
EPA from implementing at least portions of the renewable fuel standard for transportation 
fuels. 

If our country is to win the future, we need to compete aggressively in a clean energy economy. 
Other nations, notably China, are making investments in efficiency and clean energy that will 
enhance their industries' economic competitiveness in the 21st century. If the U.S. falls behind, 
it will be at the peril of our economic future. We should not pass up the opportunity to use the 
Clean Air Act to promote energy efficiency, energy security, and public health. 

17: The House-passed FV 2011 Continuing Resolution {H.R. 1) has a rider that would prohibit 
EPA's use of funds to implement or enforce clean air safeguards that reduce toxic air pollution 
from Portland cement manufacturing facilities. These facilities emit mercury, arsenic, lead and 
PCBs that can damage infants' brains and neurological development and cause cancer. Please 
describe the importance of EPA implementing and enforcing these clean air protections. 

Answer: 
The Portland cement air toxics standards, combined with the concurrently-issued New Source 
Performance Standards for Portland Cement Manufacturing, will provide important public 
health benefits. We project that the public health benefits of the two rules will significantly 
outweigh costs, yielding an estimated $7 to $19 in public health benefits for every dollar in 
costs. EPA estimates the benefits of these two sets of standards will range from $6.7 billion to 
$18 billion annually in 2013, as a result of reductions in fine particle pollution (PM2.S). This 
includes the value of avoiding 960 to 2,500 annual premature deaths in people with heart 
disease. The air toxics standards will produce additional benefits by reducing emissions of air 
toxics such as mercury, and by controlling acid gases, although the EPA did not monetize these 
benefits in its analysis. To the extent that this rider would have prevented effective and 
consistent implementation and enforcement, these benefits would not have been fully realized. 

Although we are in the process of reconsidering certain portions of the rule (including 
regulation of open clinker piles and compliance demonstration requirements for the standard 
for organic hazardou~ air pollutants), all current rules will remain in effect during the 
reconsideration process. 



18: In December 2008, a dev~stating coal ash spill occurred in Kingston, Tennessee. As 
Chair, I held a hearing on this spill in January 2009, and that same month at your confirmation 
hearing I asked you to create protections for the safe disposal of coal ash. In 2010, EPA issued a 
proposed rule with various options for such safeguards. However, the House-passed FY 2011 
Continuing Res~lution (H.R. 1) has a rider that would prohibit EPA from moving forward on 
parts of this proposed rule. Please explain the harm that this rider to could do if enacted. 

Answer: 
EPA has proposed two approaches for regulating the disposal of Coal Combustion Residuals 
(CCR). One approach was to regulate CCRs under RCRA subtitle D, which gives EPA the authority 
to set performance standards for waste management facilities. The other option was to 
regulate CCRs under RCRA subtitle C, which creates a comprehensive program of federally 
enforceable requirements for waste management and disposal. EPA has not made a final 
decision on how to regulate CCRs. 

The rider you reference was not part of the Department of Defense and Full-Year Continuing 
Appropriations Act of 2011 (P.L. 112-10). EPA is currently reviewing and analyzing the 
comments and information that we have received associated with the Agency's CCR proposal. 
Our final decision will be based on the best available science and the law. 

19: The Clean Air Act requires EPA to set and periodically update safeguards that describe 
air pollution standards required to protect public health from particulate matter (PM), which is 
made up of acids, heavy metals, and other chemicals and substances. This pollution can 
aggravate asthma, trigger heart attacks and lead to premature deaths. The House-passed FY 
2011 Continuing Resolution (H.R. 1) would prohibit EPA from updating its current PM standard. 
Please describe the impact of this rider. 

Answer: 
The process outlined by the Clean Air Act for the review and revision of the national ambient air 
quality standards (NAAQS) is designed to ensure that these standards are based on the best 
available science, protective of public health with an adequate margin of safety, and sufficient 
to protect the environment. Prohibiting EPA from making any revisions to the standard for 
coarse particles deemed necessary based on EPA's review of the science would potentially 
eliminate substantial public health and environmental benefits. Furthermore, it would 
undermine key provisions of the Clean Air Act and interfere with EPA's ability to make science
based decisions. 

20: EPA has issued at least two emergency orders under the Safe Drinking Water Act to gas 
drilling companies to protect homeowners located near hydraulic fracturing operations. Oil and 
natural gas companies use this process to recover natural gas and to enhance oil recovery. 
Please provide staff with copies of all such emergency orders that EPA has relating to such 
drilling operations and a briefing on the current status of work to protect the public at these 
sites. 



Answer: 
EPA has recently issued two emergency orders under section 1431 of the Safe Drinking Water 
Act (SDWA) to address an imminent and substantial endangerment to human health in both 
Texas and Montana. 

In Parker and Hood Counties, Texas, EPA received citizen complaints about methane in certain 
private drinking water wells. These citizens were at risk of explosion from the methane, and 
exposure to benzene, a known carcinogen. EPA's investigation is necessary to determine the 
nature and extent of contamination and an appropriate remediation plan. The Texas order 
{attached) requires appropriate actions by the oil company to study the nature and extent of 
the contamination and to address the potential endangerment. 

In the East Poplar oilfield on the Fort Peck Indian Reservation in Montana, aquifer 
contamination has been the subject of multiple EPA orders dating to 1999 {Murphy Exploration 
& Production, Pioneer Natural Resources, Samson Hydrocarbons Co. - copy attached) and a 
lengthy study by the US Geological Survey that began in the mid-1990s. The groundwater was 
contaminated by oilfield brine with dissolved solids up to 200,000 mg/1 and containing benzene. 
In this case, EPA concluded that historic practices in this oilfield involving produced brine 
management and improper well plugging led to the contamination. With the Poplar orders, EPA 
has focused on protecting public health from contaminants in underground sources of drinking 
water. 

EPA would be happy to brief Senator Boxer's staff on the status of the SDWA orders and our 
ongoing efforts to protect the public at these sites. 



Senator lnhofe 

1: According to EPA budget documents for FY 2010-20121 EPA total climate change 
budgets (actual and requested) for FY 2008-FY 2012 is as shown in the following table: 

EPA Climate Change Total Budgets: FY 2008-FY 2012 
(Dollars in Thousands) 

!Goal: Clean Air and Global Climate FY 2008 FY 200~ FY 201C 
!Change Objective !Actual !Actual !Actual 

Reduce Greenhouse Gas Emissions $137,117.32 

Reduce Greenhouse Gas Intensity ~137,287.83 

FY 2011 

~equest 

$168,558.14 

FY 
Request 

2012 

!Address Climate Change ~1921 779.5
5 ~252,854.46 

Please provide a chart with EPA's FY 2008, FY 2009 FY 2010, FY 2011 and FY 2012 climate 
change budgets (in thousands of dollars) that has at least the level of detail EPA provided in 
response to (Congressman] "Dicks Question 7" contained on pages 71 and 72 of "Interior, 
Environment, and Related Agencies Appropriations for 2011," Hearings before a Subcommittee 

of the Committee on Appropriations, House of Representatives, One Hundred Eleventh 
Congress~ Second Session, Part 57

1 which is reproduced below. Also please provide a brief 

explanation of each such program/subprogram. 

2"Environmental Protection Agency FY 2010 Annual Performance Plan and Congressional Justification," 
f· 11. 
"Environmental Protection Agency FY 2011 Annual Performance Plan and Congressional Justification," 

P· 14. 
Ibid. 

5"United States Environmental Protection Agency Fiscal Year 2012 Justification of Appropriation Estimate 
for the Committee on Appropriations (EPA-190-R-11-003), p. 11. 
61bid. 
7http://www.gpo.gov/fdsys/pkg/CHRG-JIIhhrg56647/htmi/CHRG-lllhhrg56647.pdf, pp. 71-72. 



Dick~ Qtleldell 7: For Chi reeord. PfOTide a chart Wldl FV 2009, FV 2010111112011 
budtel for incln'idllll prllll'aiM. 

Ans,.a: 
FY2109 FYWit FY2tll 

ENACnD E.'~~! ACTED PRESIDDfi'S 
(Sia (Jia IVDGET 

Cll••te O•• Provuu MlllhtM) MJW...) (SiaMiiiMa) 
Bulldiqs: Eoeqy Sw • Co!!~~~~m:ial 22.2 l<U 26.1 
Rulkl.: EIICfiY Sw • Rosidm1ia1 lS.O 26.9 26.2 
tnd~: EnCtJ)" Slar 2.5 l' 2.5 
l.lldldll)'. H0111 and Po'"' Pllll*lhiP- ).9 4.0 .-.n 
lndusuy; OI'CCI\ Powu Pannersbips 3.7 ).7 3.7 
lodustry: Cliftlllr Lelden 2.1 2.1 2.1 
lftdlllll)'; Mcthlae to Maltt.cU 4.5 4.6 4.6 

lndustrr: M~ • N...-.1 O.S Star J.9 A.O u 
Industry: Mefllanc -l.aldfUI Oulreach 1.9 1.9 1.9 
lndu.uy: Medwlc • C..tbcd Oulreaeh 1.9 1.9 1.9 
lncMCiy: Mcdllne • Alfiallanl 0.7 0.7 0.7 
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1.8 1.9 HiahO'Vr'Pa-t 1.9 
lnduluy: Global Wumi"' • 
Sipilicllll NC'..- Alltfnlfivc5 0.9 0.9 0.9 

Transponation; Voluntary • 
SmartWa)' Partccnhips 2.1 2.8 2.7 
Cubon Removal l.j 1.4 3.5 
Stak and Local Outrtach 3.0 3.0 3.0 
lntcmalional Capacity Buildina 6.0 6.2 6.2 
Ofl'.ets and Verification 6 s.o 5.0 
Greenhouse Gas Registry Rule 6.4 16.7 20.1 
Can Aulomotive TechnoiO()' 16.7 \8.7 16.9 
Global Change Research 17.9 20.9 22.0 

TOTAl. 129.1 154 161.3 

ANSWER: 

Program 2008 2009 2010 2011 2012 
Actuals Actuals Actuals Request President's 

Budget 

Environmental Programs and Management· Climate Protection Programs (OAR) 

Buildings: Energy Star- Commercial 20.00 20.90 20.50 

Buildings: Energy Star Residential 17.20 16.90 20.00 

Industry: Energy Star 1.50 1.30 1.60 

Industry: Industrial Carbon 2.30 

Industry: Heat and Power Partnerships 4.80 5.90 5.00 

Industry: Green Power Partnerships 4.60 5.70 4.80 

Industry: Climate Leaders 3.00 3.10 2.10 

Industry: Methane to Markets 6.30 3.80 5.30 4.60 5.60 



Industry: Methane-Natural Gas Star 4.90 5.00 5.00 

Industry: Methane-landfill Outreach 3.00 3.00 2.00 

Industry: Methane- Coalbed Outreach 3.00 3.00 2.00 

Industry: Methane-Agricultural 1.70 1.70 1.70 

Industry: Global Warming-Voluntary 3.80 3.80 3.40 2.80 1.60 
High GWP Gases 

Industry: Global Warming - Significant 1.90 1.90 0.90 
New Alternatives 

Asia Pacific Partnership 1.60 
Energy Star 55.50 55.60 
Transportation: Voluntary-SmartWay 3.50 3.80 3.80 2.80 2.70 
Partnerships 

Carbon Capture and Storage 1.30 2.30 1.40 3.50 3.40 
State and local Outreach 4.00 3.80 3.00 3.00 2.90 
International Capacity Building 5.70 6.00 6.20 6.30 3.90 
Cap and Trade 5.00 5.00 
Clean Energy 2.70 4.30 
Methane Programs 8.60 5.50 
Modeling and Analysis 7.10 7.3 
Greenhouse Gas Registry Rule 3.20 5.20 16.00 20.80 17.60 
EPM Climate Protection Programs Total 97.30 97.10 109.70 122.70 110.40 

Science and Technology: Climate Protection Programs 

Energy Star 1.0 
Clean Automotive Technologies 17.20 15.90 19.60 16.90 16.30 
s & T Climate Protection Programs 17.2 15.9 20.6 16.9 16.3 

Total 

Science and Technology: Fuels and Vehicles 

ElSA/Renewable Fuels Rule - [5.8] [17.4] [17.3] 18.60 
L/0 and Large Transportation Sources - - [6.0] 5.70 
S& T Fuels and Vehicles Total 0.00 0.00 0.00 0.00 24.30 

EPM Federal Stationary Source Regulations 

GHG New Source Performance [7.5] 7.60 
Standards 

EPA Federal Support for Air Quality Management 

GHG Permitting [5.0] 4.90 

State and Tribal Assistance Programs (STAG) 



Climate Change grants to local 9.50 
Governments 
Greenhouse Gas Registry Rule - State 1.50 
Grants 
GHG Permitting- State Grants [25.0] 25.00 
STAG Total 0.00 0.00 9.50 0.00 26.50 

Science and Technology: Research- Global Change Research 
Global Change Research [17.4] [17.3] 24.00 [21.9] 23.60 

Enabling Support Programs 22.5 24.2 28.3 29 38.7 
TOTAL** 137.00 137.20 192.10 168.60 252.30 

*The numbers that are included at the Goal and Objective level for the Climate Change 
objective reflect two different EPA strategic plans. The programs included under the Climate 
Change objective are different within those strategic plans. The FV 2011-2015 Strategic plan 
includes regulatory programs for Climate Change; the earlier strategic plans did not. 
** Numbers denoted in parentheses are non-add. They are from a previous strategic plan 
architecture that did not include these activities In the climate change objective. 

Program Descriptions: 

ENERGY STAR: EPA's objectives for the ENERGY STAR program are: to overcome market 
barriers in the marketplace for cost-effective, energy-efficient products and services; which will 
help address climate change by leading to greater investment in energy efficient technologies 
and practices. 

Global Methane Initiative (formerly known as Methane to Markets}: EPA's objectives for the 
Global Methane Initiative are: to advance the capture and use of methane as a clean energy 
source, cost-effectively and in the near-term, through an international public-private 
partnership; and, to drive development of cost-effective methane projects that enhance 
economic growth, improve air quality, improve industrial safety, and reduce GHG emissions. 

Greenhouse Gas Reporting Program: EPA's objective for the Greenhouse Gas Reporting 
Program is to collect accurate, timely data on US Greenhouse Gas (GHG) emissions from 
facilities across certain sectors of the economy (generally, above a 25,000 mtC02e threshold) in 
order to inform future policy decisions on climate change. 

Cap and Trade Legislative Analyses: EPA's objective for the Cap and Trade Legislative Analyses 
program was to develop protocols for potential carbon offsets mechanisms and to improve 
methods used to respond to Congressional and Administration requests that EPA provide 
economic computer modeling of proposed cap-and-trade climate legislation. 



Carbon Capture & Storage (CCS): EPA's objectives for the Carbon Capture & Storage program 
are to address key barriers to CCS deployment, including analysis of remaining institutional and 
policy gaps such as long-term liability and stewardship; to evaluate and develop appropriate 
regulatory frameworks to facilitate implementation of CCS while ensuring protection of public 
health and the environment; and, to educate the public about the technology. 

Clean Energy: EPA's objectives for the Clean Energy (CE} program are: to increase the adoption 
of clean energy technologies by transforming the CE marketplace - breaking down market 
barriers, performing detailed analysis, providing cost-effective solutions; to provide technical 
assistance to organizations - contribute to their achievement of environmental goals; to 
support the President's CE agenda and coordinate and support work of federal agencies,(e.g., 
GSA's pilot to assist small federal suppliers in developing their GHG inventories, EPA's Green 
Remediation Strategy for superfund sites); and, to coordinate within EPA to ensure that 
regulatory actions do not impede specific CE technologies. 

Methane Programs: EPA's objectives for the Methane Programs are: to partner with 
companies, governments, communities, and organizations to achieve cost-effective emissions 
reductions from significant methane-emitting sectors: coal mines, oil and gas operations, 
landfills and manure management; to assist partners in implementing GHG-reducing 
technologies, processes, and best-management practices which yield economic and 
environmental benefits; and, to conduct analyses on the cost and performance of current and 
emerging technologies to reduce emissions. 

Modeling and Analysis: EPA's objectives for the Modeling and Analysis program are: to provide 
modeling and analytic support to Congress and the Administration on domestic and 
international climate change issues; to develop projections of US and international GHG 
emissions and mitigation potential for key sectors of the U.S. economy; to conduct rigorous 
assessments of the costs and benefits of climate change policy proposals using established 
modeling tools; and, to improve emissions estimates and analyze effects of mitigation for short
lived GHGs (e.g., black carbon). 

High GWP Programs: EPA's objectives for the High GWP Programs are: to collaborate with key 
industry sectors, including electronics manufacturers, magnesium and aluminum producers, 
and electric utilities, to reduce emissions of the most potent greenhouse gases; and, to provide 
technical assistance to industry, with a focus on identifying and implementing cost-effective 
improvements to Industrial processes that also improve efficiency and enhance 
competitiveness 

GHG Accounting and lnt'l Capacity Building: EPA's objectives for the GHG Accounting and lnt'l 
Capacity Building programs are: to compile, publish and submit to the United Nations the 
official US Government inventory of GHG emissions and sinks on an annual basis and with input 
from other Federal agencies; to ensure the development of credible international standards for 
estimating, reporting and reviewing GHG emission inventories from other countries; and, to 



work directly with specific developing countries and regions on improving their capacity to 
estimate and report high quality greenhouse gas inventories. 

State & Local Capacity Building: EPA's objective for the State & local Capacity Building program 
is to help state and local governments use cost-effective dean energy strategies to reduce 
emissions and achieve energy system and economic benefits. This includes quantifying impacts 
and benefits including emission reductions, cost-savings, and possible jobs gained; issuing 
guidance to help decision makers assess policy options; and providing technical assistance for 
determining most cost-effective paths. 

SmartWay: The SmartWay transportation program seeks to achieve measurable environmental 
results in a cost-effective and beneficial way without the need for regulation. SmartWay 
reduces emissions by means of partnerships with over 2,700 small and large businesses, 
industry, manufacturers, and state and local governments. The SmartWay Transport 
partnership program works with the trucking and railroad industry to achieve cleaner and more 
efficient vehicles and locomotives by adopting pollution control and energy saving 
technologies. 

Clean Automotive Technology: This program researches, evaluates, and develops advanced 
vehicle engine and drive train technologies that help increase fuel efficiency, reduce regulated 
criteria pollutants such as NOx and PM, and cut greenhouse gas emissions. The program 
focuses on developing technologies that are clean, efficient, and cost-effective for both the 
consumer and manufacturer. Through CRADA agreements, the program works with the 
automotive industry to develop and demonstrate new engine and vehicle prototypes based on 
EPA's engine and drive train technologies. 

ElSA/Renewable Fuels Rule: This implements the renewable fuel prov1s1ons of EISA and 
includes an annual rulemaking to set the cellulosic, advanced, and total renewable fuel 
standards; ongoing rulemakings to add new fuel pathways to the regulations in response to 
petitions from industry; tracking compliance via RIN generation and the credit market system; 
conducting life cycle analysis and analysis of new biofuel pathways. 

L/D and Large Transportation Sources: This work supports the implementation of the new GHG 
emissions/CAFE standards for passenger cars, light-duty trucks, and medium-duty passenger 
vehicles for model year 2012-2016, and the implementation of Heavy-Duty GHG emission 
standards and for initial analysis and technology assessment efforts needed to support U.S. 
participation in international efforts at IMO and ICAO to address GHG emissions from ocean
going vessels and commercial aircraft. 

GHG New Source Performance Standards: This funding will support the Agency's efforts to 
develop NSPS for sources of greenhouse gases for utilities and refineries, consistent with the 
requirements of the Clean Air Act. Using emission inventory data, EPA will determine feasible 
emission control within a reasonable timeframe and where significant emission reductions 
could be achieved cost-effectively. The regulatory development will include developing 



em1ss1on estimates, evaluating costs of control, and to the extent possible, quantifying 
economic, environmental, and energy impacts. 

GHG Permitting: These resources and FTE will support PSD and Title V permit review by the 
Regions and sector- and source-specific guidance from Headquarters, including guidance on 
significant national policy issues. 

GHG Permitting State Grants: States with approved or delegated permitting programs will 
incorporate greenhouse gas-related requirements into their permitting programs. In 
consultation with the States, funding will be allocated to the States based on the number of 
sources to be permitted, the total emissions from the facilities to be permitted, and the amount 
of funding the State is matching under their existing grant work plan. 

Global Change Research: EPA's Global Change research program is focused on understanding 
and assessing the effects of global change-particularly climate variability and change on air 
quality, water quality, aquatic ecosystems, human health and social well being in the United 
States. The program is an active participant in the U.S. Global Change Research Program 
(USGCRP), the interagency Federal effort to improve scientific understanding of climate change 
and global change. 

Enabling Support Programs: These are estimates of various support programs across the 
Agency based on a multiplier used to calculate support costs across all climate-related 
programs. These resources provide analytical support, general counseling, administrative 
support, program infrastructure and technology support, program management and oversight, 
and other enabling support functions. 

2: I sent a letter recently to EPA on a very important issue-one with potentially serious 
impacts for consumers, jobs, and the economy. It has to do with some recent settlement 
agreements between the agency, environmental groups, and a select group of states. EPA 
entered into settlement agreements to regulate C02 from power plants and refineries. This 
will mean consumers will pay higher prices for electricity and gasoline. Now that's bad enough. 
What also troubles me is how the settlement agreements came together. I have several 
questions. 

Question: First, was the agency forced by the court-that is, did the DC Circuit order EPA to 
enter into these agreements? 

Answer: 
The DC Circuit did not order EPA to enter into these agreements. As explained in EPA's 
response to your letter, EPA last updated NSPSs for fossil fuel power plants in 2006, and for 
petroleum refineries in 2008 . In both instances, EPA declined to establish standards for GHG 
emissions. States and Environmental groups filed legal challenges, arguing among other things 
that the rules were required to include GHG standards. After the Supreme Court decided 
Massachusetts v. EPA In 2007, EPA was granted a remand of the power plant rule for further 



consideration of the issues related to GHG emissions in light of the Supreme Court's decision. 
Similarly, EPA in 2009 granted reconsideration of the refineries rule with regard to the claim 
that EPA had failed to regulate GHG emissions in that rule. As of late 2010, EPA had not yet 
taken any action on the power plant remand or the reconsideration of the refineries rule, so 
the Agency again faced litigation over its failure to establish GHG emissions standards for those 
sources. Meanwhile, in December 2009, the Administrator had made the finding that GHG 
emissions from motor vehicles cause or contribute to air pollution that endangers public health 
and welfare. 

To avoid further litigation, and to follow the law as interpreted by the Supreme Court in 
Massachusetts v. EPA, the Agency entered into these settlement agreements that set a 
schedule for establishing the first-ever NSPSs for harmful carbon pollution from power plants 
and refineries. By reaching a settlement that provides deadlines by which EPA will complete a 
rulemaking process, the Agency avoided the risk that court-ordered schedules would be shorter 
and prevent EPA from proceeding in a measured and careful manner with the full involvement 
of all interested persons. 

Question: I also want to know: what is the rush? By that I mean, why did EPA agree to 
propose, through settlement agreement with no input from industry, new C02 regulations for 
power plants and refineries in just 6 months? I thought that it usually takes about 3 years to 
develop these sorts of standards. Can you explain? 

Answer: 
The power plant settlement agreement requires EPA to propose regulations for power plants 
by July 26, 2011 and to take final action with regard to such regulations by May 26, 2012. The 
refineries settlement agreement requires EPA to propose regulations for refineries by 
December 10, 2011 and to take final action with regard to such regulations by November 10, 
2012. EPA agreed to these time frames in the settlement agreements because the Agency 
believed that they would allow sufficient time for the Agency to develop the rules and provide 
for full public participation and an open exchange of ideas. EPA already has held five public 
listening sessions on these rulemakings in advance of issuing proposed rules. EPA and the 
parties to the power plant settlement recently amended the settlement to extend the date for 
signature of a proposed rule to September 30, 2012, in order to allow the Agency to thoroughly 
consider the substantial, high-quality input it received through the listening sessions. The 
Agency will, of course, provide for full notice and comment on the proposed rules before taking 
final action. 

Question: Of course the agency provided for public comment, but after the agreements were 
announced. And EPA gave the public just 30 days to comment on a massive undertaking for the 
agency. Why not 60 days, as called for in the President's Executive Order, or 90 days? 

Answer: The process followed by EPA and the Department of Justice (DOJ) to finalize these 
settlements, including the 30-day comment period, is consistent with how EPA and DOJ 
conclude settlements in all Clean Air Act lawsuits against the Agency. Specifically, EPA and DOJ 



followed the public participation procedures mandated by Congress under section 113(g) of the 
Clean Air Act, under which proposed settlements are noticed in the Federal Register for public 
comment 30 days before being made final. Over 48,000 comments were received during the 
30-day comment period from regulated entities, industry associations, states, environmental 
groups and individuals, the vast majority of them supportive of the agreements. The Agency 
considered these comments before finalizing the agreements. 

3: I am very concerned about the agency's developments on setting national ambient air 
quality standards. First, as they pertain to C02, I know environmental groups have petitioned 
EPA to set a NAAQS for C02. How the agency would set a standard, a standard designed for 
local and regional pollution, for substances that mix globally to a nearly uniform concentration? 
Second, the agency is considering setting ozone to levels that would dramatically increase the 
number of ozone non-attainment areas throughout the nation. 

Answer: 

• Does the agency have any estimates that you can share with me of how 
many counties will be in non-attainment due to ozone levels now under 
consideration? If not, can you work with me to provide that information as 
soon as possible? 

• I'm also wondering: is the agency on track to complete its planned 5-year 
review, in 2013? And here what I am getting at is this: you are going to 
finalize an ozone revision in July of 2011, and then you could very well lower 
the standard again in just two years. Is that correct? 

EPA has no plans to set a NAAQS for C02. 

EPA intends to evaluate the ozone attainment status of areas using the most recent three 
consecutive years of quality-assured, certified air quality data available at the time of final 
rulemaking (i.e., 2009-2011). 

EPA expects to complete the next 5-year review of the ozone NAAQS in 2014. Given the 
iterative nature of EPA's review process for all national ambient air quality standards (NAAQS), 
it was inevitable that a reconsideration of the 2008 ozone NAAQS would overlap with the next 
periodic review of those standards. In the Administrator's judgment, a reconsideration of the 
2008 ozone rule was necessary to ensure the national ambient air quality standards (NAAQS) 
for ozone meet the substantive requirements of section 109(b) of the Clean Air Act. The 
importance of the 0 3 NAAQS to public health and welfare weighed heavily in favor of 
reconsidering parts of the 2008 final rule as soon as possible. The reconsideration is based 
entirely on the scientific literature available in the 2008 review. 

The reconsideration is wholly distinct from the process set forth in sections 108 and 109 
requiring the Agency to conduct a review of the standards every five years. EPA began its next 
periodic review of the ozone standards in late 2008, after the prior review had been completed. 
As part of this review, EPA will consider the new scientific evidence that has become available 
since 2008. 



While recognizing that the time period for the reconsideration overlaps significantly with the 
next periodic review of the ozone NAAQS, taking the time needed to give full consideration to 
the information available at the time of the 2008 rulemaking and to public comments received 
on the 2010 proposal is essential given the importance of the 0 3 NAAQS in protecting public 
health and welfare. 

4: Gina McCarthy, the head of EPA's air office, recently said that EPA is undertaking an 
effort to transform" the power sector. First, I wonder if you think EPA is authorized to 
"transform" the power sector. And second, what does "transform" the power sector mean to 
you? What would a "transformed" power sector look like? Specifically, how much coal, how 
much natural gas, how much nuclear, how much wind would we have if EPA "transformed" the 
power sector? 

Answer: 
EPA's focus is not on requiring a specific mix of generation. Rather, the Agency's focus is on 
ensuring that whatever mix this country has moving forward (which will be shaped by a range 
of factors, including business decisions, technological improvements, resource availability, and 
public policy), the sources themselves are generating electricity in a way that protects public 
health, as directed by the Clean Air Act. We believe that rules the Agency is working on, such as 
the Toxics rule and the Transport rule, will result in the installation of readily available 
technologies that will upgrade our coal fleet to a modern one that burns coal in a much cleaner 
way. Our projections suggest that some units, particularly older and less utilized units, may not 
find it economic to operate in the future, as a result of many market factors in concert with the 
need to generate electricity without threatening public health. Much of the fleet is 40 or more 
years old and, as it gets older, companies must make decisions on how to replace that 
generation. Those choices are strongly influenced by the low cost of natural gas and state 
policies such as renewable portfolio standards. While our rules may result in companies having 
to make those decisions and invest in cleaner technologies earlier than they would have 
otherwise, EPA rules are not the only force driving these changes to the power sector. 

5: I've sent you several letters expressing concern over the agency's policy on ElS as a fuel 
source. Thousands of engines operating in snowmobiles, chainsaws, lawnmowers, boats, and 
airplanes were manufactured to utilize pure gasoline and have encountered major technical 
problems when using ElO, let alone ElS. Recently, EPA denied the use of ElS in vehicles older 
than Model Year 2000 as well as non-road engines. Due to the encroaching ethanol blend wall, 
clear gasoline has become increasing unavailable in many parts of the country. Does EPA 
believe the lack of availability of clear gasoline to be a problem? What policy recommendation, 
both legislatively and through existing authority, would EPA recommend to ensure sufficient 
supply? 

Answer: 
EPA notes at the outset that the issue of the availability of "clear gasoline" (EO) predates EPA's 
recent decisions concerning ElS. EPA's recent partial waiver decisions allow, but do not 



require, ElS to be sold. There are a number of additional steps that need to be taken before 
E15 can be sold, including registering the fuel as required by the Clean Air Act and addressing 
the compatibility of ElS with storage tanks and fuel dispensing equipment. In addition, some 
state laws do not allow E15 to be sold and would have to be changed before E15 could be sold 
in those states. In light of the many decisions and adjustments that fuel producers, distributers 
and marketers would need to make to sell E15, EPA expects that any significant market shift to 
E15 will take time, and that appropriate fuel for vehicles, engines, and equipment not covered 
by the ElS waiver decisions will remain broadly available in the interim. 

Whether to require the continuing availability of EO and E10 is an Issue currently before the 
Agency. In November 2010, EPA proposed a program for mitigating misfueling with E15, and 
received several comments urging EPA to require that ElO (and possibly EO) continue to be 
made available for the vehicles, engines and equipment not covered by the E15 partial waivers. 
On March 23, 2011, EPA received a petition from 12 national associations to pursue rulemaking 
to ensure consumers have access (at gasoline retail stations) to fuel blends containing no 
greater than 10 volume percent ethanol. EPA is now in the process of completing action on the 
rule and reviewing the petition. EPA is also committed to working with stakeholders to monitor 
the transition to E15 in order to identify and address any issues that may develop. 

6: I've been very active in supporting bipartisan legislation and policies to encourage the 
greater use of natural gas and propane as transportation fuels. In that regard, I am very 
interested in EPA's proposed rulemaking to streamline the compliance process for the 
manufacturers of alternative fuel conversion kits. When does EPA expect this proposed rule to 
become final and does EPA have any legislative policy recommendations to improve upon this 
process? 

Answer: 
The Clean Alternative Fuel Vehicle and Engine Conversions Rule was designed to streamline the 
conversions compliance process for industry and EPA. The final rule was signed on March 29, 
2011 and took effect upon publication in the Federal Register April 8, 2011. The Agency does 
not have any legislative policy recommendations to improve this process. 

7: Last week, the EPA issued new rules for regulating air emissions at sewage sludge 
incinerators operated by publicly owned treatment works, or POTWs. Section 112 of the Clean. 
Air Act states that air emission standards for POTWs are to be developed according to the 
regulatory framework set out in that section of the Act. However, the rule that EPA issued last 
week placed POTWs under section 129 of the Clean Air Act, apparently in contradiction to what 
the statute requires. Can you explain to me why EPA chose to ignore a clear statutory mandate 
by regulating POTWs under Section 129 and not section 112 of the Act? 

Answer: 
Section 129 of the Clean Air Act requires EPA to establish emissions standards for solid waste 
incineration units. The Act defines such units as any unit combustlng any solid waste, and in 
turn defines solid waste as having the meaning established by the Administrator under RCRA. 



In its final rule defining solid waste for purposes of non-hazardous secondary materials, issued 
on the same day as the Sewage Sludge Incinerator Rule, EPA concluded that sewage sludge is a 
solid waste under RCRA. Therefore, EPA must regulate SSI units under section 129 of the Act, 
rather than section 112. 

EPA further notes that it issued emissions standards for POTWs in 1999 pursuant to section 112 
of the Clean Air Act, and in that rulemaking stated that it planned to regulate SSI units under 
section 129. 

8: As you know, last year EPA had indicated that the Agency would issue updated guidance 
regarding the rules governing selective catalytic reduction (SCR) systems in heavy-duty diesel 
engines by the end of 2010. As of mid-march of this year that guidance has still not be issued. 
When do you expect the Agency to release that guidance? 

Answer: 
Draft guidance was signed on May 27. Following publication in the Federal Register there will 
be a 30-day comment period. 

9: OU has approached me concerning a lot of recent delay in the processing of grants they 
have used in the Tar Creek site for the past 7 years to address water quality. Additionally, 
energy companies and tribes in the West have approached us concerning an NSR program in 
Indian Country EPA is pursuing. This rule is pretty far along. It is in fact at OMB for review. The 
companies and tribes want at least a delay in the rule to allow more input into the threshold 
levels for NSR permitting and input into the amount of resources EPA is planning to provide so 
that tribes feel more comfortable that that EPA actually has a plan in place to process these 
permits. They anticipate EPA is ill-prepared. 

a. Tar Creek Superfund Site - I appreciate EPA's continued assistance in the 
remediation of the Tar Creek Superfund Site. Since 2003, tremendous progress 
has been made through the collaborative work of the EPA, the Department of 
the Interior, the State of Oklahoma, the ·Quapaw Tribe, the University of 
Oklahoma, and the lead Impacted Communities Relocation Assistance 
Trust. One of the areas of progress has been in addressing water quality 
conditions at the site. With $6 million of initial funding, the University of 
Oklahoma initiated passive water treatment systems in the superfund site to 
remove heavy metals from the surface water. This treatment system has proven 
itself to be a tremendous success cleaning up twenty percent of the 
contaminants that enter into Tar Creek. The University of Oklahoma has long 
been a partner in the remediation of the Tar Creek Superfund Site in a variety of 
ways, and has expressed its interest in continuing to work on water quality in the 
area. How can EPA Superfund, Water, and other program offices continue their 
partnership with the University of Oklahoma? 



Answer: 
The Agency appreciates the work that University of Oklahoma has done to initiate the passive 
water treatment systems to remove heavy metals from the surface water at the Tar Creek 
Superfund Site. The period of performance for this grant ended in September 2010. Future 
funding for this work is limited; however, the Agency would be interested in partnering with the 
University of Oklahoma should a future opportunity and funding present itself There are 
competitive grant opportunities located on U.S. Environmental Protection Agency, Office of 
Grants and Debarment (OGD) Grants Competition web site which provides information about 
the Agency's Policy for Competition of Assistance Agreements. It also includes information on 
competitive grant opportunities available at EPA, including a list of open competitive grant 
opportunities http://www.epa.gov/ogd/competition/open awards.htm. and information on 
past competitions. Please refer to http://www.epa.gov/ogd/grants/funding opportunities.htm 
as well as the Agency's grants and fellowships page: http:ljwww.epa.gov/epahome/grants.htm. 

Answer: 

b. NSR in Indian Country Proposed Rule - On August 21, 2006, the EPA proposed 
the Review of New Sources and Modifications in Indian Country. The proposed 
rule provides minor and major new source review permitting for tribal 
areas. Although this rule has been in development for a few years, a number of 
Indian Nations located primarily in Western states have contacted me asking for 
additional time to provide input on the type of permitting provided in the rule, 
thresholds under the rule, and resources to process permitting so that the effect 
of the rule is not inhibiting economic development on tribal areas. Will you 
delay the proposed rule to allow the Input of additional tribes? 

EPA understands that many tribes have concerns about Implementation of the rule, which was 
signed on June 10. EPA will continue to support tribes' and affected sources' implementation 
of the rule. EPA participated in the National Tribal Forum in June 2011, and will provide 
compliance assistance tools and outreach over the coming months. Based on input from tribes 
participating in the last round of consultation during development of the final rule, EPA 
adopted a phased-in approach to lessen tribes' and sources' burden, and indicated an intention 
to issue general permits to further simplify and streamline the process for certain sources. 

During development of the rule, EPA held tribal consultations to discuss tribes' specific 
concerns. Most recently, in April 2011, a consultation was held with the Northern Arapaho, 
Eastern Shoshone, Blackfeet Nation, Ft. Peck Tribes, Southern Ute, Northern Ute, and Three 
Affiliated Tribes. Another consultation was held on May 4, 2011 with the Forest County 
Potawatomi Community, the Fond du Lac Band of Lake Superior Chippewa, and the Santee 
Sioux Nation. In addition, a Tribal NSR conference call was held on May 4, 2011 with the Alaska 
Native Tribal Health Consortium, Red Lake Band of Chippewa Indians, Fort Belknap Indian 
Community, Confederated Salish and Kootenai Tribes of the Flathead Reservation, Morongo 
Band of Mission Indians, and Confederated Tribes of the Umatilla Indian Reservation. EPA 



carefully considered the issues raised by the tribes and, where appropriate, has addressed their 
concerns in the final rule. 

In addition to consultation, once the rule is finalized, EPA intends to hold a series of trainings 
with tribes to help them participate in the implementation of this rule. Some tribes may want 
to work with EPA on permit review and public involvement, some tribes may want to take 
delegation of the rule to assist with the administration of the programs on EPA's behalf and 
some may want to develop their own regulations under a Tribal Implementation Plan. EPA is 
planning three face to face meetings across the country with groups of tribes in the year after 
promulgation of the rule to help the tribes build capacity to participate in implementing the 
rule in a way that best fits their needs. 

10: On February 14, 2011 EPA sent out a press release stating that their proposed budget 
for FY 2012 for Superfund will be $1.2 billion. The EPA press release states "While EPA will be 
exploring efficiencies in the program, the $70 million reduction to Superfund Programs will slow 
the pace of new projects and completion of projects." In 2009 EPA had 20 construction 
completions. In 2010 EPA had 18 Construction completions. Is EPA using this $70.3 million 
reduction as their justification for a slower pace of construction completions? How many 
construction completions will be impacted by this reduction? 

Answer: 
The Superfund program is working toward a goal of 22 site-wide construction completions in 
FY2012. In support of this goal, the program is managing a pool of candidate sites that includes 
Superfund-financed sites, responsible party-lead sites, and sites addressed by other federal 
agencies. In this regard, it is important to note that Federal Facilities and responsible party-lead 
sites generally are not directly impacted by a potential reduction in appropriated resources in 
the Superfund program. Sites move in and out of the pool of candidates based on a number of 
factors - including, but not limited to, the identification of new areas of contamination and 
other site specific conditions and traditional construction issues such as equipment availability 
and weather. Therefore, achieving the construction completion goal may continue to be a 
challenge for the Superfund program. 

Of the $70.3 million reduction, $30 million is planned to be directed toward remedial action. 
This is expected to constrain the initiation of new construction projects, but have minimal 
effects on the FY 2012 construction completion goal. While the Superfund program is working 
to achieve the goal of 22 construction completions in FY 2012, in FY 2011, EPA is beginning to 
report on a new program measure to capture "Remedial Action (RA) Project Completions." The 
program has a goal of achieving 113 RA Project Completions in FY2012. Superfund construction 
projects are generally multi-year endeavors, and several construction projects are often 
necessary at a site before site-wide construction is achieved. The new RA Project Completion 
measure emphasizes incremental progress in reducing risk to human health and the 
environment and complements one of the principal elements of EPA's Integrated Cleanup 
Initiative (ICI) which is to increase the Superfund site project management focus and manage 



projects to completion as a means to Identify opportunities to increase project completion 
timeframes. 

11: EPA has created the Integrated Cleanup Initiative to market their progress at Superfund 
sites. Has EPA hired outside consultants to develop this program? If so, how much has EPA 
paid for these consultants? 

Answer: 
EPA's Integrated Cleanup Initiative (ICI) effort is being managed by Agency officials. Outside 
consultants have not been hired as part of EPA's ICI efforts. 

12: In 2009, the Superfund program received $600 million In Recovery Act funding yet in 
2009 the Agency completed construction at only 20 Superfund sites in 2009, 18 Superfund sites 
in 2010, and expects to complete only 22 sites in 2012. As EPA explains· in its Congressional 
Justification of the 2012 budget request, it is completing fewer sites because the remaining 
sites are larger and more complex. Given that explanation and EPA's performance since 2009, 
It appears to me that giving EPA more money does not mean that the Agency will be able to 
complete more sites anytime soon. Given that reality, shouldn't EPA be targeting its funding to 
control unacceptable human exposure to contaminants and to control groundwater migration 
first? 

Answer: 
EPA does consider its Site-Wide Human Exposure and Contaminated Groundwater Migration 
environmental indicator measures in managing the Superfund program in a manner that is 
consistent with CERCLA and the NCP. Regarding EPA's process for prioritizing resources for 
Superfund site cleanup projects, EPA evaluates all upcoming new Fund-lead cleanup 
construction projects based on the following principles: 

• Protection of human health; 
• Protection from significant environmental threats; and 
• Potential human health or environmental threats based upon current site conditions. 

EPA considers five criteria and associated weighting factors to compare projects. These include: 
• Risks to human population exposed - population size, proximity to contaminants, 

likelihood of exposure, 
• Contaminant stability- mobility of contaminant, site structure, and effectiveness of any 

institutional or physical controls, 
• Contaminant characteristics - concentration, toxicity and volume, 
• Threat to a significant environment - endangered species or their critical habitats, 

sensitive environmental areas, and 
• Program management considerations- use of innovative technologies, cost delays, high 

profile projects, environmental justice, state involvement, and Brownfields/economic 
redevelopment. 

In general, the greatest weight is assigned to the risks to human population exposed and 
contaminant stability criteria and projects with these criteria are generally ranked the highest. 



Through this process, EPA ensures that scarce resources are allocated to those Fund-lead 
projects that pose the greatest risk to human health or groundwater. 

13: On January 31, 2011, EPA issued a notice announcing that it is considering changing the 
way it adds sites to the National Priorities List to allow sites to be added based solely on the fact 
that vapors may intrude into a building. In EPA's 2012 budget request, you are proposing to cut 
Superfund remedial funding by $31 million and Superfund removal funding by $7.4 million. 
Given these fiscal constraints, why would the Agency propose to add a large number of small, 
simple sites to the NPL when these sites can be addressed by states? Can vapor intrusion be 
addressed with the same simple technology that addresses radon? 

Answer: 
While mitigation systems (similar to radon mitigation systems) are effective measures for 
addressing the immediate human exposure problem in the short term, these technologies do 
not address the contamination source and the long term cleanup challenge that is resulting in 
the vapor intrusion. Depending on site specific conditions, some vapor intrusion problems can 
only be solved in the long-term by addressing the source of contamination, contaminated soils 
and contaminated groundwater. EPA is in a fact-finding process to determine whether there is 
a gap in coverage provided by the Hazard Ranking System (HRS) because soil vapor intrusion is 
not a scoring pathway. EPA is considering the input from stakeholders and the scientific 
community and has made no final determination to develop a regulation that would add vapor 
intrusion as a pathway for scoring sites under the HRS at this time. 

Having said that, just like other contaminated sites evaluated for inclusion on the National 
Priorities list (NPL), EPA generally does not add small, less complex sites to the NPL that can be 
effectively cleaned up under other programs such as state voluntary cleanup, RCRA corrective 
action or Superfund removal response authority, and does not expect that process to change if 
soil vapor intrusion is added to the scoring mechanism in the HRS. 

14: How many buildings could be potentially become part of a Superfund site based solely 
on the vapor intrusion pathway? 

Answer: 
EPA does not have an estimate on the number of buildings which could potentially be impacted 
by vapor intrusion that are located on Superfund sites. The location, size and nature of the 
contamination at a particular site in question would need to be known in order to begin to 
determine how many buildings could potentially become part of a Superfund site. 

15: What is the average cost of addressing vapor intrusion in a single building? 

Answer: 
The average cost to address vapor intrusion varies widely and depends upon whether the 
source of the vapor intrusion (ground water plume or soil contamination) is being addressed 
under a long-term remedial action or a short-term mitigation system (such as a blower). 



16: What would be the total cost of addressing vapor intrusion in all impacted buildings? 

Answer: 
As EPA does not have an estimate on the number of buildings which could potentially be 
impacted by vapor intrusion, the Agency cannot predict the total cost of addressing vapor 
intrusion in all impacted buildings. 

17: Does EPA's 2012 Budget Request account for these costs? 

Answer: 
Costs for investigating and remediating vapor intrusion at existing Superfund sites are included 
as part of EPA's remedial action and removal action budget requests, as are costs for the 
investigation and remediation of any exposure route. 

18: How does EPA plan to make sure that It does not violate the limits on its authority to 
address workplace exposures? 

Answer: 
The Occupational Safety and Health Administration (OSHA) under existing safety and health 
standards, has the primary responsibility for worker protection at Superfund sites. OSHA 
carries out this responsibility by inspecting Superfund sites for compliance with OSHA standards 
and providing employers, employees, and other on-site personnel with the most current 
technical experience or knowledge in this area. In acknowledging OSHA's authority, EPA will 
continue to ensure that it does not violate the limits on its authority to address workplace 
exposures while exercising its authority to protect human health and the environment under 
the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). 

19: Does the current HRS really prevent EPA from listing a site that should be addressed at 
the federal level? 

Answer: 
EPA is considering whether the Hazard Ranking System (HRS) needs to be revised to include 
vapor intrusion as an exposure pathway. The present HRS does not provide for potential or 
actual indoor air exposures that may result from a significant environmental release of 
hazardous substances to soil and groundwater. Currently, NPL sites with vapor intrusion 
exposures are being addressed at the federal level ifthey have been scored on other exposure 
pathways. For example, the current human exposure at a site may be from vapor intrusion into 
houses from a contaminated ground water plume, but the HRS score is typically based on the 
characteristics (e.g. toxicity and waste quantity) of the hazardous substances detected in the 
drinking water wells, the location of the drinking water wells, and the number of people 
utilizing the drinking water wells. If no one or very few people are utilizing the drinking water 
wells in that area, under the current HRS, the site may not score. The addition of a vapor 
intrusion component to the HRS would allow EPA to directly consider human exposure to 
contaminants entering houses and other buildings from significant environmental releases of 



hazardous substances to soil and groundwater. Earlier this year, EPA held four listening sessions 
to allow interested parties to present feedback on the potential addition of vapor intrusion to 
the HRS. The Agency's solicitation of comments recently closed on April 16, 2011. EPA is 
considering the input from stakeholders and the scientific community and has made no final 
determination to develop a regulation that would add vapor intrusion as a pathway for scoring 
sites under the HRS at this time. 

20: I am glad to see that EPA will take efficiency measures that will include cuts to travel. 
believe OSWER's travel budget is nearly $10 million a year. What travel cuts will OSWER be 
making? 

Answer: 
OSWER has revised communication and conference plans to increase the use of teleconference. 
While the use of teleconference and video conferencing equipment is an increasing part of our 
conference and communication plans, there is still a need to hold national conferences due to 
the external stakeholders attending our conferences. Many attendees, particularly those from 
smaller organizations and members of the public, lack access to the necessary equipment to 
make the meeting as productive as face to face communications. Further, some of the training 
and discussions held at these conferences are not easily replicable using teleconferencing 
technology. OSWER has recently taken steps to reduce its travel budget from the $10.1 million 
budgeted in FY 2009 and 2010 to the approximately $9.1 million in the FY 2012 request. Due to 
the number of site visits, inspections, and public hearings that OSWER must attend to perform 
its duties, finding cuts in the travel budget will remain a challenge. However, reducing travel 
costs remains an Agency priority and we will continue to identify potential savings, best 
practices, and efficiencies in this area in the future. 

21: EPA chose to take a $13 million cut to Homeland Security Preparedness and Response. 
The Budget Request says these funds can be cut while maintaining existing emergency 
preparedness. Does that mean there was $13 million of excess in that program? If that is not 
the case, are there other cuts you could make to help maintain preparedness? For example, the 
Brownfields Conference is held every year and a half and costs EPA about $2 million even 
though there is a private group that would like to hold the conference. 

Answer: 
The Homeland Security preparedness and response decrease is a result of the progress EPA has 
made by utilizing a comprehensive approach that integrates response assets for an efficient and 
effective response. This includes leveraging internal staff resources throughout the Agency. 
EPA can meet its baseline requirements in the Homeland Security Presidential Directives and 
Homeland Security mandates by following an all-hazards approach with emphasis on the most 
pressing capability gaps. In addition, the Agency's continued coordination, integration, and 
increased leveraging of resources with our federal partners allows EPA to achieve its objectives 
for chemical, biological, and radiological agents. 
For homeland security preparedness, EPA has nearly completed its heightened effort to 
improve chemical laboratory network capability. In addition, basic homeland security training 



can be accomplished through a "train-the-trainer" approach on lengthened intervals. EPA 
resources will be focused on building biological agent laboratory analyses capability; 
maintaining and operating an Airborne Spectral Photometric Environmental Collection 
Technology (ASPECT) aircraft; fixed and mobile Chemical Warfare Agent labs which include the 
Portable High-Throughput Integrated laboratory Identification Systems (PHIUS), and 
maintaining a highly skilled response workforce through training and exercise opportunities. 

22: Encouraging renewable energy on potentially contaminated lands h_as become an 
increasingly important issue. Do you support EPA's RE-Powering America's Land initiative? 

Answer: 
EPA supports the Re-Powering America's land Initiative, which promotes siting renewable 
energy on contaminated lands to facilitate the cleanup and redevelopment of contaminated 
sites. Siting renewable energy on contaminated sites makes sense because these sites often 
have basic infrastructure In place, such as transmission lines and road access. Other benefits 
may include a shortened permitting and zoning tlmeframe, and greenspace protection. This 
initiative not only protects human health and the environment, but it takes a potential 
community liability and turns it into a community asset. EPA has been providing technical 
assistance, case studies, and other information and tools to assist communities, developers, 
industry, and state and local governments interested in siting renewable energy on 
contaminated or formerly contaminated lands and mining sites as part of community cleanup 
and development efforts. 

23: Do you support the consideration of using all available contaminated lands for 
renewable energy development? 

Answer: 
EPA supports the siting of renewable energy on all types of contaminated land, including 
Superfund sites, brownfields, RCRA Corrective Action, Abandoned Mine Lands, and Landfills. 
One such effort is theRe-Powering America's land Initiative, which promotes siting renewable 
energy on contaminated lands to facilitate the cleanup and redevelopment of contaminated 
sites. 

In some cases however, traditional redevelopment, such as commercial or residential 
development may be of greater economic and social value to a community or will be the 
preferred redevelopment option of a community. In cases where a community determines a 
renewable energy project represents a beneficial opportunity for cleanup and development, 
EPA would be supportive of community efforts to consider a renewable energy project at that 
site. 

24: Currently over 200 Clean Water Act Section 402 and 404 permits are being held up due 
to EPA objections. Historically, it has been the role of states and the U.S. Army Corps of 
Engineers to issue such permits, and for years these permits have been issued without 
problems. However, EPA is usurping its role by arbitrarily putting on hold hundreds of permits 



and driving up costs for businesses. Will you expedite the review process under the FY 2012 
budget? 

Answer: 
It is important to emphasize that EPA does not have information indicating that over 200 Clean 
Water Act permits are being delayed as a result of EPA objections. EPA is working hard to 
ensure prompt and timely review of permits for Appalachian surface coal mining operations 
and will continue to do so in FY 2012. Working closely with mining companies, our federal and 
state partners, and the public, EPA's goal is to protect Appalachian communities from public 
health, water quality, and environmental impacts associated with poorly designed surface coal 
mining projects. EPA's role, together with the U.S. Army Corps of Engineers (Corps) and the 
states, is to review permits for new mining projects to ensure that proposed discharges of 
mining waste protect water quality and public health consistent with the best-available science 
and the law. This collaborative approach has been successful in several recent permitting 
decisions, including the Hobet 45 project in West Virginia, which allowed for a large mine to 
proceed after EPA worked with the company to reduce environmental impacts by 50%, while 
reducing mining costs, and maximizing coal recovery. EPA will continue to review permits to 
ensure that the health of the environment and of Appalachian communities is protected, in a 
way that enables surface coal mining projects to move forward. 

25: I have a question about the increased financial obligations of EPA's proposed Subtitle C 
rule for coal combustion residuals ("CCRs") on the states, as well as on the federal 
government. In its comments on the proposed rule, the Association of State and Territorial 
Solid Waste Management Officials ("ASTSWMO") points out that the additional costs for 35 
states alone for simply administering the permitting aspect of the Subtitle C proposal for CCRs 
could exceed $15 million, and that additional funding would be needed for personnel to inspect 
the facilities and enforce the permits. Both ASTSWMO and the Environmental Council of States 
("ECOS") caution that these additional costs could be insurmountable for some states, 
especially at a time when state resources are stretched to the limit. Moreover, there is a cost of 
the Subtitle C option for the federal treasury. ASTSWMO explains that the implementation of 
RCRA's Subtitle C programs by the states is supposed to be funded by the federal RCRA C 
State/Tribal Assistance Grant (STAG), with a 25% State match. ASTSWMO notes, however, that 
EPA has not factored these additional federal STAG funding needs into its Subtitle C 
proposal. Has EPA evaluated what its additional federal STAG funding obligations would be to 
state governments under the Subtitle C proposal for CCRs? Even if EPA has done this, why 
would EPA want to impose additional funding obligations on both the federal and state 
governments? 

Answer: 
EPA evaluated the potential nationwide benefits and costs of the rule in a "Regulatory Impact 
Analysis" (RIA) which is available as document ID EPA-HQ-RCRA-2009-0640-0003 at 
http://www.regulations.gov. This analysis included an estimate of the costs to the States for 
implementing the co-proposed rules. In developing the FY 2012 President's Budget, EPA 



considered costs to States for implementing existing RCRA rules based on current program 
authorizations and anticipated State needs for FY 2012. 

EPA's estimate of the annualized cost to the States for administering the CCR rule under 
Subtitle D is $0.05 million per year (displayed in Exhibit 4B of the RIA). EPA's estimate of the 
annualized cost to the States for administering the CCR rule under Subtitle Cis $25.6 million per 
year (displayed in Exhibit 4B of the RIA). This estimate includes costs for the following eight 
possible activities: (1) RCRA permitting, (2) reviewing CCR surface impoundment safety plans 
and inspection reports, (3) reviewing RCRA facility-wide investigations (RFis), (4) RCRA 
compliance inspections, (5) receiving and reviewing notices of regulated waste activity, (6) 
issuing EPA ID numbers, (7) reviewing and maintaining records on RCRA general facility 
standards, and (8) responding to CERCLA reportable quantity spill/leak reports. 

26: EPA has funded a stakeholder group called "Stakeholder Initiative on Sustainable 
Financing for Municipal Financing." Could you provide me with the total cost ofthis initiative? 

Answer: 
Estimated total funding for the "Stakeholder Initiative on Sustainable Financing for Municipal 
Recycling of Packaging is $350,000 in FY 11. These funds were used to support the following: 

• Scoping and facilitation support; 
• EPA staff and management time; 
• Invitational travel costs for representatives of local governments and NGOs; and 
• Grant funds to allow state agency representatives to attend meetings. 

No funds are anticipated for this initiative in FY 12. 

27: Does EPA continue to support the establishment of an E-manifest program like the one 
in Senator Thune's billS. 3109 that passed the full Senate in 2008? 

Answer: 
EPA continues to support the establishment of an E-Manifest system. As part of the President's 
Fiscal Year 2012 Budget, the Administration indicated that it would submit draft legislation to 
Congress to authorize collection of fees under the Resource Conservation and Recovery Act 
(RCRA) to support an electronic hazardous waste manifest system. We look forward to working 
with Congress to enact electronic manifest legislation. 

28: The pending 2011 wetlands guidance, if issued, will be the third iteration of guidance to 
clarify the government's authority over wetlands since the 2001 SWANCC decision. I am 
concerned that by issuing yet another guidance document, you will further confuse the issue 
and compel many project proponents to start over or stop job-creating projects. Also, by 
issuing guidance instead of a rule, you are circumventing Administrative Procedure Act 
requirements and depriving the public of a meaningful opportunity for notice and 
comment. This seems to contradict the Obama Administration's tenets of "open government," 



"transparency" and "public participation." Please explain why yet another guidance document 
is necessary, how it will meet these democratic ideals, and whether it will limit the extent of 
federal jurisdiction so that landowners and state and local governments can move forward with 
creating jobs and promoting economic recovery. 

Answer: 
EPA and the U.S. Army Corps of Engineers (Corps) have released for public comment draft clean 
water protection guidance intended to clarify those waters over which the agencies will assert 
jurisdiction consistent with the Clean Water Act (CWA), implementing regulations, and 
Supreme Court interpretations. Notice of the draft guidance was published in the Federal 
Register on May 2"d and will be available for public comment for 60 days to allow all 
stakeholders to provide input and feedback before it is finalized. The draft guidance does not 
broaden the reach of the CWA beyond that currently provided by the Act and implementing 
regulations, and in fact provides for a narrower scope of jurisdiction than that which existed 
prior to recent Supreme Court decisions. The draft guidance would not take effect until after 
the agencies solicit and fully consider public comments. We believe this approach is consistent 
with the Obama Administration's tenets of ensuring transparency and open government. 

29: EPA is developing a new numeric limit for the Construction and Development Effluent 
Limitation Guidelines Rule that was finalized in December 2009. This is a rule designed to 
control the amount of sediment in stormwater runoff that can be discharged into the nation's 
waterways - a rule that EPA has determined will cost nearly one billion dollars to comply with, 
but will control less than one quarter of one percent of all total sediment runoff. Aside from 
the problematic cost/benefit ratios, EPA has conducted no new research to demonstrate that 
the limit can be met consistently or to otherwise justify this new turbidity limit on larger 
construction sites. Absent a sufficient amount of discharge data from geographically diverse 
sites, how does the agency plan to determine a new turbidity limit and whose numbers will you 
use to make this new determination? 

Answer: 
While the amount of sediment discharged from construction activity is relatively small 
compared to all sediment discharged on a nationwide basis, the amount of sediment 
discharged from construction is substantial. As one of the identifiable point source 
contributors, as opposed to non-point sources such as agriculture, construction is a significant 
source of sediment pollution to water. For some waterbodies, construction discharges are a 
major source of sediment discharges, particularly in urban and suburban areas where the 
majority of construction is occurring. Since construction is concentrated in areas of the country 
where a high proportion of the population lives, detrimental effects on water quality from 
these discharges can impact a large number of people. In addition, the amount of construction 
activity occurring annually increases over time due to population growth. EPA estimates that 
the current rate of land development is about 650,000 acres per year, but predicts that this will 
increase to 1.2 million acres per year by 2030. Therefore, sediment discharges from 
construction activity will become an increasing contributor over time. Thus, the sediment 
discharges from construction are substantial and could be addressed through controls on 



construction site discharges. EPA estimated that the rule would reduce the discharge of 
sediment into water by about 4 billion pounds per year. 

Benefits from reducing discharges of sediment and turbidity include improved water clarity, 
protection of drinking water supplies, improvements in aquatic environments, and reduced 
need for dredging navigational channels, reservoirs, and treatment and filtration of drinking 
water sources and withdrawals for industrial process water, among others. The benefits from 
the new rule will result, in part, from the enhanced requirements for erosion control practices 
and sediment control practices. A numeric limitation for turbidity will likely require additional 
level of control at some sites, and will provide an objective and verifiable standard for 
compliance and help construction site owners track and maintain their own progress. 

Since issuing the final rule in December 2009, EPA has been in contact with a number of 
companies that are developing technologies to treat stormwater discharged from construction 
sites. These companies have been developing treatment technologies consistent with the basis 
of the effluent guideline. These technologies ·have been demonstrated in locations across the 
country, including in the states of Alaska, Alabama, Florida, Georgia, Maryland, New York, North 
Carolina, Oregon, South Carolina, Tennessee and Texas. 

Since Issuing the December 2009 final rule, EPA has issued a stay of the numeric limitation 
portion of the rule. EPA will be issuing a Federal Register notice to solicit additional data from 
stakeholders during the comment period on this notice. Additional data received will be 
considered for use in setting a revised turbidity limitation. 

30: Please explain what EPA has done so far in the development ofthe Illinois River TMDL. 
What are EPA's next steps and how is EPA planning to engage local stakeholders in the process? 

Answer: 
The Illinois River and Lake Tenkiller In Oklahoma are currently on the 303(d) impaired list for 
total phosphorus, while tributaries to the Illinois River (e.g. Osage Creek, Muddy Fork, and 
Spring Creek) in Arkansas are also on the 303(d) list for total phosphorus. EPA is developing a 
scientific model of the watershed in order to better understand the relationship between 
sources of phosphorus and water quality conditions in the watershed and to provide a scientific 
basis on which decision-makers can take actions to restore water quality. Such information and 
data are being gathered through a public process (Federal Register notice, newspaper notices, 
and public meetings) involving stakeholders from both states representing a broad range of 
interests. EPA's model of the watershed may form the basis for one or more TMDLs, which 
essentially represent pollutant budgets for each modeled source or category of sources. Any 
TMDL that is developed will ensure that any affected phosphorus sources understand the 
targets they will have to meet in order to achieve water quality standards in both Arkansas and 
Oklahoma. For more information, please visit: 
http://www.epa.gov/region6/water/npdes/illinoisriverwatershed/index.htm. 



31: The Clean Water Act has been responsible for dramatic improvements in water quality 
throughout the country in the forty years since It has been in force. However, many 
communities are facing enormous costs in meeting continued requirements of the Act, 
including requirements to reduce overflows from CSOs, increasingly stringent nutrient 
requirements, and, are looking ahead at new likely tighter controls on stormwater, and 
additional TMDL developments. Meeting these regulatory requirements risks making updates 
to POTWs unaffordable for many ratepayers living in these communities, especially ratepayers 
with limited income. 

Question: What is EPA doing to examine its regulatory agenda under the CWA in order to help 
these communities meet the requirements in a more fiscally sustainable way? 

Answer: 
EPA will continue to work with States and Communities in an effort to assure compliance with 
the Clean Water Act. Most of the Office of Water's current Regulatory Agenda consists of a 
review of existing regulations. The Office of Water strives to ensure that the regulations in 
place are effective and protective of public health and the environment. In addition, on January 
18, 2011, the President issued E.O. 13563 -Improving Regulation and Regulatory Review. E.O. 
13563 established new requirements for ·regulatory agencies to ensure consistency and 
predictability, including requiring each agency to "identify and use the best, most innovative, 
and least burdensome tools for achieving regulatory ends." Further, E.O. 13563 requires each 
agency to develop a preliminary plan to facilitate the periodic review of existing significant 
regulations, and consider how best to promote retrospective analysis of rules that may be 
outmoded, ineffective, insufficient, or excessively burdensome, and to modify, streamline, 
expand, or repeal them if appropriate. In response, EPA developed a Preliminary Plan to 
periodically review all regulations to determine how to streamline and make more effective and 
efficient those regulations that impose burdens on municipalities, including regulations 
associated with controls on stormwater, CSO overflows, TMDL requirements, and NDPES 
permitting requirements. 

Question: Will EPA work with States and communities to help prioritize which regulatory 
requirements are necessary to do in the shorter term and those that can be done a later date 
based on the water quality expected to be achieved by each regulation? 

Answer: 
EPA has collaborated with states and communities since the CWA was enacted to help them 
ensure compliance with their regulatory requirements. To facilitate this relationship and 
process, EPA developed a series of guidance documents to assist communities to prioritize and 
finance projects necessary to comply with the Clean Water Act. These guidance documents 
include, Coordinating Combined Sewer Overflow (CSO) long-Term Planning with Water Quality 
Standards Reviews, (EPA 833-R-01-002), which addresses impediments to implementing the 
water quality-based provisions in the CSO Policy, and actions that State and Interstate Water 
Pollution Control Directors and CSO communities should take to overcome these impediments; 
Combined Sewer Overflows Guidance For Long-Term Control Plan, (EPA 832-B-95-002), which 



describes how municipalities can develop comprehensive long-term control plans that 
recognize the site-specific nature of CSOs and their impacts on receiving water bodies. The 
document describes how to develop a long-term control plan that includes technology-based 
and water quality-based control measures that are technically feasible, affordable, and 
consistent with the CSO Control Policy; and Combined Sewer Overflows Guidance for Financial 
Capability Assessment and Schedule Development, (EPA 832-B-97-004), which discusses how 
community's financial capability and other factors identified in the CSO Policy may be used to 
negotiate reasonable compliance schedules for implementation of CSO controls. EPA will 
continue to work with States and communities to help them comply with all CWA 
requirements. 

32: I am particularly concerned when guidance documents make broad policy changes or 
significant changes to agency practice without going through the formal notice and comment 
process. One such guidance document that is troubling is the November 12, 2010 memo from 
James A. Hanlon and Denise Keehner, "Revisions to the November 22, 2002 Memorandum 
'Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Stormwater 
Sources and NPDES Permit Requirements Based on Those WLAs."' This guidance memorandum 
is troubling for two reasons. First, EPA announced in December 2009 that the Agency would be 
undertaking a national rulemaking for stormwater (74 Federal Register 68617) and that final 
regulations would be issued in November 2012. However, this November 12, 2010 memo 
makes significant policy changes that reflect some of the current options being considered for 
the rulemaking process, yet there was no opportunity for public comment or input on these 
changes before the memo was issued. The memo seems to presume the outcome of the 
rulemaking before we have even seen a proposed version of the new regulation or there has 
been opportunity for public comment. Second, the memo makes significant policy changes that 
are both departures from past stormwater regulations, past guidance documents and blurs 
Congressional intent for stormwater permits. The new memo changes EPA's previously held 
position that numeric effluent limits be used "only in rare instances" to championing that 
numeric limits be used "where feasible," and urges NPDES authorities to use surrogates, such 
as stormwater flow or impervious cover, for pollutants when setting a TMDL. Both of these 
recommendations are significant shifts in policy and present numerous concerns for the 
regulated community, both in feasibility and legality. Additionally it is my understanding that 
Regions and NPDES authorities have already begun using the guidance in TMDL situations. 

Has EPA changed its position via this guidance document to now require municipal stormwater 
dischargers to meet numeric end-of-pipe limits for urban runoff, essentially holding them to a 
technology-based standard, when in fact Congress clearly indicated in Sec 402(p) of the Clean 
Water Act that municipal dischargers are not to be held to a technology-based standard? 

Answer: 
On November 12, 2010, the Environmental Protection Agency (EPA) issued a memorandum 
entitled "Revisions to the November 22, 2002, Memorandum "Establishing Total Maximum 
Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit 
Requirements Based on Those WLAs". A number of stakeholders expressed concern that they 



did not have the opportunity to provide input before the memorandum was issued. On March 
17, 2011, EPA announced that it was soliciting comments on the 2010 memorandum through 
May 16, 2011. EPA is currently reviewing the comments received and plans to make a decision 
in the fall of 2011 to either retain the memorandum without change, to reissue it with 
revisions, or to withdraw it. 

EPA emphasizes that the discussion in the November 12, 2010 memorandum is intended solely 
as guidance to regulatory authorities as they implement CWA programs. The statutory 
provisions and EPA regulations described in the memorandum contain legally binding 
requirements, however the memorandum itself is not a regulation, nor does not it change or 
substitute for those provisions and regulations. Thus, it does not impose legally binding 
requirements on EPA, States, or the regulated community, nor does it confer legal rights or 
impose legal obligations upon any member of the public. In the event of a conflict between the 
discussion in the November 12, 2010, memorandum and any statute or regulation, this 
document would not be controlling. CWA regulatory authorities are not required to follow the 
guidance as long as they comply with the Clean Water Act and its implementing regulations. 

33: Additionally, in reversing a position you had taken in 2002 in which EPA believed 
numeric limits should only to be applied to cities in "rare instances," EPA claimed in the 2010 
Memo it had "improved knowledge" since 2002 that would suggest that numeric limits for 
cities were achievable. Yet, EPA did not explain what "improved knowledge" or new 
information it had that indicated numeric limits were reasonably achievable when applied to 
urban runoff. Could you explain what this improved knowledge or new information would be 
that would justify imposing numeric limits on municipalities, and could you please share this 
information with the public? 

Answer: 
On March 17, 2011, EPA announced that it was soliciting comments on the 2010 memorandum 
through May 16, 2011. EPA is currently reviewing the comments received and plans to make a 
decision in the fall of 2011 to either retain the memorandum without change, to reissue it with 
revisions, or to withdraw it. 

34: I am very concerned with how EPA addresses the "maximum extent practicable" (MEP) 
discharge standard for municipal stormwater dischargers in the November memo, as well as in 
other recent EPA publications such as the Agency's Guidance for Federal Land Management in 
the Chesapeake Bay Watershed and MS4 Permit Improvement Guide. All of these documents 
suggest that the Agency now believes that MS4 discharges should be regulated based on 
"feasibility'' instead of based on "practicability." This is important, because EPA's concept of 
feasibility within the storm water context does not appear to allow for any cost considerations, 
while the existing concept of practicability as expressed in the CWA for municipal stormwater 
discharges clearly does allow for cost considerations in determining what level of stormwater 
controls are needed. Congress has made clear that the MEP standard is the only standard 
applicable to MS4 discharges under the CWA, yet it would appear that EPA is attempting to 
redefine the standards that MS4s must meet via a regulatory process in contradiction of the 



existing language of CWA and without Congressional approval. Could you please explain EPA's 
Intentions? 

Answer: 
Section 402(p)(3)(B) of the CWA provides that permits for discharges from municipal separate 
storm sewer systems "shall include a requirement to effectively prohibit non-stormwater 
discharges into the storm sewer; and shall require controls to reduce the discharge af pollutants 
to the maximum extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the Administrator or 
State determines appropriate for the control of such pollutants." While the Act establishes MEP 
as the standard for permit requirements to control pollutants in municipal stormwater 
discharges, the statute also includes the language "and such other provisions as the 
Administrator or State determines appropriate for the control of such pollutants." EPA has 
interpreted this provision as providing authority to require MS4s to implement additional 
measures if necessary to meet the water quality requirements of the Act. See 64 FR 68752-54 
(Dec, 8, 1999). This view is consistent with U.S. Court of Appeals decision in Defenders of 
Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999). 

Section 438 of the Energy Independence and Security Act, 2007, states that, "the sponsor of any 
development or redevelopment project involving a Federal facility with a footprint that exceeds 
5,000 square feet shall use site planning, design, construction, and maintenance strategies for 
the property to maintain or restore, to the maximum extent technically feasible, the 
predevelopment hydrology of the property with regard to the temperature, rate, volume, and 
duration of flow." The EPA's Guidance for Federal Land Management in the Chesapeake Bay 
Watershed describes management practices that federal facilities can use to reduce nutrients 
and sediments contained in discharges, including stormwater, within the Chesapeake 'Bay and is 
consistent with section 438 of the Energy and Independence Security Act. These practices are 
not required for non-Federal entities, except to the extent determined by permitting 
authorities on a case-by-case basis. 

35: Last week, EPA issued new regulations outlining a definition of nonhazardous solid 
waste. The new definition will result in significant restrictions on the ability of POTWs to 
generate electricity from its bio-solids. Bio-solids generated by POTWs have the potential to 
generate as much as 10% ofthe electricity consumption of our country and is a renewable 
source of electricity. Did EPA examine this issue as part of its rule-making process? And, why 
would EPA not allow the burning of bio-solids? 

Answer: 
In EPA's recently published "Identification of Non-Hazardous Secondary Materials that are Solid 
Waste" Final Rule (NHSM Rule), EPA did not prohibit the burning of sewage sludge (or 
"biosolids") or its use as a source of fuel. Sewage sludge that is considered to be a· solid 
wastecan be used as fuel provided the facility meets the requirements of Section 129 of the 
Clean Air Act (CAA). In the NHSM rule, EPA did consider the burning of sewage sludge/biosolids. 



In general, the NHSM rule identifies whether materials are, or are not, solid wastes. Materials 
that are identified as solid wastes must be burned in units meeting §129 standards. The 
statutory definition of "solid waste" hinges on whether or not the material at issue has been 
discarded. EPA has developed specific criteria in order to determine whether a material is 
being burned for destruction (i.e., discarded), as opposed to being legitimately burned for 
energy recovery, which the Agency refers to as legitimacy criteria. 

Based on information submitted by commenters on both the ANPRM and proposed rule, the 
Agency determined that sewage sludge would generally fail two of these criteria as outlined in 
the NHSM final rule. For example, sewage sludge often contains multiple contaminants at 
levels that are not comparable to or less than traditional fuels and would fail the "contaminant" 
legitimacy criterion. For the full discussion of how sewage sludge is characterized in the NHSM 
final rule, see 76 FR 15513-5. 

Although the NHSM final rule determined that most sewage sludge would be a solid waste 
when used as a fuel, we note that the rule is designed to be self-implementing. If a facility 
believes that the sewage sludge it generates could pass all the legitimacy criteria and should 
not be considered a solid waste, it may operate without complying with §129 standards. 
However, this may only be done if its rationale for making this determination is documented 
and recorded in its operating record, as required by the rules recently promulgated pursuant to 
the CAA. A facility also can request a non-waste determination or "comfort" letter from the 
Agency by providing EPA with additional information as to why it believes its sewage sludge 
should not be considered a solid waste. 

36: EPA reached a settlement agreement with the Riverkeeper on two lawsuits related to 
Phase II and Phase Ill rulemakings on cooling water intake structures under 316(b) of the Clean 
Water Act. EPA agreed to pay over $300,000 in attorney's fees and appeared to be agreeing to 
a timetable for publication of a proposed rule and final rule that is nearly identical to what EPA 
has been announcing as its proposed timetable since 2009. In binding itself to that schedule as 
well as internal benchmarks (for example an August 18, 2011 deadline for completing review 
and analysis of public comments), EPA effectively reduced the period available for interagency 
review from 90 days to mere weeks and restricted the amount of time available for the public 
to develop comment on what is an extremely expensive and complicated rule affecting over 
1200 existing power plants and manufacturing facilities around the country. Can you explain 
the benefit the public has received from this expenditure and why this is a fair and reasonable 
timetable for the states, the regulated community and the public under the Administrative 
Procedures Act? 

Answer: 
The determination to settle a lawsuit is made based on several factors, including likelihood of 
an adverse court ruling and the resources required to defend a lawsuit and potential appeals. 



Under the agreement with environmental litigants, EPA agreed to a schedule for signing a 
notice for publication in the Federal Register of a proposed and final decision pertaining to the 
requirements for implementing section 316(b) of the Clean Water Act for existing facilities. The 
proposed rule was signed by the Administrator on March 28 after an interagency review period 
of about seven weeks. EPA posted the proposed rule on its web site on the same day as 
signature. The prepublication posting on EPA's web site was broadly communicated to the 
regulated community, states, and other interested stakeholders. Publication in the Federal 
Register occurred on April 20 and announced a comment period that closed on July 19. 
Subsequently, EPA extended the comment period for an additional 30 days. This effectively 
gave stakeholders a comment period of about 145 days, a comment period somewhat longer 
than comment periods for other complex rules. 

37: Will EPA incorporate cost-benefit analysis in its proposed 316(b) rulemaking, and how 
will you do it? Will EPA provide for a no-action provision? Will EPA provide for a wide range of 
obligations by utilities that reflect the range of actual threat to fishery resources, including no 
additional action being needed where there is no real threat to those resources? 

Answer: 
EPA looked at a number of factors in selecting the best technology available for minimizing the 
adverse environmental impacts associated with cooling water intake structures including the 
availability and feasibility of different technologies and the costs and benefits of different 
options. First, EPA prepared a cost-benefit analysis of the proposed options for the proposal 
and took costs and benefits Into account in selecting the preferred option. EPA concluded that 
the benefits of the proposed rule justified its costs. The proposed rule would establish a 
nationwide standard for addressing impingement mortality associated with intake structures 
based on two technology controls (modified travelling screens or reduced intake velocity). For 
entrainment, EPA judged EPA could identify no single technology that was the "best technology 
available" on a national basis. Instead EPA determined that it should establish as the best 
technology available national requirement a process in which permitting authorities would 
establish entrainment controls on a site specific basis taking into account individual facility
specific information. The site-specific determination would be based on consideration of 
prescribed factors that may include a cost-benefit assessment. As explained in the preamble to 
the proposed rule, one outcome of this site-specific assessment might be that no further 
control measures to address entrainment would be required. Roughly a quarter of all facilities 
would already be in compliance with this rule, meaning no additional action other than basic 
reporting would be required. EPA also presented for public comment an alternative option 
under which small facilities with a design intake flow of less than 50 MGD would not be subject 
to the national impingement requirements. 

38: How does EPA intend to balance the adverse impacts on fishery resources with job 
losses from electricity rate increases? How will EPA take into account the health effects of job 
losses? 



Answer: 
EPA conducts a benefit-cost analysis to shed light on whether benefits of a regulation justify the 
costs; an economic impact analysis ascertains if there are any significant financial impacts on 
individual facilities or firms (which can be true even if there are large net benefits to society as a 
whole). The adverse impacts on fisheries and the cost of labor required for the installation and 
maintenance of cooling water intake control equipment are considered in the benefit-cost 
analysis, whereas any displacement of employment would be considered in the economic 
impact analysis. The electricity price impacts of 316(b) requirements are expected to be minor 
[increase of 0.013 cents/KWh, as compared to 2009 average price of 9.82 cents/KWh] and 
therefore unlikely to cause any significant impacts on employment. 

EPA does not generally analyze the health impacts of job losses, in part due to the lack of 
scientific evidence that environmental regulations lead to significant job losses. 

39: I am aware that EPA has required cooling towers at hydroelectric generators. How many 
of these facilities currently have cooling towers? How many facilities have pending 
requirements for cooling towers? Has EPA done a cost benefit analysis on whether this is a 
prudent expense for ratepayers? Please provide the reasons that cooling towers are needed. 
What aquatic resources are being protected? 

Answer: 
EPA is not aware of any hydroelectric plants that have cooling towers. As defined in EPA 
rulemakings on this subject, cooling water is withdrawn for the purposes of dissipating waste 
heat that occurs during the generation of electricity or other manufacturing processes. 
Hydroelectric generators use a gravity based process to generate electricity, which does not 
generate waste heat, and therefore water used at a hydroelectric facility would not fit within 
EPA's definition of cooling water. 

40: What was the reason for the delay in issuing the proposed rules for 316(b) on March 16, 
2011? 

Answer: 
The original settlement agreement had the Administrator signing the proposed regulation on or 
before March 14, 2011. This agreement was modified by mutual consent of the parties on 
March 11, 2011, changing the signature date to March 28, 2011 (or March 18, 2011 in the event 
no continuing resolution for funding government operations was passed by that date). This 
delay allowed us to have fuller discussions of the draft proposed rule during interagency 
review. 

41: How many counties will be pushed into nonattainment designation if the standard is 
revised down to 65 ug/m3 at the 98th percentile form? 

Answer: 87 according to EPA's own chart. 



Of those 87, how many are in the Western United States? 

Answer: 70 out of 87 (again based on EPA data). 

As noted in Table 3-2 of the "Policy Assessment for the Review of the Particulate Matter 
National Ambient Air Quality Standards", there are 87 counties with monitors that would not 
meet an alternative 98th percentile form of the PM NAAQS at a level of 65 ~g/m3 based on 
2007-2009 monitoring data. Seventy-two of these counties are in either Alaska, California, or in 
regions EPA has defined as Northwest, Southwest, or Upper Midwest. 

It is important to note that EPA will not designate areas as nonattainment based on these 2007-
2009 data. EPA intends to evaluate the attainment status of areas using the most recent three 
consecutive years of quality-assured, certified air quality data available at the time of final 
rulemaking (e.g., 2009-2011 or 2010-2012). 

42: If an area is designated as nonattainment, is development in that area hurt? Are local 
economies generally hurt? What are the regulatory implications for being designated as 
nonattainment? Could a state require that rural dirt roads be paved or have a very slow speed 
limit put in place on these dirt roads? Could livestock producers be forced to put concrete 
paddocks down by the feeding troughs and other areas? What will be the requirements on the 
back end of combine, an already very expensive piece of farm equipment, if an area is in 
nonattainment due to too much rural dust? 

Answer: 
In general terms, most local economies are not thought to be significantly affected by a 
nonattainment designation. While non-attainment status can be a factor in the decision of 
where to locate a facility and how many people to employ, it is only one of several factors 
which go into such a decision by a firm. Other factors are thought to play a more important 
role In driving employment In both attainment and non-attainment areas, such as: economic 
cycles of prosperity and recession; the long-term transition from a goods-producing to a 
services-providing economy; the continued adoption of new technologies that substitute 
labor; typical shifts in firm behavior within a local and global competitive market economy; the 
nature of being located in areas where there are large population concentrations; and, high 
levels of economic activity, affecting all businesses located there equally (for example, locating 
in urban versus rural areas); as well as tax incentives offered to businesses in a given county or 
state. 

When an area has been designated nonattainment for a pollutant, the Clean Air Act (CAA) 
requires the state to develop an implementation plan to demonstrate how the area will lower 
pollution levels. The state has flexibility to determine what controls to include in this plan and 
EPA Regions work closely with the states during the development of these plans. We 
appreciate the importance of NAAQS decisions to rural and agricultural communities, and we 
remain committed to common sense approaches to improving air quality across the country 
without placing undue burden on agricultural and rural communities. EPA also recognizes that 



the U.S. Department of Agriculture (USDA) has been working with the agricultural community 
to develop conservation systems and activities to control coarse particle emissions. These 
USDA-approved conservation systems and activities have proven to be effective in controlling 
these emissions in areas where coarse particles emitted from agricultural activities have been 
identified as a contributor to violations of the NAAQS. EPA believes that where USDA-approved 
conservation systems and activities have been implemented, these systems and activities may 
provide a basis for satisfying the CAA's reasonably available control measure and best available 
control measure requirements. EPA will continue to work with USDA to prioritize the 
development of new conservation systems and activities; demonstrate and improve, where 
necessary, the control efficiencies of existing conservation systems and activities; and ensure 
that appropriate criteria are used for Identifying the most effective application of conservation 
systems and activities. 

43: How many rural areas have a PMlO monitor? How many of those unmonitored areas 
will this apply to? How many states currently have a background level used in their air 
permitting model that is higher than the contemplated standard? 

Answer: 
There are 40 rural counties that have a complete set of PMlO data for the 2007-2009 period for 
the purposes of calculating a 98th percentile design value. The average 2007-2009 98th 
percentile PMlO design value at this subset of sites is 56 1J.g/m3

• For the purposes of this 
response, we are defining a rural county to be one that is not part of a Core-Based Statistical 
Area (CBSA). It should be noted that many of these "rural" sites which are reporting relatively 
high PMlO values are likely affected by local emissions sources that would be excluded in 
determining background concentrations. 

The determination of an appropriate background level in a modeling application is typically 
considered on a case-by-case basis. One has to determine if a nearby monitoring site is 
available that truly represents background conditions; that is, one that is not impacted by other 
nearby sources that are being modeled explicitly. Based on an examination of the 2007-2009 
data at this subset of "rural" sites, EPA does not expect that any areas will have background 
values greater than the proposed levels. 98th percentile PM-10 three-year averages of 25-40 
IJ.g/m3 are common across this subset of sites. 

44: How many health studies have found that RURAL dust is a health concern? 

Answer: 
There are a few studies that have focused specifically on particles of non-urban origin. For 
example, the currently available body of scientific evidence includes several studies of dust 
storm events that have examined the health impacts associated with particles of non-urban 
crustal origin. Of these, some have reported positive and statistically significant associations 
between dust storm particles and premature death or hospital admissions (Middleton et al., 
2008; Chan et al., 2008; Bell et al., 2008; Perez et al., 2008) while another study (Yang et al., 
2009) has reported associations that were positive but not statistically significant. 



In addition, occupational studies have reported effects at occupational exposure levels; 
however, for purposes of setting or revising the NAAQS, EPA has focused on studies 
investigating community-level (ambient) exposures rather than occupational studies, on the 
grounds that effects observed in occupational studies may not be representative of effects that 
would occur at community exposure levels. 

45: How many multi-city studies does EPA staff rely on to justify lowering the current 
standard to 65-85 ug/m3 at the 98th percentile form? 

Answer: 
In identifying the range of potential alternative standard levels for consideration (85-75 IJg/m\ 
in conjunction with a 98th percentile form, EPA relied on both single-city and multi-city studies 
conducted in locations across the United States. With regard to the multi-city studies, in the 
final Policy Assessment, EPA paid particular attention to two recent U.S. multi-city studies that 
reported positive and statistically significant associations between coarse particles and 
premature mortality across 47 cities (Zanobetti and Schwartz, 2009) and between coarse 
particles and hospital admissions across 108 counties (Peng et al., 2008). Multi-city averages of 
98th percentile PM1o concentrations for these studies were 77 1Jg/m3 (Zanobetti and Schwartz) 
and 68 1Jg/m3 (Peng). 

46: What steps has the Agency taken to prioritize chemicals on the 2006 IUR to identify 
those of highest priority? The Senate and House have both held hearings In the past two years 
on the real need for a prioritization process and system to be in place. Thus far, what steps has 
EPA taken to implement such a system? 

Answer: 
In September 2009, Administrator Jackson announced a fundamental transformation of EPA's 
approach for ensuring chemical safety under existing TSCA authority, to make significant and 
long overdue progress in protecting human health and the environment - particularly from 
existing chemicals that have not been tested for safety. 

Building off of the Agency's previous approach that largely relied on voluntary chemical data 
submissions by industry, throughout FY 2010 EPA has continued developing the Enhanced 
Chemical Management approach, which is focused on 1) mitigating chemical Information gaps 
on existing chemicals by improving chemical information collection and management; 2) 
screening and assessing chemical hazards and Identifying health and environmental risks; and 
3) managing identified chemical risks. 

During FY 2010, the Agency identified an initial list of widely recognized chemicals for action 
plan development based on their presence in human blood; persistent, bioaccumulative, and 
toxic (PBT) characteristics; use in consumer products; high production volume; potential 
concerns for children's health because of reproductive or developmental effects in animal 



studies; and other similar factors. The resulting action plans reflect EPA's initial review of 
readily available use, exposure, and hazard information. 

EPA proposed Inventory Update Reporting rule amendments last August which, when 
implemented, will improve the availability of exposure-related information needed to identify 
priority chemicals on the basis of risk. EPA hopes to have those amendments finalized shortly. 

EPA is planning to provide an opportunity for public and stakeholder engagement this summer 
on criteria the Agency will use to select future priority chemicals. Using that input, EPA will 
apply the criteria to select priority chemicals for assessment and other work, which will begin 
early FY 2012, as described in the FY 2012 President's Budget. As also described in the Budget, 
EPA's Office of Research and Development (ORO) is collaborating with the Office of Chemical 
Safety and Pollution Prevention and other EPA offices to develop a work plan that will allow the 
Agency to incorporate efficient toxicological assessment approaches into its prioritization of 
chemical assessments and other decision-making processes. 

47: Shouldn't prioritization of chemicals for assessment be the first step before you develop 
action plans on chemicals? Without such prioritization, how can the agency be sure they are 
focusing on the ones of greatest concern? 

Answer: 
As you may know, many chemicals on the TSCA inventory lack the toxicity and exposure 
information needed to assess risk. EPA is using available data to apply the criteria referenced in 
our response to Question 47. These criteria are used individually and in various combinations 
by many EPA programs, states, other nations and non-government organizations to identify and 
prioritize chemicals of concern. Also as noted in the response to Question 47, EPA proposed 
Inventory Update Reporting rule amendments last August which, when implemented, will 
improve the availability of exposure-related information needed to identify priority chemicals 
on the basis of risk. EPA hopes to have those amendments finalized shortly. 

As part of the Agency's improved chemicals management program, EPA has been evaluating an 
initial set of chemicals, based on available hazard, exposure, and use information, for potential 
action. Factors used to determine this initial set include: use in consumer products, presence 
in human blood, persistent, bioaccumulative and toxic characteristics, toxicity, and production 
volume. Based on this evaluation, EPA to date has developed ten Action Plans that have 
addressed the following chemicals and groups of chemicals: 

o Phthalates 
o Short-chain chlorinated paraffins 
o Perflourinated chemicals (PFCs) 
o Polybrominated diphenyl ethers (PBDEs) 
o Bisphenoi-A (BPA) 
o Benzadine dyes 
o Hexabromocyclododecane (HBCD) 



o Nonylphenoi/Nonylphenol ethoxylates (NP/NPE) mixtures 
o Methylene Diphenyl Diisocyanate (MDI) 
o Toluene Diisocyanate (TDI) 

EPA is planning to provide an opportunity for public and stakeholder engagement this summer 
on criteria the Agency will use to select future priority chemicals for assessment and other 
work, and is making use of available authorities and mechanisms to obtain and make more 
publicly available the information needed to effectively assess and prioritize chemicals of 
concern. EPA has also proposed rule amendments that by improving availability of exposure
related information will facilitate the prioritization of chemicals of concern. 

48: Doesn't the agency first need to do prioritizations and safety assessments before 
moving to the process of finding "safer" alternatives? 

Answer: 
EPA has already applied criteria to identify a number of priority chemicals posing toxicity 
concerns. EPA is conducting alternatives assessments under the Design for the Environment 
(DfE) program for these chemicals to identify safer alternative chemicals and products. DfE 
Alternatives Assessments develop hazard information so industry can choose safer alternatives 

. and reduce the likelihood of unintended consequences that might result if poorly understood 
alternatives were chosen. DfE's expertise and focus is on the environmental and human health 
implications for the chemicals; stakeholders assist with the selection of the scope of the 
alternatives assessment, help EPA consider economic realities, and Identify likely functional 
alternatives for evaluation. 

The first DfE Alternatives Assessment was conducted for Alternative Flame Retardants for 
Furniture foam in 2004 and 2005 In response to a request from the US furniture industry. The 
industry was concerned that alternatives to the then-dominant flame retardant 
pentabromodiphenyl ether (PBDE), which was being voluntarily phased-out by industry, could 
have similar or potentially more serious effects for human health and the environment than 
were posed by the original chemical. 

To conduct DfE Alternatives Assessments, EPA convenes multi-stakeholder Partnerships that 
include environmental organizations, industry leaders, academia, and others. A full list of 
stakeholders is on the DfE website at http:/ /www.epa.gov/dfe/alternative_assessments.html. 
Stakeholders involved in the partnership for alternative developers for thermal paper, for 
example, include thermal paper manufacturers, thermal paper converters, chemical 
manufacturers, cash register manufacturers, retailers, trade associations, trade unions, 
environmental and human health advocates, government representatives, and academia. 

49: What process will exist to ensure that legitimate CBI is still protected under this effort to 
promote transparency? Wouldn't you agree that these protections are critical to continued 
innovation in this country? 



Answer: 
EPA's efforts to promote transparency in no way affect how legitimate confidential business 
information (CBI) is handled or protected by EPA. The Agency has long established, well 
developed processes for the management and handling of all materials directed to it under the 
authority of the Toxic Substances Control Act (TSCA) and claimed by submitters as CBI and 
regulations which implement TSCA Section 14 (Disclosure of data). CBI may only be declassified 
through the regulatory processes provided at 40 CFR part 2 and also the TSCA-specific 
regulations at 40 CFR 700 et seq. 

TSCA provides that certain information is entitled to confidential treatment. EPA's recent focus 
on CBI claims is aimed at health and safety studies on chemicals in commerce directed to EPA 
under the authority of TSCA. TSCA provides that, with limited exceptions, the health and safety 
data in these studies is not entitled to confidential treatment. EPA's recent focus therefore is 
aimed at ensuring compliance with the statutory mandates and protecting public health and 
the environment. 

50: What process will industry have to substantiate their claims to legitimate CBI? 

Answer: 
The Agency's regulations at 40 CFR part 2 and the TSCA-specific regulations at 40 CFR 700 et 
seq provide provisions for comment in support of CBI claims, generally referred to as 
substantiation of CBI claims. 

The regulations of 40 CFR 2.204(d) set forth the procedures the Agency must follow when 
making preliminary determinations as to the validity of a business's claim of confidentiality. 
Under 40 CFR 2.204(d)(l), when "the office determines that the information may be entitled to 
confidential treatment" (emphasis added) the office shall provide the business with written 
notice of the opportunity to submit comments prescribed in 40 CFR 2.204(e}. According to 40 
CFR 2.204(e}(4}: 

(4) The written notice required by paragraph (e)(l) of this section shall invite the business's 
comments on the following points (subject to paragraph (e)(S) of this section): 

(i) The portions of the information which are alleged to be entitled to confidential treatment; 
(ii) The period of time for which confidential treatment is desired by the business (e.g., until a 

certain date, until the occurrence of a specified event, or permanently); 
(iii) The purpose for which the information was furnished to EPA and the approximate date of 

submission, if known; 
(iv) Whether a business confidentiality claim accompanied the information when it was 

received by EPA; 
(v) Measures taken by the business to guard against undesired disclosure of the information 

to others; 
(vi) The extent to which the information has been disclosed to others, and the precautions 

taken in connection therewith; 



(vii) Pertinent confidentiality determinations, if any, by EPA or other Federal agencies, and a 
copy of any such determination, or reference to it, if available; 

(viii) Whether the business asserts that disclosure of the information would be likely to result 
in substantial harmful effects on the business' competitive position, and if so, what those 
harmful effects would be, why they should be viewed as substantial, and an explanation of the 
causal relationship between disclosure and such harmful effects; and 

(ix) Whether the business asserts that the information is voluntarily submitted information as 
defined in Sec. 2.201(i), and if so, whether and why disclosure of the information would tend to 
lessen the availability to EPA of similar information in the future. 

In contrast, if "the office determines that the information clearly is not entitled to confidential 
treatment" according to 40 CFR 2.204(d)(2), no such written notice to the business of the 
opportunity to submit comments is required. 
In two Federal Register notices published in 2010 (75 FR 3462 (1/21/10}, 75 FR 29754 
(5/27/10)) EPA described some circumstances where §2.204(d)(2} procedures are generally 
appropriate. 

There is additional guidance on CBI protections in Agency publications available in both hard 
copy and on the EPA website, Including at: 

http://www.epa.gov/oppt/tsca8e/pubs/confidentialbusinessinformation.html#cbi 
http://www.epa.gov/opptintr/newchems/pubs/cbi.htm 

http://www .epa.gov/ opptintr /iur /pubs/guidance/confidentiality. html. 

EPA staff has met with individual companies and trade associations on a regular basis to explain 
CBI review processes including those related to substantiation of CBI claims. The Agency has 
also responded to correspondence regarding the process for substantiating such claims. 

51: The 2012 budget calls for an increase in funding for chemical management. One method EPA 

has been increasingly using for chemical management has been its Chemical Action Plans. What criteria 

does the agency use when prioritizing chemicals of concern in the Chemical Action Plan process? Has 

EPA taken steps to ensure transparency within this prioritization process? 

Answer: 
As noted in the response to Question 47, under EPA's enhanced chemical management 
program announced by the Administrator in September 2009, the Agency identified an initial 
list of widely recognized chemicals for action plan development based on their presence in 
human blood; persistent, bioaccumulative, and toxic (PBT) characteristics; use in consumer 
products; high production volume; potential concerns for children's health because of 
reproductive or developmental effects In animal studies; and other similar factors. The 
resulting action plans reflect EPA's initial review of readily available use, exposure, and hazard 
information. 



EPA is planning to provide an opportunity for public and stakeholder engagement this summer 
on criteria the Agency will use to select future priority chemicals for assessment and other 
work, and is making use of available authorities and mechanisms to obtain and make more 
publicly available the information needed to effectively assess and prioritize chemicals of 
concern. EPA has also proposed amendments to its Inventory Update Reporting rule that will 
facilitate the prioritization of chemicals of concern by improving availability of exposure-related 
information. 

52: In FY12, EPA plans on doubling the number of retroactive confidential business information case 

reviews to 4,400. What process does EPA use to decide which CBI claims it will review first? Could some 

of these efforts be better spent on obtaining new information about chemicals? 

Answer: 
EPA is still exploring options for conducting such reviews and will be establishing processes by 
which prior claims will be selected for retroactive case reviews. In addition, as you may be 
aware, Steve Owens, Assistant Administrator of EPA's Office of Chemical Safety and Pollution 
Prevention, sent letters on June 4, 2010, to a number of chemical trade associations challenging 
industry to voluntarily declassify some of their confidential business information (CBI) in 
existing TSCA filings and to reduce the number of CBI claims in new TSCA filings. On August 25, 
2010, Steve Owens sent additional letters directly to 32 companies, which were identified as 
having made significant numbers of CBI claims in existing TSCA filings, encouraging them to 
review past CBI claims and reduce future CBI claims. EPA has been working with these 
companies by providing indexes of past filings with CBI claims and other information as needed. 
In general, these companies have expressed a willingness to undertake a review of CBI claims 
and several companies have already voluntarily submitted declassifications of existing filings. 

53: What criteria does EPA use to assess information submitted by the regulated community and 

other outside groups with regards to the Endocrine Disrupter Screening Program? Can specific criteria 

be outlined by EPA in order to streamline the process by limiting the amount of submitted information 

that isn't helpful or that the agency will not use? 

Answer: 
General criteria for EPA's evaluation of information submitted by the regulated community and 
other outside groups with regard to the Endocrine Disrupter Screening Program (EDSP) are 
described in the Policies and Procedures for Initial Screening (74FR17560). In particular, EPA's 
evaluation of existing data (also referred to as Other Scientifically Relevant Information or 
OSRI), cited or submitted in response to EDSP Tier 1 test orders, is conducted on a case-by-case 
basis using a weight-of-evidence approach. On September 28th, 2011 EPA's Endocrine Disrupter 
Screening Program announced the availability of a final guidance document titled, "Weight-of
Evidence: Evaluating Results of EDSP Tier 1 Screening to identify the need for Tier 2 Testing." In 
a weight-of-evidence evaluation, all submitted information provided to the Agency is used to 
determine whether all or part of the test order is satisfied by the OSRI. Central to this 
evaluation is whether the OSRI provides sufficient information to determine the potential for 



endocrine disruption such that a particular Tier 1 assay would be found to not be necessary to 
run. Information that is submitted voluntarily and is applicable, including information from 
published or publicly available peer-reviewed studies, is evaluated for quality and relevance, 
taking into account the Agency's Information Quality Guidelines before use. A test order 
recipient may avail themselves of the publicly available documents to consider if the materials 
they intend to submit will be helpful to the agency for evaluating the potential of endocrine 
effects. 

EPA has completed evaluations of OSRI for 47 chemicals and the results have been posted on 
the EPA website at: 

http://www.epa.gov/scipoly/oscpendo/pubs/EDSP OSRI Response Table.pdf 

Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of 
Information Disseminated by the Environmental Protection Agency, EPA 260R-02-008, Office of 
Environmental Information. Accessed online at 
http://www.epa.gov/guality/informationguidelines/documents/EPA lnfoQualityGuidelines.pdf 
Endocrine Disrupter Screening Program: Weight-of-Evidence Guidance Document. EPA-HQ
OPPT-2010-0877 

54: According to the regulation, EPA was supposed to have recognized a commercially
available lead test kit that satisfies both the false positive (10% rate) and false negative (5% 
rate) criteria, as required by the rule, by September 1, 2010. However, I understand that there 
Is not currently such a test kit available and EPA has thus not satisfied the requirements of its 
own regulation. I also understand that the Agency has been petitioned, under the 
Administrative Procedure Act, to undertake a rulemaking to develop the test kit, after EPA 
missed its own deadline. Has the Agency responded to this petition, and if not, why not? 
Would the EPA reconsider its underlying economic analysis about the cost impact of this rule on 
small businesses since the test kit in question does in fact not exist? 

Answer: 
The preamble to the 2008 Lead Renovation, Repair, and Painting (RRP) Rule states that before 
September 1, 2010, lead test kits must meet only a false negative performance criterion, and 
that recognition of kits that meet only this criterion will last until EPA publicizes the recognition 
of the first improved test kit that meets the false negative criterion and also a false positive 
criterion. However, there is no regulatory requirement that improved test kits that meet both 
criteria are to be available. 

Beginning in 2009, EPA initiated evaluation through its Environmental Technology Verification 
(ETV) Program, of four "improved" test kits submitted by companies interested in becoming 
recognized. This work was completed before September 1, 2010. Based on the independently 
generated and evaluated data, none of the kits submitted by companies met both the false 
negative and false positive performance criteria; however, one kit did meet the false negative 
criterion only and was recognized by EPA on August 31, 2010. At this time three test kits are 



recognized by EPA as meeting only the false negative criterion. The Agency fulfilled its 
commitment stated in the 2008 RRP Rule to evaluate improved kits submitted by 
manufacturers; but the Agency has no control over how well manufacturer's technology 
actually work. 

On September 10, 2010, pursuant to the Administrative Procedure Act, EPA was petitioned by 
the National Association of Home Builders (NAHB). The NAHB petition did not request that the 
Agency undertake additional rulemaking to develop an improved test kit; rather the petition 
requested that EPA amend the rule to reflect the economic ramifications stemming from the 
unavailability of such a test kit. EPA is currently considering the petitioner's request. 

55: The EPA has proposed an amendment to the LRRP rule that will require renovation 
contractors to conduct post-work testing to determine "clearance" of federal lead hazard 
thresholds in pre-1978 homes for certain activities. This proposal blurs the distinction that 
Congress drew between "renovation" and "abatement" under the TSCA statute and will make 
contractors liable for all lead in a home, even in areas where no work occurred. It is my 
understanding that the Agency proposed this amendment as a result of a voluntary settlement 
agreement with certain interest groups and not because of compelling scientific or cost studies 
that would ordinarily accompany such a significantly costly regulation. What scientific and cost
based analysis did the Agency undertake before proposing this amendment? If so, could the 
Agency please share this analysis? 

Answer: 

In developing the proposed requirements for dust wipe testing and clearance, EPA reviewed a 
number of renovation studies, including the following: 

• Characterization of Dust Lead Levels After Renovation, Repair, And Painting Activities, 
November 2007. 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, 
Environmental Field Sampling Study, Volume 1: Technical Report, May 1997 (EPA 747-R-
96-007) 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, 
Environmental Field Sampling Study, Volume II: Appendices, May 1997 (EPA 747-R-96-
008} 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase II, Worker 
Characterization and Blood-Lead Study, May 1997 (EPA 747-R-96-006) 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase Ill, 
Wisconsin Childhood Blood-Lead Study, March 1999 (EPA 747-R-99-002) 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase IV, Worker 
Characterization and Blood-Lead Study of R&R Workers Who Specialize in Renovation of 
Old or Historic Homes, March 1999 (EPA 747-R-99-001) 



EPA reviewed a study by the Department of Housing· and Urban Development (HUD), the 
"Evaluation of the HUD lead-Based Paint Hazard Control Grant Program" for data on contractor 
performance. 

EPA reviewed the following 14 studies on high-efficiency particulate air (HEPA) shroud 
effectiveness: 

• Akbar-Khanzadeh, Farhang and Randall l. Brillhart. Respirable Crystalline Silica Dust 
Exposure During Concrete Finishing (Grinding) Using Hand-held Grinders in the 
Construction Industry. Annals of Occupational Hygiene 46(3):341-346 (2002). 

• Akbar-Khanzadeh, Farhang, Sheryl Milz, April Ames, Pamela P. Susi, Michael Bisesi, 
Sadik A. Khuder, and Mahboubeh Akbar-Khanzadeh. Crystalline Silica Dust and 
Respirable Particulate Matter During Indoor Concrete Grinding-Wet Grinding and 
Ventilated Grinding Compared with Uncontrolled Conventional Grinding. Journal of 
Occupational and Environmental Hygiene 4:770-779 (2007). 

• Centers for Disease Control and Prevention: National Institute of Occupational Safety 
and Health. In-depth Survey Report of Control of Respirable Dust and Crystalline Silica 
from Grinding Concrete at Messer Construction, Newport, Kentucky, and Baker 
Concrete Construction, Dayton, Ohio. August 2002. 

• Chisholm, Jim. Respirable Dust and Respirable Silica Concentrations from Construction 
Activities. Indoor and Built Environment 8:94 (1999). 

• Collingwood, Scott Charles. Research to Practice: Evaluations and Recommendations 
for local Exhaust Ventilation Designed to Reduce Respirable Crystalline Silica and Dust 
Exposures Experienced During Mortar Removal. Doctoral Dissertation, University of 
Iowa (2006). 

• Croteau, Gerry A., Mary Ellen Flanagan, Janice E. Camp, and Noah S. Seixas. The 
Efficacy of local Exhaust Ventilation for Controlling Dust Exposures During Concrete 
Surface Grinding. Annals of Occupational Hygiene 48(6):509-518 (2004). 

• Croteau, Gerry A., Steven E. Guffey, Mary Ellen Flanagan, and Noah S. Seixas. The Effect 
of local Exhaust Ventilation Controls on Dust Exposures During Concrete Cutting and 
Grinding Activities. American Industrial Hygiene Association Journal 63(4):458-467 
(2002). 

• Heitbrink, William A., Thomas C. Cooper, and Marjorie A. Edmonds. Evaluation of 
Ventilated Sanders in the Autobody Repair Industry. American Industrial Hygiene 
Association Journal55(8):756-759 (1994). 

• Nij, Evelyn Tjoe, Simone Hilhorst, Ton Spee, Judith Spierings, Friso Steffens, Mieke 
lumens, and Dick Heederik. Dust Control Measures in the Construction Industry. 
Annals of Occupational Hygiene 47(3):211-218 (2003). 

• Ojima, Jun. Efficiency of a Tool-mounted local Exhaust Ventilation System for 
Controlling Dust Exposure during Metal Grinding Operations. Industrial Health 
45(6):817-819 (2007). 



• Seixas, Noah S., Janice Camp, Mary Ellen Flanagan, and Gerry A. Croteau. Evaluation of 
Oust Control Technologies in Construction Tasks. University of Washington Department 
of Environmental Health (2004). 

• Shepherd, S., S.R. Woskie, C. Holcroft, and M. Ellenbecker. Reducing Silica and Dust 
Exposures in Construction During Use of Powered Concrete-cutting Hand Tools: Efficacy 
of Local Exhaust Ventilation on Hammer Drills. Journal of Occupational and 
Environmental Hygiene 6:42-51 (2009). 

• Teitsworth, Jan Edward and Maura J. Sheehan. The Effectiveness of Local Exhaust
Ventilated (Shrouded) Hand Power Tools Used for Grinding/Sanding Composite 
Materials. American Industrial Hygiene Association Journal59:689-693 (1998). 

• Thorpe, A., A.S. Ritchie, M.J. Gibson, and R.C. Brown. Measurements of the 
Effectiveness of Dust Control on Cut-off Saws Used in the Construction Industry. Annals 
of Occupational Hygiene 43(7):443-456 (1999). 

Finally, EPA analyzed the costs of the proposed requirement in accordance with the Regulatory 
Flexibility Act, the Unfunded Mandates Reform Act, and Executive Order 12866. The results of 
this analysis are contained in a document entitled "Economic Analysis of the Proposed Dust 
Testing and Clearance Amendments to the TSCA Lead Renovation, Repair, and Painting Program 
for Target Housing and Child-Occupied Facilities." 
(http://www.regulations.gov/#ldocumentDetaii;D=EPA-HQ-OPPT-2005-0049-1110) 

56: I understand EPA has proposed an amendment to the LRRP to establish work practice 
regulations and requirements for renovation and construction work in public and commercial 
buildings. Unlike the LRRP requirements for residential, the public and commercial building 
proposal makes no distinction for "new" or "old" buildings and would basically set 
requirements for all buildings regardless of vintage or operational use. For example, the same 
requirements would apply to the Empire State Building that would apply to the local public 
library and sprawling office park complex or fast-food restaurant. Did the Agency conduct any 
research on establishing work practices across building types in this proposal? Has additional 
research been conducted to differentiate work practices from that which apply residentially? If 
so, can that research be made publicly available? 

Answer: 
EPA has not yet proposed a rule to regulate public and commercial buildings. The Lead-based 
Paint Hazard Reduction Act of 1992 passed by Congress directed EPA to promulgate regulations 
addressing renovations that disturb lead-based paint not only in target housing, but also in 
"public buildings constructed before 1978, and commercial buildings". Pursuant to this 
Congressional directive, EPA is in the process of addressing renovation jobs on public buildings 
constructed before 1978 and commercial buildings. As a first step, EPA is developing a rule to 
address renovations on the exterior of public building constructed before 1978 and commercial 
buildings that, by virtue of their close proximity, create lead-based paint hazards in and around 
housing and child-occupied facilities (which are defined as buildings frequented by children 
under the age of six). 



EPA conducted extensive studies on renovation activities conducted on a variety of buildings, 
both residential and public and commercial 
(http://www.epa.gov/lead/pubs/leadtpbf.htm#Renovation). In addition, EPA has conducted a 
study to evaluate lead dust generated in actual renovation situations, including hazards created 
by the use of various renovation and paint removal practices on different building components, 
known as "EPA's Dust Study" (USEPA. Characterization of Dust Lead Levels After Renovation, 
Repair, And Painting Activities. November 13, 2007). These studies provide a comprehensive 
picture of lead dust generation by renovation activities. EPA will use these studies, along with 
any other suitable studies and information identified as the result of a search of the scientific 
literature (e.g., NIOSH Health Hazard Evaluation Report #99-0113-2853; Department of Health 
and Human Services, July 2001), to identify lead paint hazards generated by renovation 
activities on public and commercial buildings. When EPA proposes the regulations for 
renovations on the exteriors of public buildings built before 1978 and commercial buildings, 
there will be a public comment period where all stakeholders will have an opportunity to 
provide comments to the Agency on all aspects of the rule. 

57. What progress has been made in EPA's continuing efforts to work with other agencies to 
streamline and improve the NEPA process? 

Answer: 
EPA continues to work with the Council on Environmental Quality (CEQ) and other federal 
agencies to streamline and improve the NEPA process. 

These efforts include participation by EPA in several interagency workgroups focused on issues 
such as permitting of renewable energy projects and streamlining the review of proposed 
highway improvement projects. 

EPA has also been actively engaged in CEQ's recently announced NEPA Pilot Program that is 
intended to identify innovative and replicable approaches to federal actions. EPA will provide 
assistance to CEQ to select pilot projects from the top nominated proposals for further study 
and trial implementation. 

In addition, EPA has greatly expanded its NEPA Training Program which provides training to EPA 
staff and other federal, state, tribal and local government staff. These courses address a wide 
range of NEPA issues, as well as providing training on other relevant statutes and 
environmental assessment methods. 

58. Is it fair to say that where appropriate, Categorical Exclusions can be critical to timely 
and efficient actions by federal agencies? 

Answer: 
EPA fully supports the use of categorical exclusions, in appropriate circumstances, to streamline 
the NEPA process. 



EPA worked closely with the Council on Environmental Quality (CEQ) as they developed recent 
guidance on the establishment and use of categorical exclusions. The guidance recommends 
best practices for appropriate use of categorical exclusions for activities that do not individually 
or cumulatively have a significant effect on the environment. Federal agencies can define 
categories of such activities in their NEPA implementing procedures as a way to reduce 
unnecessary paperwork and delay. 

EPA also reviews federal agencies' proposed NEPA implementing procedures, which include 
proposed categorical exclusions. For example, EPA recently reviewed and posted public 
comments on the Department of Energy's (DOE) proposed revisions to its NEPA procedures, 
which included the establishment of 20 new categorical exclusions. EPA believes the proposed 
revisions will enhance the efficiency of DOE's review process, while maintaining appropriate 
consideration of environmental effects. 

59: How has the agency worked to ensure the right of legal challenges to the NEPA process 
is not being abused? 

Answer: 
The EPA's role in the NEPA program is to review Environmental Impact Statements (EISs) that 
evaluate the anticipated environmental impacts of proposed major federal actions and to work 
with other federal agencies to mitigate the environmental impacts of those projects. Issues 
relating to the right of legal challenges to the NEPA process are most appropriately addressed 
by the Department of Justice which defends federal agencies when NEPA cases are involved. 

Senator Sessions 

1: (Boiler MACT) Congress wrote section 112(d)(4) into the Clean Air Act to give EPA the 
authority to reduce the unnecessary economic impacts of a MACT standard where risks are 
small and a health-based emissions limit can be set to ensure public health is protected. You 
rejected that approach in the final Boiler MACT rule, even though EPA adopted that approach in 
the previous version of the rule done in 2005, and it is my understanding that a simple 
reissuance of that rule would comply with the current court mandate. Has your legal 
interpretation of this provision rendered it useless? Will you consider the use of that authority 
during the reconsideration process? 

Answer: 
EPA examined the use of 112(d)(4) in the Boiler MACT rule. At that time, we concluded that it 
would not be appropriate to set a health-based limit because of the potential cumulative public 
health and environmental co-benefits associated with reducing emissions of pollutants such as 
502 from boilers and other sources located near boilers. Additionally, we lacked adequate 
emissions information necessary to establish health based standards. 
It may also be of interest to note that, in our examination of the use of section 112(d)(4), our 
preliminary analysis indicated that the health-based emission limits for HCI would not be 
substantially different from the HCI emission limits in the final rule. 



2: (Boiler MACT) In setting the Boiler MACT standards, EPA used a pollutant-by-pollutant 
approach instead of a source based approach based on what best performing sources could 
achieve across the different emissions categories. Will you consider a source-based approach 
during reconsideration ofthe rule? 

Answer: 
EPA outlined in the preamble to the final Boiler MACT rule why a source-based approach does 
not meet the requirements of the Clean Air Act. In the preamble, we noted that a reasonable 
interpretation of section 112(d)(3) is that MACT floors may be established on a pollutant-by
pollutant basis so that there can be different pools of best performers for each hazardous air 
pollutant (HAP). The total facility approach not only is not compelled by the statutory language 
but can lead to results so arbitrary that the approach may not be legally permissible. 
Based on EPA's interpretation of section 112(d)(3), EPA is not planning to consider a source
based approach during reconsideration of the rule. However, there is pending litigation on this 
issue in the context of EPA's rules covering hospital, medical, and infectious waste incinerators, 
and the court's opinion, when issued, will inform EPA about the potential for considering such 
an approach. 

3: (Mining) I noticed that you expressed an interest in revising mining "fill" rules in an 
interview for Rolling Stone Magazine in January. It is my understanding the current rules were 
developed by the Clinton Administration and finalized in 2002. They provided regulatory 
certainly for an industry that is critical to the economy of Alabama and our entire nation's 
energy security. A revision could cost thousands of jobs. Are you planning to revise the fill 
rule? If so, why, and what is your timeframe? 

Answer: 
The Administration has not made a decision to move forward with any proposal to modify the 
2002 Fill Rule. The agencies agree that any such proposal in the future would be subject to 
public comment and participation fully consistent with the requirements of the Administrative 
Procedures Act. 

4: (Mining) Administrator Jackson, your April 1, 2010, guidance on "Improving EPA Review 
of Appalachian Surface Coal Mining Operations under the Clean Water Act, National 
Environmental Policy Act, and the Environmental Justice Executive Order" establishes a 
conductivity benchmark for waters in the six-state region included in your June 2009 MOU. I 
was surprised to see that the guidance defines a level of conductivity as being harmful even if it 
is lower than some bottled water. Do you plan to include Alabama as one of the states subject 
to this new conductivity benchmark when you issue the final guidance later this year? If so, 
what is your justification given that the very limited testing utilized to justify the scientific data 
for the guidance was conducted only in cold water streams and Alabama has warm water 
streams? 



Answer: 
EPA released final guidance on EPA's review of Clean Water Act permits for Appalachian surface 
coal mining operations on July 21. It does not expand the application of its guidance beyond 
the six-state region identified in the June 2009 Memorandum of Understanding and the April 1, 
2010 interim guidance. This six-state region does not include Alabama. EPA's application of the 
conductivity benchmark was informed by the Science Advisory Board's recently completed 
independent peer review of EPA's conductivity benchmark report. 

5: Given that EPA tested few vehicles for compatibility with E15, and even those tests were 
sometimes not even done on the whole vehicle but only for components of it, how can EPA 
guarantee drivers that their vehicles will not be damaged by ElS? 

Answer: 
The data and other information upon which EPA based its two partial waiver decisions, which 
collectively allow E15 to be used in model year 2001 and newer light-duty motor vehicles, cover 
both exhaust and evaporative emissions control components - the engine and its control 
system and the entire vehicle fuel system. In particular, EPA based its decisions on key data 
provided by the Department of Energy's (DOE) Catalyst Study which was designed to evaluate 
the long-term effects of gasoline-ethanol blends, including E15, on the durability of emissions 
control systems, including catalysts, used in passenger cars and light trucks to control 
emissions. The test fleets, which collectively covered 27 motor vehicle models, were designed 
to be reasonably representative of the national passenger vehicle fleet. DOE included several 
high sales volume vehicle models and models selected for their expected sensitivity to ethanol 
so that any potential problems would be more likely to become apparent. Vehicles were driven 
50,000-120,000 miles during the program depending on their age. The study therefore exposed 
each vehicle's entire engine, fuel system, and all related components to E15 during actual 
vehicle operating conditions for the duration of the test. The study also provided other 
valuable information on materials compatibility, evaporative control system integrity, 
diagnostic system sensitivity, and general drivability and operability. 

Information from the DOE Catalyst Study was supplemented by other test data and 
information, including evaporative emissions control system information from studies 
conducted by the Coordinating Research Council (sustaining members include the American 
Petroleum Institute and a group of automobile manufacturers) as well as data that is part of 
EPA's motor vehicle emissions compliance program. This collection of information confirmed 
the Agency's engineering assessment that the changes in regulatory requirements for model 
year 2001 and newer light-duty motor vehicles led manufacturers to design and build vehicles 
able to use E15 without a significant impact on emissions. EPA thus concluded E15 will not 
have any significant adverse impact on emissions of model year 2001 and newer light-duty 
motor vehicles. 

6: The Clean Air Act allows EPA to give partial waivers for various portions but increasing 
the amount of ethanol in gasoline is not one of them. How does EPA legally justify such a partial 
waiver, and how will the waiver survive judicial scrutiny? 



Answer: 
EPA explained its basis for issuing a partial waiver in its first ElS waiver decision (75 FR 68094, 
68143, November 4, 2010) and incorporated by reference that same explanation in its second 
E15 waiver decision (76 FR 4662, 4682, January 26, 2011}. This issue is currently in litigation in 
the D.C. Circuit Court of Appeals, Grocery Mfrs. Ass'n et. al. v. EPA, No. 10-1380 (and 
consolidated cases). 

7: When gasoline transitioned from leaded to unleaded the EPA estimated that 13% of 
people misfueled their vehicles even though the nozzles of leaded pumps were Incompatible 
with unleaded vehicles. Given that EPA is merely planning to label E15 pumps, how will you 
prevent drivers from misfueling their vehicles? Why would the misfueling rate be less than the 
one for leaded gasoline? 

Answer: 
On November 4, 2010, EPA published a notice of proposed rulemaking (NPRM) to establish an 
E15 misfueling mitigation program for vehicles, engines, and equipment not covered by its 
recent E15 partial waiver decisions. (See 75 FR 68044.) The Agency based its proposed 
program on the highly successful program for transitioning to ultra-low sulfur diesel fuel, which 
relied on four important components: (1) An information component; (2) a legal approval 
component; (3) a technical warning component; and (4) a legal warning component. Together, 
these four components highlight the critical information necessary to inform consumers about 
the impacts of not using the correct fuel. EPA sought public comment on whether additional 
misfueling mitigation measures would be appropriate and received a number of comments in 
response. EPA is now in the process of completing action on the rule and responding to public 
comments. EPA expects to issue the final rule soon. EPA is also committed to working with 
stakeholders to monitor the transition to E15 in order to identify and address issues that may 
develop. 

8: As you know, perchlorate is a naturally occurring salt that is crucial for our rocket and 
missile industry. I'm a little concerned that EPA may be planning to set the limit of perchlorate 
contamination at less than 1/10 the level that scientists believe could have an effect on the 
human body (245 ppb). Such a limit will be very hard for rural water authorities to comply with. 
Are you planning to follow the full administrative procedure when proposing a perchlorate 
limit, including public comment, a cost-benefit analysis, and incorporation of peer-reviewed 
science? 

Answer: 
Yes, EPA is planning to follow the full administrative procedure when proposing a perchlorate 
standard. In doing so, EPA will continue to evaluate the science of the health effects of 
perchlorate and Its occurrence in developing a Maximum Contaminant Level Goal and proposed 
National Primary Drinking Water Regulation. EPA will also evaluate the feasibility and 
afford ability of treatment technologies to remove perchlorate from drinking water and examine 
the costs and benefits of a Maximum Contaminant Level (MCL) and alternative MCLs. The 



Agency will consult with the Science Advisory Board and with the National Drinking Water 
Advisory CounciL EPA intends to publish the proposed regulation and analyses for public 
review and comment. EPA will consider public comments and promulgate a final regulation. 

9: I have heard concerns from constituents that EPA is considering mandating zero 
discharges from hydraulic fracturing via its Effluent Limitation Guidelines. That concerns me 
because I am not aware of a single instance of hydrofracking contaminating groundwater. My 
understanding is the fluid used in the process is guar gum, an edible ingredient in ketchup, and 
even that is mostly removed through treatment. Hydraulic fracturing is critical for the coalbed 
methane industry in Alabama, and I am told that due to EPA's regulations it Is now impossible 
to get discharge permits for new wells in my state. What are EPA's plans for the hydrofracking 
industry and why is EPA constraining this apparently safe source of clean energy? 

Answer: 
EPA has existing Effluent Limitations Guidelines regulations that apply to several sectors of oil 
and gas extraction. Specifically, the existing regulations address drilling and producing oil and 
gas from wells located off-shore, in coastal areas, and on-shore. These regulations control the 
direct discharge of wastewater pollutants from drilling and extraction and include wastewater 
discharges associated with hydraulic fracturing. The existing regulations for on-shore oil and 
gas extraction require zero discharge, but those requirements do not apply to the extraction of 
natural gas from coalbeds. There are currently no national Effluent limitations Guidelines 
regulations that apply specifically to the wastewater discharged from coalbed methane 
extraction. 

EPA is concluding a detailed study of coalbed methane extraction and is considering initiating 
an Effluent Guidelines rulemaking to address the wastewater discharges from this sector. 
There are a number of operations that currently achieve zero discharge through reinjection to 
underground wells, but also many operations that discharge their wastewater. If EPA proceeds 
with an Effluent Guidelines rulemaking, the Agency will consider all available technology-based 
controls that are consistent with the requirements of the Clean Water Act, as well as all of the 
factors specified in the Act for establishing effluent limitations guidelines, which include the 
cost and economic achievability of meeting the standards. 

10: (Global Warming) Given that there is overwhelming evidence that the earth is currently 
cooler than it was during the Middle Ages, how does EPA justify regulation of so-called 
"greenhouse gases?" 

Answer: 
The evidence regarding the relative warmth of the medieval warm period to the present day 
was reviewed and presented in EPA's Technical Support Document for the Greenhouse Gas 
Endangerment and Cause or Contribute Findings under Section 202(a) of the Clean Air Act, 
Response to Comments document, and the Denial of Petitions for Reconsideration Documents. 
EPA reviewed the state of knowledge as assessed, peer reviewed and published by the National 
Academies, specifically, the National Research Council (NRC), the Intergovernmental Panel on 



Climate Change (IPCC) and the US Global Change Research Program (USGCRP). EPA also 
reviewed all studies submitted during the public comment period for the Proposed GHG 
Endangerment Finding and by petitioners. The major assessments conclude that the medieval 
warm period was likely cooler than the present, though there remains uncertainty in 
reconstructions. EPA also found that the assessment literature stated that temperatures in the 
medieval warm period were not the only or primary line of evidence supporting the attribution 
to humans of recent warming. 

Regarding medieval temperature reconstructions, the TSD quoted both the NRC in its 2006 
assessment, Surface Temperature Reconstructions for the Last 2,000 Years, and the IPCC AR4 
report. The NRC stated: 

Presently available proxy evidence indicates that temperatures at many, but not all, individual 
locations were higher during the past 25 years than during any period of comparable length 
since 900 A.D. The uncertainties associated with reconstructing hemispheric mean or global 
mean temperatures from these data increase substantially backward in time through this period 
and are not yet fully quantified. 

The IPCC in 2007 concurred, stating that "Paleoclimatic information supports the interpretation 
that the warmth of the last half century is unusual in at least the previous 1,300 years," though 
the IPCC also cautioned that uncertainty in reconstructions is significant prior to 1600. The 
USGCRP report, Global Climate Change Impacts in the United States, made a similar statement 
in 2009, "For the Northern Hemisphere, the recent temperature rise Is clearly unusual in at 
least the last 1,000 years." The IPCC and the NRC both discuss that the timing, duration, and 
magnitude of warming in the medieval warm period varied from region to region in contrast 
with recent globally widespread warming. 

Regarding the implications of a possibly warmer Middle Ages, the NRC (2006) also stated that 
"large-scale surface temperature reconstructions for the last 2,000 years are not the primary 
evidence for the widely accepted views that global warming is occurring, that human activities 
are contributing, at least in part, to this warming, and that the Earth will continue to warm over 
the next century." The USGCRP report listed three lines of evidence supporting the conclusion 
that humans contribute to recent climate change, namely, our basic physical understanding of 
how greenhouse gases and the climate system work, the unusual nature of current warming 
compared to indirect estimates of change in the past one to two thousand years, and 
fingerprint studies using modeling, observations, and theory to determine which patterns of 
change are consistent with natural changes and which can only be explained by changes in 
greenhouse gases. Moreover, the warming projected to occur over the next century due to 
elevated greenhouse gas concentrations will have impacts as described in the Endangerment 
Finding regardless of the relative warmth of the Middle Ages. 

As stated in the Finding itself, "the Administrator reached her determination by considering 
both observed and projected effects of greenhouse gases in the atmosphere, their effect on 
climate, and the public health and welfare risks and impacts associated with such climate 



change." The available evidence regarding temperatures in the Medieval Period adds weight to 
the conclusion that recent warming is unusual, but is not the only or primary line of evidence 
supporting attribution of recent warming to human activities, nor is it a primary line of evidence 
required for determining the likely effects of the projected increased levels of greenhouse gases 
in the future. 

Senator Boozman 

Last October, the Environmental Protection Agency (EPA) entered into a contract with Tetra 
Tech (Performance Work Statement Tetra Tech EP-C-08-004 Task Order 71). Task #7 in this Task 
Order is titled, "Scientific Study and Modeling for Mississippi River and Gulf of Mexico Nutrient 
Criteria Development." The Task Order states, in part: 
The contractor [Tetra Tech} shall conduct a study and establish the nutrient concentrations in 
the Mississippi (MS) River that are protective of designated uses in the coastal waters of the 
Northern Gulf of Mexico (NGOM). The study will establish concentrations of nitrogen and 
phosphorus at the mouth of the MS River and at points along the main-stem river that would be 
necessary to meet dissolved oxygen (DO) standards in the near-coastal waters of the NGOM. 
This will be achieved through a two-step process: 

The contractor shall develop a hydrodynamic and water quality model of the near-coastal Gulf 
of Mexico, using publically available models from EPA, specifically the Environmental fluid 
Dynamics Computer Code, and the Water Quality Analysis Simulation Program (WASP). The 
model will be used to evaluate the relative contributions of nitrogen and phosphorus, from the 
mouth of the MS River to the NGOM coastal waters, with respect to maintaining DO standards 
in the coastal waters. Specifically, the model will establish the concentrations of nitrogen and 
phosphorus at the mouth of the MS River necessary to protect DO standards in the state waters 
oftheNGOM. 

The model will also include a component to establish concentrations of nitrogen and phosphorus 
at strategic points along the main-stem of the MS River (including the mouth of significant 
tributaries) to ensure that the protective concentration at the mouth of the MS River is met." 

It appears that EPA is laying the groundwork to establish broad federal water quality standards 
that will impact communities and job-creators throughout the Mississippi River basin. I am told 
that by November 2011, the contractor will develop a hydrodynamic and water quality model 
of the near~coastal Gulf of Mexico, using publically available models. I am surprised that such a 
consequential undertaking can be completed on such a short timeline. The entire task order 
has a period of performance that ends on November 12, 2012. 

Given what I've learned about the absolute necessity of thorough stakeholder participation 
during the Illinois River Modeling project, I am shocked that EPA could even propose to 
undertake such a detailed and complicated modeling project on such a short timeline. 



1: Please describe EPA's plans to solicit and include stakeholder input, including input from 
the scientific community, as this process moves forward. 

Answer: 
The Task Order is the vehicle that supports EPA's programmatic efforts to provide technical 
support to states in the development of numeric nutrient criteria. One of these efforts is the 
scientific work in the Gulf of Mexico and Mississippi River. This reflects EPA's efforts to increase 
the scientific understanding around nutrient dynamics across a variety of aquatic ecosystems 
and state jurisdictions. The specific work outlined for the northern Gulf of Mexico and the 
Mississippi River could inform and support making progress in the efforts by states to develop 
numeric nutrient criteria. Although the Task Order describes model development activities, 
EPA has initiated work on a small portion of that effort. The plan for a modeling approach will 
be externally and independently peer reviewed to gain input from the scientific community. 
EPA has recently released a memo to our regions, Working in Partnership with States to Address 
Phosphorus and Nitrogen Pollution through Use of a Framework for State Nutrient Reductions, 
(Nancy Stoner to Regional Administrators, dated March 16, 2011) to expand and facilitate 
feedback with the intention of increasing collaboration with states and stakeholders on how 
best to accomplish near term loading reductions. EPA remains committed to following through 
on the recommendations of the National Research Council, states, and stakeholders to 
continue strengthening and expanding the science to facilitate development of numeric 
nutrient criteria, and to encourage states and stakeholders in establishing near term 
frameworks of goals, partnership, and collaboration to achieve greater progress in nitrogen and 
phosphorus pollution reduction. 

2: Please provide information about the cost of this contract and the amount that has 
been funded to date. (Performance Work Statement Tetra Tech EP-C-08-004 Task Order 71) 

Answer: 
This is a Task Order, and not a contract in and of itself. 

• Task Order 71 - Performance Work Statement Tetra Tech EP-C-08-004: 
$2,072,000 has been funded to date for all of the tasks within this Task Order. 

• Task 7 - Scientific Study and Modeling for Mississippi River and Gulf of Mexico 
Nutrient Criteria Development: approximately $200,000 has been obligated to 
date. 

Within Task 7, EPA intends to develop a plan to develop the models you mention that will then 
be externally and independently peer reviewed. EPA has no plans at this time to fully fund this 
task, or to achieve the aspirational deadlines you mention that were included in the Task Order 
for Task 7. 

3: Please outline how EPA will fund any remaining balance on this contact. (Performance 
Work Statement Tetra Tech EP-C-08-004 Task Order 71). During our March 2, 2011 hearing, I 
asked whether EPA is laying the groundwork for a Gulf of Mexico TMDL. You responded that to 



your knowledge the EPA was not, through this $6.6 million, laying the groundwork for 
developing a Mississippi River basin TMDL. 

Answer: 
The Task Order is not being used to develop a Mississippi River Basin TMDL. The main task that 
will be funded on this Task Order is EPA's work to support states in their development of 
numeric nutrient criteria. Given current budget constraints and competing priorities, the 
modeling plan for the Mississippi River and Northern Gulf of Mexico will not be funded at this 
time beyond the development and peer review of appropriate modeling methodologies. 

4: Will the $6.6 million be used to lay the foundation for development of numeric nutrient 
criteria in the Gulf of Mexico and/or the Mississippi River basin? If not, will the Tetra Tech 
contract, specifically Task #7, be funded under the President's FY 2012 budget? Please provide 
a detailed description of how EPA intends to use the $6.6 million that is included in the 
President's FY2012 Budget, purportedly to help states in the Mississippi River basin and 
adjacent to the Gulf of Mexico to fight nonpoint source pollution. 

Answer: 
EPA's current approach for the Mississippi River Basin (MRB) program is to work collaboratively 
with states and stakeholders in the Basin to implement strong, watershed-based nutrient 
reduction strategies in the basin's highest priority watersheds. The goal is to demonstrate how 
effective nutrient reduction strategies and enhanced partnerships, especially with agricultural 
interests at both the state and federal level, can be replicated and yield significant progress in 
mitigating nonpoint source driven nutrient pollution. 

The contract is not intended to be a vehicle for the development of federal numeric nutrient 
standards or to develop numeric nutrient criteria for the Gulf of Mexico. EPA intends to use the 
contract to develop tools to help states develop strategies and approaches for mitigating the 
effects of nitrogen and phosphorus pollution. 

Since we do not have an approved FY 2012 budget, EPA does not know at this time whether the 
contract will be funded in FY 2012. 

In FY 2012, EPA seeks to build upon our strong coordination with United States Department of 
Agriculture (USDA) by investing in the highest priority watersheds in 3-4 basin states through a 
competitive grant process among the states. The states selected for funding will: implement 
strong, watershed-based nutrient reduction strategies for point and nonpoint sources 
contributing sediment, nitrogen, and phosphorus loading that contribute to water quality 
problems in nearby waters and the Gulf of Mexico. These programs should target funds 
towards watersheds generating the greatest nonpoint source loadings of sediment, nitrogen, 
and phosphorus and include monitoring to document actual results from implemented 
practices. EPA and the selected states also will coordinate with USDA on the Natural Resources 
Conservation Service (NRCS) Mississippi River Basin Healthy Watershed Initiative. These monies 



also will fund Full-Time Equivalents to work with states, federal partners, and stakeholders as 
they implement their strategies for reducing nitrogen and phosphorus pollution. 
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UNITED STATES SENATE 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

"The Latest Science on Lead's Impacts on Children's Development and Public Health" 
July 12, 2012 

Hearing Questions for the Record 

The Honorable Barbara Boxer 

QUESTION: 
1. Your testimony states that EPA's 2008 decision to lower the Clean Air Act's standard pollution was 

based on the expanded evidence of health effects, including the impacts of lead on learning children. 
Could you please go into a little more details about the types of harmful health impacts from lead 
that EPA considered? 

RESPONSE: 
Lead has been demonstrated to exert a broad array of adverse effects on multiple organ systems, as the 
EPA has concluded in previous and ongoing assessments. !,2 This includes strong evidence of effects on 
the nervous system, cardiovascular system, effects on immune function, kidney function, reproduction 
and development, as well as heme (a component of red blood cells) synthesis and red blood cell 
function. Lead exposure may also cause cancer. 

The most substantial evidence is available for effects on the nervous system in children and 
cardiovascular effects in adults. Prenatal exposure to lead and exposure during childhood have been 
associated with effects on cognitive function, as measured in IQ tests and other measures of learning and 
memory. In addition, lead exposure is linked to attention related behavioral problems in children. In 
adults with potentially longer exposure histories, lead exposure is associated with effects on the 
cardiovascular system, with the strongest body of evidence for effects on blood pressure (hypertension) 
and additional evidence indicating a broad array of effects on the cardiovascular system, including 
cardiovascular mortality. 

QUESTION: 
2. Your testimony states that EPA's current review of whether to lower the Clean Air Act's standard 

for lead pollution relies on more than 2,900 scientific studies, and that these studies demonstrate 
"human exposure to lead involves multiple pathways including hand to mouth contact or inhalation 
of lead-dust, eating peeling paint chips, drinking water conveyed through lead pipes, and exposure to 
soil, which can act as a reservoir for deposited lead emissions." 

1 U.S. EPA (2006) Air quality criteria for lead: Volume I of II (EPA/600/R-051144aF). Research Triangle Park, NC: U.S. 
Environmental Protection Agency. 

2 U.S. EPA (2012) Integrated Science Assessment for Lead (EPA/600/R-10/075B) Research Triangle Park, NC: U.S. 
Environmental Protection Agency 
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RESPONSE: 
Preventing lead pollution is the best way to protect public health and the environment. We have long 
known that lead persists in the environment and accumulates in the human body. Many of the neurotoxic 
effects of exposures to lead during childhood appear to be irreversible and may even cause effects that 
appear later in life. Further, medical interventions, such as chelation, that reduce lead burden in the 
body present additional health risks and are not shown to reverse the effects oflead on childrens' ability 
to learn. There is no question that reducing exposure is the best approach. We have seen the impact of 
removing lead from gasoline in this regard. As a result of the EPA's regulatory efforts to remove lead 
from on-road motor vehicle gasoline, emissions of lead from the transportation sector dramatically 
declined by 95 percent between 1980 and 1999, and levels oflead in the air decreased by 94 percent 
between 1980 and 1999. Today, the highest levels of lead in air are usually found near lead smelters. 
The major sources of lead emissions to the air today are ore and metals processing and piston-engine 
aircraft operating on leaded aviation gasoline. 

QUESTION: 
3. In general, how would you describe the results of the studies that examine the impacts of even low 

blood lead levels on children's cognitive development? 

RESPONSE: 
Our understanding of what constitutes a "low" blood lead level has been evolving as the population 
mean blood lead (Pb) levels decline. Based on the 2009-2010 National Health and Nutrition 
Examination Survey (NHANES) data, the median blood Pb level for the U.S. population is 1.1 
micrograms per deciliter (J..Lg/dL), with a 95th percentile blood Pb level of 3.3 J..Lg/dL. Among children 
aged 1-5 years, the median and 95th percentiles are slightly higher at 1.2 J..Lg/dL and 4.0 J..Lg/dL, 
respectively. 

The EPA's previous assessments3 concluded that the "overall weight of the available evidence provides 
clear substantiation of neurocognitive decrements being associated in young children with blood-Ph 
concentrations in the range of 5-10 J..Lg/dL, and possibly somewhat lower". There is remarkable 
consistency in these findings across numerous studies involving varying study designs, different 
developmental assessment protocols, and diverse populations. The studies demonstrated impacts of lead 
on neurocognitive function, and these effects generally appeared to persist into adolescence and young 
adulthood. Both epidemiologic studies (in children) and 11 toxicological studies, demonstrated 
neurocognitive deficits in association with blood Pb levels at and below 10 micrograms per deciliter 
(J..Lg/dL). 

The EPA's second draft Integrated Science Assessment for Lead (20I2t synthesizes results ofrecent 
studies with those reviewed in previous assessments and has concluded that there is a causal relationship 
between lead exposure and cognitive effects in children. The most well studied effect is IQ. Studies 
have also demonstrated associations with indices of cognitive function, such as reading and verbal skills, 
memory, learning, and visuospatial processing. Findings in human studies are supported by extensive 

3 U.S. EPA (2006) Air quality criteria for lead: Volume I of II (EPA/600/R-05/144aF). Research Triangle Park, NC: U.S. 
Environmental Protection Agency. p. E9 

4 U.S. EPA (2012) Integrated Science Assessment for Lead (Second External Review Draft) (EPA/600/R-10/075B) Research 
Triangle Park, NC: U.S. Environmental Protection Agency 
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evidence in animals that early-life lead exposures result in impaired learning and memory, including 
tests of spatial memory and rule learning and reversal. 

QUESTION: 
4. EPA's Children's Health Protection Committee recently wrote a letter about the science oflead's 

impacts on children's health that stated "the hann that lead does to children, pregnant women and 
breast feeding mothers is even worse than we thought previously, with sufficient evidence now 
available to conclude that at levels of exposure less than 5 [micrograms of lead per deciliter], a 
relationship clearly exits linking lead with decreased academic achievement and specific cognitive 
measures, increased incidence of attention deficit hyperactivity disorder (ADHD) and problem 
behaviors." Do you agree that the science showing that lead's health effects are far more serious than 
we previously thought? 

RESPONSE: 
It is important to note that, in assessments over past decades, the EPA has concluded that lead is 
associated with serious health effects in many organ systems. We generally agree with the statement 
above, but would clarify that new evidence indicates that known health effects may occur with lower 
lead concentrations than previously observed. Several studies included in the 2006 Air Quality Criteria 
Document for lead found effects on intellectual attainment at average blood lead levels as low as 2-8 
ug/dL. More recent studies have expanded upon this evidence, providing further support for serious 
health effects in populations with average blood lead levels of less than 5 ug/dL. As stated in Dr. 
Vandenberg's testimony, the EPA's draft Integrated Science Assessment for lead finds that recent 
studies generally expand upon evidence for effects identified previously, with some studies showing 
effects with lower lead exposure levels. 

QUESTION: 
5. EPA's Children's Health Protection Advisory Copunittee wrote a letter to the Agency stating: "EPA 

has not updates its dust lead standard, despite reports from its Science Advisory Board (SAB) and 
well-documented evidence that the existing standards promulgated more than a decade ago do not 
protect children adequately. A recently published study also shows that even in high risk houses 
treated 12 years ago in the [Department of Housing and Urban Development] lead hazard control 
grant program, dust lead levels of 1 Oug/ft2 on floors and 1 00ug/ft2 on window sills can be readily 
obtained and are feasible. These levels are far lower than the current EPA dust lead standards, which 
are 40ug/ft2 for floors and 250ug/ft2 for window sills". 

On August 10, 2009, EPA received a petition from several public health organizations requesting, 
among other things, that EPA lower the Agency's dust-lead hazard standards. 

What is the status of any EPA reconsideration of its dust lead standard? What is the time table for 
the Agency to propose a revision of the standard? Does the Agency have sufficient information to 
move forward with such a proposal? If not, what specific data does the Agency lack and how would 
that information affect EPA's ability to propose a revision to the existing regulations? 

RESPONSE: 
In October 2009, the EPA responded to the petition, agreeing to revisit the current lead-dust hazard 
standards, but did not commit to a specific rulemaking outcome - including the specific level of the 
lead-dust hazard standard. The EPA has initiated a number of activities to determine if the current 
residential lead-dust hazard standards should be modified. These activities include: 

3 
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• The EPA conducted a review of infonnation found in the open literature and government reports 
on sampling and chemical analysis technologies for lead in dust and residual lead-dust levels 
after various lead-based paint activities and cleaning. 

• The EPA developed analytical approaches to evaluate the lead-dust hazard standards and had 
them reviewed by the agency's Science Advisory Board in November 2010. Since receiving the 
SAB's input in July 2011, the EPA has been actively working to revise the approaches based on 
SAB recommendations and implementing the approaches to evaluate lead-dust hazard standards. 
(SAB report: 
http:/ /yosemite.epa. gov /sab/sabproduct.nsf/0/9c 73 3 206a5d6425 785257 695004 fOcb 1 ! OpenDocu 
ment&TableRow=2.3#2.) 

• In collaboration with the Department of Housing and Urban Development (HUD), the EPA has 
developed an Infonnation Collection Request (ICR) to collect infonnation from HUD Lead 
Hazard Control Grantees "as to their ability to achieve clearance at the current level for floors 
and windowsills, and whether it would be technically feasible to achieve clearance at potentially 
lower levels". (77 FRN 63321: 
http://www .gpo.gov /fdsys/searchlpagedetails.action ?granuleld=20 12-25406&packageld= FR-
2012-1 0-16&acCode=FR ). The infonnation collection activity and compilation of results are 
expected to occur in 20 13. 

These have been important contributions. When completed, the EPA will evaluate all the available 
infonnation to detenninewhether the lead-dust hazard standards should be modified. 

The Honorable James lnhofe 

QUESTION: 
1. Do you agree that the biggest contributors to the drop in blood lead levels is the removal oflead 

from gasoline and the removal of lead added to paint? How great was this drop? 

RESPONSE: 
Data from the National Health and Nutrition Examination Survey show dramatic decreases in blood lead 
concentrations since the late 1970s, as shown in the figure below (from the second draft Integrated 
Science Assessment for Lead). We agree that a major contributor to this decline is the reduction of lead 
in gasoline and paint. There have been important contributions to lead exposure reduction from other 
actions, such as drinking water regulations, cleanup of lead-contaminated sites, and the elimination of 
lead solder in U.S. canned food. Having said this, it is important to note that paint that contains lead is 
still present in many housing units, and is a potential source of exposure even decades after the phase 
out of paint containing lead. 
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2000 2010 

Note: The means oflogged blood Pb were weighted to represent national averages. Data were from the publically NHANES II, NHANES III for 1988·1991 
and 1992-1994, and the continuous NHANES in 1999-2000,2003-2004,2005-2006,2007-2008. Continuous NHANES data from 2001-2002 and 2009-2010 
are not included because there were only 551 blood Pb samples in each of those data sets. The year plotted for exam year was the reported exam year for 
NHANES II, the middle year of each of the phases ofNHANES III, and the second year of each of the continuous NHANES. 

Figure 4-17 Blood Pb cohort means versus year of exam. [second draft Integrated Science Assessment 
for Lead; http://cfpu b.epa.gov/ncea!isa/recordisplay.cfm ?deid=235331] 

QUESTION: 
2. On May 6, 2010 EPA issues an advanced notice of proposed rulemaking to extend the Lead 

Renovation Repair and Painting rule to commercial buildings. When will the study and report to 
congress regarding this proposal be finalized? Will EPA ensure that Congress had proper time to 
review this study before any additional proposals are made? 

RESPONSE: 
The Lead-based Paint Hazard Reduction Act of 1992, which does not include a reporting requirement, 
directed the EPA to promulgate regulations addressing renovations that disturb lead-based paint in 
"public buildings constructed before 1978, and commercial buildings." In response to this statutory 
directive and a settlement agreement the EPA entered into in 2009, on May 6, 2010, the EPA announced 
the commencement of proceedings to propose lead-safe work practices and other requirements for 
renovations on public and commercial buildings. 
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The EPA has not yet completed further regulatory action on this subject, but has completed extensive 
studies on renovation activities conducted on a variety of buildings, both residential and public and 
commercial (http://www .epa. gov /lead/pubs/leadtpbf.htm#Renovation ), including: 

• Lead Exposure Associated with Renovation and Remodeling Activities, Final Summary Report, 
January 2000 (EPA 747-S-00-001) [primarily residential buildings, but also includes data on 
schools, office and industrial buildings] 

• Executive Summary - Lead Exposure Associated with Renovation and Remodeling Activities: 
Phase IV, Worker Characterization and Blood-Lead Study ofR&R Workers Who Specialize in 
Renovation of Old or Historic Homes, March 1999 (EPA 747-R-99-001) [residential buildings] 

• Executive Summary - Lead Exposure Associated with Renovation and Remodeling Activities: 
Phase III, Wisconsin Childhood Blood-Lead Study, March 1999 (EPA 747-R-99-002) 
[residential buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Summary Report, May 
1997 (EPA 7 4 7-R-96-005) [primarily residential buildings, but also includes data on schools, 
office and industrial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase II, Worker 
Characterization and Blood-Lead Study, May 1997 (EPA 747-R-96-006) [residential and 
commercial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, Environmental 
Field Sampling Study, Volume I: Technical Report, May 1997 (EPA 747-R-96-007) [primarily 
residential buildings, but also includes data on schools, office and industrial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, Environmental 
Field Sampling Study, Volume II: Appendices, May 1997 (EPA 747-R-96-008) [primarily 
residential buildings, but also includes data on schools, office and industrial buildings] 

• Draft final report on characterization of dust lead levels after renovation, repair, and painting 
activities. http://www.epa.gov/lead/pubs/duststudyO 1-23-07 .pdf [primarily residential, but 
includes data from a school building] 

These studies provide a comprehensive picture of lead-dust generation by renovation activities and lead 
exposure associated with renovation and remodeling activities. The EPA will use these studies, along 
with any other suitable studies and information identified as the result of a search of the scientific 
literature (e.g., NIOSH Health Hazard Evaluation Report #99-0113-2853; Department of Health and 
Human Services, July 2001), to identify lead paint hazards generated by renovation activities on public 
and commercial buildings. In addition, the EPA anticipates holding a public meeting regarding this rule 
in 2013. 

QUESTION: 
3. What is EPA doing to encourage the development of Phase 2 test kits for the Lead Renovation 

Repair and Painting rule? When will EPA have a test kit available that meets the specifications set 
forth in the Lead Renovation Repair and Painting Rule? 

RESPONSE: 
At this time the EPA has not been contacted by any manufacturers seeking recognition of new test kits 
that may meet both the false negative and false positive test kit performance criteria, and the agency has 
no plans to sponsor additional testing of kits as was done previously through the agency's 
Environmental Technology Verification program. 
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As a reminder, the 2008 Lead-based Paint Renovation Repair and Painting Rule (RRP rule) does not 
require a certified renovator to use lead test kits. In addition to using a recognized lead test kit they have 
other options to determine if they need to use the lead-safe work practices. They can also choose to: 

• assume that lead is present and therefore use lead-safe work practices; 
• collect a paint chip sample and send it to an EPA accredited lead laboratory for analysis of 

the lead; or 
• hire a lead inspector or risk assessor to determine the level of lead in paint through either 

paint chip sampling and lab analysis or using an X-Ray Fluorescence (XRF) analyzer in the 
field. 

QUESTION: 
4. What Public education activities has EPA undertaken to inform the public about hiring lead safe 

renovators? Are there any additional activities that EPA plans to undertake in the next year or two? 

RESPONSE: 
The EPA's second phase of outreach will include renewed efforts to educate consumers about the 
importance of using lead-safe certified renovators for remodeling/repair projects to protect themselves 
and their families. This phase will also include a focus on the regulated community (renovators, 
painters, etc) and key influencers (state licensing agencies, major users, etc.). 

The EPA plans to capitalize on the outreach conducted during the initial outreach phase by further 
distributing informational materials through direct (mailing fliers, attending trade shows) and indirect 
(providing targeted online content and print media) activities. The EPA also plans to discuss and 
coordinate outreach efforts with new and existing partners in the federal, state, local, and private 
organizations that focus on children's health protection issues. 

In FY 13, the EPA will continue certifying firms, accrediting training providers, and encouraging states 
to become authorized programs. The EPA also plans additional Public Service Announcement (PSA) 
radio spots, a lead-safe segment on the nationally syndicated home improvement program, Hometime, 
and a mass postcard mailing to over 500,000 uncertified firms. 

QUESTION: 
5. What guidance has EPA given regional offices to ensure that the Lead Renovation Repair and 

Painting Rule is being consistently enforced across the country? 

RESPONSE: 
To ensure consistent enforcement across the country, EPA Headquarters provided the Regional offices 
with numerous guidance documents relating to enforcement of the Lead-based Paint Renovation Repair 
and Painting (RRP) Rule and the resolution of enforcement actions. These include: 

• Two memos issued by Cynthia Giles, the Assistant Administrator for the Office of Enforcement 
and Compliance Assurance, in 2010 providing implementation guidance to the EPARegions for 
the Lead-based Paint RRP Rule. Specifically, these memos explained the agency's decision to 
not pursue enforcement of certain, date-specific, firm certification and training requirement 
violations. Please refer to the linked memos for more detailed description. 
http:/ /www.epa.gov/lead/pubs/owens20 1 00420.pdf 
http://www.epa.gov/lead/pubs/giles RRP memo.pdf 
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• National Program Managers (NPM) Guidance which identifies national areas of focus, program
specific guidance and operational measures in accordance with the EPA's Strategic Plan and 
Annual Plan and Budget. The annual NPM Guidance serves as a national framework for EPA 
Regions to use as they establish individual work plans and work-sharing strategies with the 
states, tribes, and other implementation partners. 
http:/ /nepis.epa.gov/Exe/ZyPDF .cgi?Dockey=P1 OOF6FG.PDF 

• Lead-based Paint Consolidated Enforcement Response and Penalty Policy (LBP Consolidated 
ERPP), which sets forth guidance for case teams to use in determining an appropriate 
enforcement response and penalty amount. This policy ensures consistent, fair and equitable 
treatment of the regulated community, predictable enforcement responses, and comparable 
penalty assessments for comparable violations, with flexibility to allow for consideration of the 
individual facts and circumstances of a particular case. 
http:/ /www.epa. gov I enforcement/ documents/policies/leadbasedpaint -consolidatederop081 O.pdf 

In addition to these guidance documents, EPA Headquarters works closely with Regional case teams on 
case development issues and hosts monthly conference calls with the Regional offices to discuss Lead 
RRP compliance monitoring and enforcement issues. The agency has also developed a Question and 
Answer document to provide guidance to the regulated community on frequently asked questions 
regarding implementation of the RRP Rule. This document, available on the EPA's website, also helps 
ensure that Regions are applying the RRP Rule consistently across the country. See 
http://www.epa.gov/lead/pubs/rrp-faq.pdf 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable David Vitter 
Ranking Member 

MAR 0 7 2013 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20515-6175 

Dear Senator Vitter: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

On August 2, 2012, EPA received a letter from the Chairman and Ranking Member of the Senate 
Committee on Environment and Public Works requesting responses to questions for the record 
following the July 12, 2012, hearing before the Committee entitled, "The Latest Science on Lead's 
Impacts on Children's Development and Public Health". As the current Ranking Member of the 
Committee, we are providing responses to these questions to you as an enclosure to this letter. 

If you have any further questions, please contact me or your staff may call Laura Gomez in the EPA's 
Office of Congressional and Intergovernmental Relations at (202) 564-5736. 

Enclosure 

Arvin Ganesan 
Associate Administrator 
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UNITED STATES SENATE 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

"The Latest Science on Lead's Impacts on Children's Development and Public Health" 
July 12, 2012 

Hearing Questions for the Record 

The Honorable Barbara Boxer 

QUESTION: 
1. Your testimony states that EPA's 2008 decision to lower the Clean Air Act's standard pollution was 

based on the expanded evidence of health effects, including the impacts of lead on learning children. 
Could you please go into a little more details about the types ofhannful health impacts from lead 
that EPA considered? 

RESPONSE: 
Lead has been demonstrated to exert a broad array of adverse effects on multiple organ systems, as the 
EPA has concluded in previous and ongoing assessments. 1

•
2 This includes strong evidence of effects on 

the nervous system, cardiovascular system, effects on immune function, kidney function, reproduction 
and development, as well as heme (a component of red blood cells) synthesis and red blood cell 
function. Lead exposure may also cause cancer. 

The most substantial evidence is available for effects on the nervous system in children and 
cardiovascular effects in adults. Prenatal exposure to lead and exposure during childhood have been 
associated with effects on cognitive function, as measured in IQ tests and other measures of learning and 
memory. In addition, lead exposure is linked to attention related behavioral problems in children. In 
adults with potentially longer exposure histories, lead exposure is associated with effects on the 
cardiovascular system, with the strongest body of evidence for effects on blood pressure (hypertension) 
and additional evidence indicating a broad array of effects on the cardiovascular system, including 
cardiovascular mortality. 

QUESTION: 
2. Your testimony states that EPA's current review of whether to lower the Clean Air Act's standard 

for lead pollution relies on more than 2,900 scientific studies, and that these studies demonstrate 
"human exposure to lead involves multiple pathways including hand to mouth contact or inhalation 
of lead-dust, eating peeling paint chips, drinking water conveyed through lead pipes, and exposure to 
soil, which can act as a reservoir for deposited lead emissions." 

1 
U.S. EPA (2006) Air quality criteria for lead: Volume I of II (EPA/600/R-05/144aF). Research Triangle Park, NC: U.S. 

Environmental Protection Agency. 

2 U.S. EPA (2012) Integrated Science Assessment for Lead (EPA/600/R-10/075B) Research Triangle Park, NC: U.S. 
Environmental Protection Agency 
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RESPONSE: 
Preventing lead pollution is the best way to protect public health and the environment. We have long 
known that lead persists in the environment and accumulates in the human body. Many of the neurotoxic 
effects of exposures to lead during childhood appear to be irreversible and may even cause effects that 
appear later in life. Further, medical interventions, such as chelation, that reduce lead burden in the 
body present additional health risks and are not shown to reverse the effects of lead on childrens' ability 
to learn. There is no question that reducing exposure is the best approach. We have seen the impact of 
removing lead from gasoline in this regard. As a result of the EPA's regulatory efforts to remove lead 
from on-road motor vehicle gasoline, emissions oflead from the transportation sector dramatically 
declined by 95 percent between 1980 and 1999, and levels of lead in the air decreased by 94 percent 
between 1980 and 1999. Today, the highest levels of lead in air are usually found near lead smelters. 
The major sources of lead emissions to the air today are ore and metals processing and piston-engine 
aircraft operating on leaded aviation gasoline. 

QUESTION: 
3. In general, how would you describe the results of the studies that examine the impacts of even low 

blood lead levels on children's cognitive development? 

RESPONSE: 
Our understanding of what constitutes a "low" blood lead level has been evolving as the population 
mean blood lead (Pb) levels decline. Based on the 2009-2010 National Health and Nutrition 
Examination Survey (NHANES) data, the median blood Pb level for the U.S. population is 1.1 
micrograms per deciliter {!J.g/dL), with a 95th percentile blood Pb level of 3.3 J.l.g/dL. Among children 
aged 1-5 years, the median and 95th percentiles are slightly higher at 1.2 !J.g/dL and 4.0 !J.g/dL, 
respectively. 

The EPA's previous assessments3 concluded that the "overall weight of the available evidence provides 
clear substantiation ofneurocognitive decrements being associated in young children with blood-Ph 
concentrations in the range of 5-10 !J.g/dL, and possibly somewhat lower". There is remarkable 
consistency in these findings across numerous studies involving varying study designs, different 
developmental assessment protocols, and diverse populations. The studies demonstrated impacts of lead 
on neurocognitive function, and these effects generally appeared to persist into adolescence and young 
adulthood. Both epidemiologic studies (in children) and 11 toxicological studies, demonstrated 
neurocognitive deficits in association with blood Pb levels at and below 10 micrograms per deciliter 
(!J.g/dL). 

The EPA's second draft Integrated Science Assessment for Lead (2012)4 synthesizes results of recent 
studies with those reviewed in previous assessments and has concluded that there is a causal relationship 
between lead exposure and cognitive effects in children. The most well studied effect is IQ. Studies 
have also demonstrated associations with indices of cognitive function, such as reading and verbal skills, 
memory, learning, and visuospatial processing. Findings in human studies are supported by extensive 

3 U.S. EPA (2006) Air quality criteria for lead: Volume I of II (EPA/600/R-05/144aF). Research Triangle Park, NC: U.S. 
Environmental Protection Agency. p. E9 

4 U.S. EPA (2012) Integrated Science Assessment for Lead (Second External Review Draft) (EPA/600/R-10/075B) Research 
Triangle Park, NC: U.S. Environmental Protection Agency 
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evidence in animals that early-life lead exposures result in impaired learning and memory, including 
tests of spatial memory and rule learning and reversal. 

QUESTION: 
4. EPA's Children's Health Protection Committee recently wrote a letter about the science of lead's 

impacts on children's health that stated "the harm that lead does to children, pregnant women and 
breast feeding mothers is even worse than we thought previously, with sufficient evidence now 
available to conclude that at levels of exposure less than 5 [micrograms of lead per deciliter], a 
relationship clearly exits linking lead with decreased academic achievement and specific cognitive 
measures, increased incidence of attention deficit hyperactivity disorder (ADHD) and problem 
behaviors." Do you agree that the science showing that lead's health effects are far more serious than 
we previously thought? 

RESPONSE: 
It is important to note that, in assessments over past decades, the EPA has concluded that lead is 
associated with serious health effects in many organ systems. We generally agree with the statement 
above, but would clarify that new evidence indicates that known health effects may occur with lower 
lead concentrations than previously observed. Several studies included in the 2006 Air Quality Criteria 
Document for lead found effects on intellectual attainment at average blood lead levels as low as 2-8 
ug/dL. More recent studies have expanded upon this evidence, providing further support for serious 
health effects in populations with average blood lead levels of less than 5 ug/dL. As stated in Dr. 
Vandenberg's testimony, the EPA's draft Integrated Science Assessment for lead finds that recent 
studies generally expand upon evidence for effects identified previously, with some studies showing 
effects with lower lead exposure levels. 

QUESTION: 
5. EPA's Children's Health Protection Advisory Committee wrote a letter to the Agency stating: "EPA 

has not updates its dust lead standard, despite reports from its Science Advisory Board (SAB) and 
well-documented evidence that the existing standards promulgated more than a decade ago do not 
protect children adequately. A recently published study also shows that even in high risk houses 
treated 12 years ago in the [Department of Housing and Urban Development] lead hazard control 
grant program, dust lead levels of 1 Oug/ft2 on floors and 1 00ug/ft2 on window sills can be readily 
obtained and are feasible. These levels are far lower than the current EPA dust lead standards, which 
are 40ug/ft2 for floors and 250ug/ft2 for window sills". 

On August 10, 2009, EPA received a petition from several public health organizations requesting, 
among other things, that EPA lower the Agency's dust-lead hazard standards. 

What is the status of any EPA reconsideration of its dust lead standard? What is the time table for 
the Agency to propose a revision of the standard? Does the Agency have sufficient information to 
move forward with such a proposal? If not, what specific data does the Agency lack and how would 
that information affect EPA's ability to propose a revision to the existing regulations? 

RESPONSE: 
In October 2009, the EPA responded to the petition, agreeing to revisit the current lead-dust hazard 
standards, but did not commit to a specific rulemaking outcome - including the specific level of the 
lead-dust hazard standard. The EPA has initiated a number of activities to determine if the current 
residential lead-dust hazard standards should be modified. These activities include: 

3 
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• The EPA conducted a review of information found in the open literature and government reports 
on sampling and chemical analysis technologies for lead in dust and residual lead-dust levels 
after various lead-based paint activities and cleaning. 

• The EPA developed analytical approaches to evaluate the lead-dust hazard standards and had 
them reviewed by the agency's Science Advisory Board in November 2010. Since receiving the 
SAB's input in July 2011, the EPA has been actively working to revise the approaches based on 
SAB recommendations and implementing the approaches to evaluate lead-dust hazard standards. 
(SAB report: 
http ://yosemite.epa. gov /sab/ sabproduct.nsf/0/9c73 3206a5d6425 78525 7 69 5004 fDcb I ! OpenDocu 
ment&TableRow=2.3#2.) 

• In collaboration with the Department of Housing and Urban Development (HUD), the EPA has 
developed an Information Collection Request (ICR) to collect information from HUD Lead 
Hazard Control Grantees "as to their ability to achieve clearance at the current level for floors 
and windowsills, and whether it would be technically feasible to achieve clearance at potentially 
lower levels". (77 FRN 63321: 
http://www .gpo. gov /fdsys/search/pagedetails.action ?granuleld=20 12-25406&packageld= FR-
2012-1 0-16&acCode=FR ). The information collection activity and compilation of results are 
expected to occur in 2013. 

These have been important contributions. When completed, the EPA will evaluate all the available 
information to determine whether the lead-dust hazard standards should be modified. 

The Honorable James Inhofe 

QUESTION: 
1. Do you agree that the biggest contributors to the drop in blood lead levels is the removal of lead 

from gasoline and the removal of lead added to paint? How great was this drop? 

RESPONSE: 
Data from the National Health and Nutrition Examination Survey show dramatic decreases in blood lead 
concentrations since the late 1970s, as shown in the figure below (from the second draft Integrated 
Science Assessment for Lead). We agree that a major contributor to this decline is the reduction of lead 
in gasoline and paint. There have been important contributions to lead exposure reduction from other 
actions, such as drinking water regulations, cleanup of lead-contaminated sites, and the elimination of 
lead solder in U.S. canned food. Having said this, it is important to note that paint that contains lead is 
still present in many housing units, and is a potential source of exposure even decades after the phase 
out of paint containing lead. 
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Note: The means oflogged blood Pb were weighted to represent national averages. Data were from the publically NHANES II, NHANES III for 1988-1991 
and 1992-1994, and the continuous NHANES in 1999-2000,2003-2004,2005-2006,2007-2008. Continuous NHANES data from 2001-2002 and 2009-2010 
are not included because there were only 551 blood Pb samples in each of those data sets. The year plotted for exam year was the reported exam year for 
NHANES II, the middle year of each of the phases of NHANES III, and the second year of each of the continuous NHANES. 

Figure 4-17 Blood Pb cohort means versus year of exam. [second draft Integrated Science Assessment 
for Lead; http://cfpub.epa.gov/ncealisalrecordisplay.cfm?deid=235331] 

QUESTION: 
2. On May 6, 2010 EPA issues an advanced notice of proposed rulemaking to extend the Lead 

Renovation Repair and Painting rule to commercial buildings. When will the study and report to 
congress regarding this proposal be finalized? Will EPA ensure that Congress had proper time to 
review this study before any additional proposals are made? 

RESPONSE: 
The Lead-based Paint Hazard Reduction Act of 1992, which does not include a reporting requirement, 
directed the EPA to promulgate regulations addressing renovations that disturb lead-based paint in 
"public buildings constructed before 1978, and commercial buildings." In response to this statutory 
directive and a settlement agreement the EPA entered into in 2009, on May 6, 2010, the EPA announced 
the commencement of proceedings to propose lead-safe work practices and other requirements for 
renovations on public and commercial buildings. 
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The EPA has not yet completed further regulatory action on this subject, but has completed extensive 
studies on renovation activities conducted on a variety of buildings, both residential and public and 
commercial (http://www.epa.gov/lead/pubs/leadtpbfhtm#Renovation), including: 

• Lead Exposure Associated with Renovation and Remodeling Activities, Final Summary Report, 
January 2000 (EPA 747-S-00-001) [primarily residential buildings, but also includes data on 
schools, office and industrial buildings] 

• Executive Summary- Lead Exposure Associated with Renovation and Remodeling Activities: 
Phase IV, Worker Characterization and Blood-Lead Study ofR&R Workers Who Specialize in 
Renovation of Old or Historic Homes, March 1999 (EPA 7 4 7-R -99-001) [residential buildings] 

• Executive Summary- Lead Exposure Associated with Renovation and Remodeling Activities: 
Phase III, Wisconsin Childhood Blood-Lead Study, March 1999 (EPA 747-R-99-002) 
[residential buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Summary Report, May 
1997 (EPA 747-R-96-005) [primarily residential buildings, but also includes data on schools, 
office and industrial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase II, Worker 
Characterization and Blood-Lead Study, May 1997 (EPA 747-R-96-006) [residential and 
commercial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, Environmental 
Field Sampling Study, Volume I: Technical Report, May 1997 (EPA 747-R-96-007) [primarily 
residential buildings, but also includes data on schools, office and industrial buildings] 

• Lead Exposure Associated with Renovation and Remodeling Activities: Phase I, Environmental 
Field Sampling Study, Volume II: Appendices, May 1997 (EPA 747-R-96-008) [primarily 
residential buildings, but also includes data on schools, office and industrial buildings] 

• Draft final report on .characterization of dust lead levels after renovation, repair, and painting 
activities. http://www.epa.gov/lead/pubs/duststudy01-23-07.pdf [primarily residential, but 
includes data from a school building] 

These studies provide a comprehensive picture of lead-dust generation by renovation activities and lead 
exposure associated with renovation and remodeling activities. The EPA will use these studies, along 
with any other suitable studies and information identified as the result of a search of the scientific 
literature (e.g., NIOSH Health Hazard Evaluation Report #99-0113-2853; Department of Health and 
Human Services, July 2001), to identify lead paint hazards generated by renovation activities on public 
and commercial buildings. In addition, the EPA anticipates holding a public meeting regarding this rule 
in 2013. 

QUESTION: 
3. What is EPA doing to encourage the development of Phase 2 test kits for the Lead Renovation 

Repair and Painting rule? When will EPA have a test kit available that meets the specifications set 
forth in the Lead Renovation Repair and Painting Rule? 

RESPONSE: 
At this time the EPA has not been contacted by any manufacturers seeking recognition of new test kits 
that may meet both the false negative and false positive test kit performance criteria, and the agency has 
no plans to sponsor additional testing of kits as was done previously through the agency's 
Environmental Technology Verification program. 
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As a reminder, the 2008 Lead-based Paint Renovation Repair and Painting Rule (RRP rule) does not 
require a certified renovator to use lead test kits. In addition to using a recognifed lead test kit they have 
other options to determine if they need to use the lead-safe work practices. They can also choose to: 

• assume that lead is present and therefore use lead-safe work practices; 
• collect a paint chip sample and send it to an EPA accredited lead laboratory for analysis of 

the lead; or 
• hire a lead inspector or risk assessor to determine the level of lead in paint through either 

paint chip sampling and lab analysis or using an X-Ray Fluorescence (XRF) analyzer in the 
field. 

QUESTION: 
4. What Public education activities has EPA undertaken to inform the public about hiring lead safe 

renovators? Are there any additional activities that EPA plans to undertake in the next year or two? 

RESPONSE: 
The EPA's second phase of outreach will include renewed efforts to educate consumers about the 
importance of using lead-safe certified renovators for remodeling/repair projects to protect themselves 
and their families. This phase will also include a focus on the regulated community (renovators, 
painters, etc) and key influencers (state licensing agencies, major users, etc.). 

The EPA plans to capitalize on the outreach conducted during the initial outreach phase by further 
distributing informational materials through direct (mailing fliers, attending trade shows) and indirect 
(providing targeted online content and print media) activities. The EPA also plans to discuss and 
coordinate outreach efforts with new and existing partners in the federal, state, local, and private 
organizations that focus on children's health protection issues. 

In FY 13, the EPA will continue certifying firms, accrediting training providers, and encouraging states 
to become authorized programs. The EPA also plans additional Public Service Announcement (PSA) 
radio spots, a lead-safe segment on the nationally syndicated home improvement program, Hometime, 
and a mass postcard mailing to over 500,000 uncertified firms. 

QUESTION: 
5. What guidance has EPA given regional offices to ensure that the Lead Renovation Repair and 

Painting Rule is being consistently enforced across the country? 

RESPONSE: 
To ensure consistent enforcement across the country, EPA Headquarters provided the Regional offices 
with numerous guidance documents relating to enforcement of the Lead-based Paint Renovation Repair 
and Painting (RRP) Rule and the resolution of enforcement actions. These include: 

• Two memos issued by Cynthia Giles, the Assistant Administrator for the Office of Enforcement 
and Compliance Assurance, in 2010 providing implementation guidance to the EPARegions for 
the Lead-based Paint RRP Rule. Specifically, these memos explained the agency's decision to 
not pursue enforcement of certain, date-specific, firm certification and training requirement 
violations. Please refer to the linked memos for more detailed description. 
http:/ /www.epa.gov/leadlpubs/owens20 1 00420.pdf 
http://www.epa.gov/lead/pubs/giles RRP memo.pdf 
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• National Program Managers (NPM) Guidance which identifies national areas of focus, program
specific guidance and operational measures in accordance with the EPA's Strategic Plan and 
Annual Plan and Budget. The annual NPM Guidance serves as a national framework for EPA 
Regions to use as they establish individual work plans and work-sharing strategies with the 
states, tribes, and other implementation partners. 
http:/ /nepis.epa.gov /Exe/ZyPD F .cgi ?Dockey=P1 OOF6FG. PDF 

• Lead-based Paint Consolidated Enforcement Response and Penalty Policy (LBP Consolidated 
ERPP), which sets forth guidance for case teams to use in determining an appropriate 
enforcement response and penalty amount. This policy ensures consistent, fair and equitable 
treatment of the regulated community, predictable enforcement responses, and comparable 
penalty assessments for comparable violations, with flexibility to allow for consideration of the 
individual facts and circumstances of a particular case. 
http:/ /www.epa.gov/ enforcement/documents/policies/leadbasedpaint -consolidatederpp081 0. pdf 

In addition to these guidance documents, EPA Headquarters works closely with Regional case teams on 
case development issues and hosts monthly conference calls with the Regional offices to discuss Lead 
RRP compliance monitoring and enforcement issues. The agency has also developed a Question and 
Answer document to provide guidance to the regulated community on frequently asked questions 
regarding implementation of the RRP Rule. This document, available on the EPA's website, also helps 
ensure that Regions are applying the RRP Rule consistently across the country. See 
http://www .epa.gov/lead/pubs/rrp-faq.pdf 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Barbara Boxer 
Chainnan 

JUL 3 1 2013 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510-6175 

Dear Chainnan Boxer: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to the questions for the record following the July 24, 
2012, hearing on "Oversight of EPA Authorities and Actions to Control Exposures to Toxic 
Chemicals." The attached document has responses to the questions. I hope that this infonnation 
is useful to you and the members of the committee. 

If you have any further questions, please contact me or your staff may call Sven-Erik Kaiser in 
my office at (202) 566-2753. 

Attachment 

Sincerely, 

~ 
Arvin Ganesan 
Associate Administrator 
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Senate Environment and Public Works Committee 
Hearing on "Oversight of EPA Authorities and Actions to Control Exposures to Toxic Chemicals" 

Questions for the Record 
Jim Jones, Acting Assistant Administrator 

Office of Chemical Safety and Pollution Prevention 
July 24, 2012 

Senator Barbara Boxer. Chairman 

Boxer 1. A study by researchers at the University of California at San Francisco detected certain 
PBDEs, PCBs, phthalates, pesticides, perchlorate and other chemicals in the blood of 99 to 100% of 
pregnant women that they tested. 

1a. Can pre-term exposure to chemicals increase the risk of harmful health effects? 

Answer: As a general matter, the mere presence of chemicals in the blood does not necessarily indicate 
harmful effects. Observational studies with human subjects and laboratory studies with animals can be 
used to study health effects from exposure to chemicals. Some laboratory studies with animals have 
shown that pre-term exposure to some chemicals can cause harmful health effects to the offspring if the 
exposure or dose to the pregnant animal is high enough, and occurs during a critical period of fetal 
development. 1 Observational studies with human subjects can also demonstrate health effects from 
exposure to chemicals. 

1 b. If so, please describe the range of such harmful health effects that can occur as a result of such 
exposures, including any impacts that may harm reproduction or development in later generations of 
people? 

Answer: Both the effects of exposure and the likelihood (risk) that people might develop that effect 
vary significantly by chemical (mode and mechanism of action), the dose received, and the timing of 
exposure. Laboratory animal and non-animal studies to understand reproductive and developmental 
effects in later generations of people is currently an active research area, but uncertainties remain 
regarding such studies' relevance to humans, at the doses where effects are seen in test systems. The 
EPA's Guidelines for Developmental Toxicity Risk Assessment2 provides a description of the endpoints 
commonly measured in laboratory animal studies and human epidemiological studies. The EPA also 
uses multigenerational reproductive toxicity assays in laboratory animals to assess potential impacts on 
future generations. 

Boxer 2. One study published last year by researchers from the California Department of Toxic 
Substances Control and the University of California at San Francisco studied blood samples from 
pregnant women in California- and found that they generally had higher levels of PBDEs than other 
women in the United States, as well as Europe and Asia, and that the women also had lower levels of 
hormones produced by the thyroid. 

2a. What impact does the thyroid have on ensuring the healthy development of infants and children? 

1 http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3114826/pdf/ehp-119-878.pdf 
2 http://www.epa.gov/raf/publications/pdfs/DEVTOX.PDF 



Answer: Please note that the observation of the presence of a chemical in human blood samples 
coupled with observations of altered hormone levels or other outcomes does not establish causation. 
The thyroid gland and thyroid hormones play an important role in the body throughout life. Every cell in 
the body relies on thyroid hormones to work properly. Important functions mediated by thyroid 
hormones include, but are not limited to: metabolism; muscle and joint function; cardio vascular fitness; 
digestions; bone health; hormone balance; and brain function. In infants and children, proper levels of 
thyroid hormone influence these functions as well as the normal progression of development. A known 
consequence of abnormal thyroid hormone levels during development is abnormal neurological 
development. For example, extremely low dietary iodine levels over a significant amount of time, most 
commonly in parts of the world with iodine-deficient diets, results in lowered production of thyroid 
hormones and this has resulted in neonatal hypothyroidism with severe physical and mental retardation 
in children. Note that there is a range of normal variability in hormone levels; the presence and severity 
of adverse effects depends on the magnitude of hormone level alteration. With less extreme 
hypothyroidism and poor iodide intake, the National Academy of Sciences has stated3

: 

"Newborn infants who have hypothyroidism may have other abnormalities, including lethargy, 
poor muscle tone, poor feeding, constipation, and persistent jaundice, if not at birth then 
thereafter. The changes are similar to those which occur in older children and adults who have 
hypothyroidism, and, in contrast with the neurologic abnormalities, they are reversible with 
adequate T4 [thyroid hormone] treatment." 

"Pregnant women who have subclinical hypothyroidism or overt hypothyroidism and are 
inadequately treated or not treated at all have an increased risk of fetal loss. The infants ofthose 
mothers who do not miscarry have normal thyroid function at birth and thereafter, but their 
neurodevelopment may be slightly impaired." 

2b. What impact can lower levels of thyroid hormones have on a woman's ability to become pregnant 
and to carry that pregnancy to term? 

Answer: In adult females, if altered sufficiently, thyroid hormone levels can influence a woman's 
ability to become pregnant and to maintain that pregnancy. Important functions relevant to reproduction 
that are mediated by thyroid hormones include, but are not limited to: sexual function and libido, 
hormone balance, and ovulation. With regard to carrying pregnancy to term, the National Academy of 
Sciences stated4

: "Pregnant women who have subclinical hypothyroidism or overt hypothyroidism and 
are inadequately treated or not treated at all have an increased risk of fetal loss." 

2c. How can the differing levels of PBDE in the blood of pregnant women help to inform risk 
assessment and risk management decisions? 

Answer: Biomonitoring studies provide valuable information on exposure and are most beneficial 
when used with an understanding of a chemical's toxicity. Blood levels (or levels in urine or a tissue 
such as fat) of a specific chemical reflect exposure from ingestion, inhalation and other exposure 

3 From: Chapter 2, "The Thyroid and Disruption of Thyroid Function in Humans" in Health Implications of Perchlorate 

Ingestion (2005). 
4 Ibid. 
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pathways. With an understanding of how a chemical is distributed and transformed in the body, 
biomonitoring data can be used in conjunction with toxicity data to inform the potential risk from 
exposure to that specific chemical. Thus, knowledge of the levels of a chemical in people's blood can 
have a significant impact on risk assessment. Further, when coupled with knowledge of the sources and 
pathways of exposure, biomonitoring can be of value in informing decisions on risk reduction through 
reduction in specific exposures. 

Boxer 3. In 2012, EPA issued an Existing Chemicals Program Strategy to identify chemicals for review 
based on various factors, including a chemical's potential for exposure, persistence, and 
bioaccumulation. The Agency issued Work Plans to begin assessing 83 chemicals in 2012. The EPA 
has also issued work plans to assess 18 more chemicals, including 3 flame retardants - beginning in 
2013. In your testimony, you state that EPA is currently developing a strategy, scheduled for 
completion by the end of this year, to address flame retardant chemicals. 

3a. Please describe whether TSCA provides EPA with the necessary tools to fully assess the risks of 
flame retardant chemicals? 

Answer: When the Toxic Substances Control Act (TSCA) was enacted in 1976, it represented an 
important step forward in addressing the risks from industrial chemicals by granting the EPA 
jurisdiction over chemicals produced, used, and imported in the United States. Today, TSCA is the only 
major environmental statute that has not been reauthorized. Unlike the laws applicable to drugs and 
pesticides, TSCA does not have a mandatory program where the EPA must conduct a review to 
determine the safety of the more than 84,000 existing chemicals. In addition, TSCA places challenging 
legal and procedural requirements on the EPA before the agency can request the generation and 
submission of any health and environmental effects data on existing chemicals. 

The EPA has developed a more effective program under TSCA to review new chemicals before 
introduction to the marketplace. The EPA uses professional judgment and information on similar 
chemicals to evaluate existing chemicals. 

3b. Please describe whether TSCA provides EPA with the necessary tools to fully address the risks 
posed by such chemicals through implementing and enforcing risk management decisions? 

Answer: When the EPA detennines that a chemical poses a significant health concern, taking action under 
TSCA to limit or ban a chemical is challenging. For example, in 1989, after years of study and nearly 
unanimous scientific opinion, the EPA issued a rule phasing out most uses of the cancer causing substance 
asbestos. Yet, a federal court overturned most ofthis action because the EPA failed to clear the hurdles 
imposed under TSCA before existing chemicals can be controlled. 

The agency is committed to utilizing the current statute to the fullest extent possible and taking risk 
management actions to address chemicals that may pose a concern- including brominated flame 
retardants (BFRs). For example, in late 2009, the EPA released an Action Plan on polybrominated 
diphenyl ethers (PBDEs), a group ofBFRs, that highlighted concerns and specific steps the agency is 
taking to address those concerns. 5 In Apri12012, the EPA proposed a rule requiring additional testing of 

'U.S. EPA, Polybrominated Diphenyl Ethers (PBDEs) Action Plan Summary (2009), 
http://www.epa. gov/oppt/existingchemicals/pubs/actionplans/pbdes _ap _ 2009 _1230 _final. pdf. 
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these chemicals and the requirement that any new uses of these chemicals be submitted to the agency for 
review. 6 The EPA is also working with the industry and a wide range of stakeholders, under our Design 
for the Environment Program, on assessing alternatives to some of these chemicals to inform choices of 
alternatives. 7 

On March 27, 2013, the EPA made public a list of23 chemicals for assessment beginning in 2013. The 
EPA will conduct full risk assessments on four flame retardant chemicals. The four flame retardant 
chemicals are 2-Ethylhexyl ester 2,3,4,5- tetrabromobenzoate (TBB); 1,2- Ethylhexyl 3,4,5,6-
tetrabromo-benzenedicarboxylate, or (2-ethylhexyl)-3,4,5,6 tetrabromophthalate (TBPH); Tris(2-
chloroethyl) phosphate (TCEP); and Hexabromocyclododecane (HBCD). The EPA will utilize a new 
structure based approach, grouping chemicals with similar characteristics together with the chemicals 
targeted for full assessment under the TSCA Workplan. The review of similar chemicals in related 
groupings, and the environmental fate investigations for other chemicals, complements the risk 
assessments by focusing the identification of data needs on chemical classes with members that rank 
high for specific criteria in the Work Plan methodology, but lack sufficient data to conduct risk 
assessment. The EPA will use the information from these assessments to better understand the other 
chemicals in the group, which currently lack sufficient data for a full risk assessment. The agency will 
also begin environmental fate investigations of eight additional flame retardant chemicals that rank high 
for persistence, bioaccumulation and/or exposure potential, but for which there are not adequate data to 
conduct risk assessments. 

Boxer 4. Please describe how the existing TSCA assessment process fails to identify chemical hazards 
and how TSCA reform will allow EPA to identify such persistent, bioaccumulative and toxic chemicals 
before they commercialized and allow EPA to take effective action after such chemicals are in 
commerce, when needed. 

Answer: For new chemicals, TSCA requires that they must go through a pre-manufacture review at the 
EPA 90 days prior to commencing manufacture. The required notification provides the EPA with the 
opportunity to evaluate the chemical and, if necessary, to impose restrictions on activities that give rise 
to human health or environmental risk or exposure concerns before they occur. 

As stated in the response to question 3 above, TSCA does not have a mandatory program where the EPA 
must conduct a review to determine the safety of existing chemicals. The statute places challenging legal 
and procedural requirements on the EPA before the agency can request the generation and submission of 
any health and environmental effects data on existing chemicals. As the EPA explained in its 
announcement of Essential Principles for Reform of Chemicals Management Legislation, 8 all chemicals 
should be reviewed against a science based safety standard that reflects risk based criteria protective of 
human health and the environment, including the health of children and other vulnerable populations, 
and, manufacturers should be required to provide the EPA with the necessary information to conclude 
that new and existing chemicals are safe. When manufacturers do not submit sufficient information, the 
EPA should have the necessary authority and tools to quickly and efficiently require testing or obtain 
other information from manufacturers that is relevant to determining the safety of chemicals. The EPA 

''U.S. EPA. Significant New Use and Test Rules: Certain Polybrominated Diphenylethers, 2012, http://www.regulations.gov/ll!documentDetaii:D=EPA-HQ
OPPT-2010-1039-000 I. 
7 U.S. EPA, http://www.epa.gov/dfe/altemative_assessments.html. 
8 

http://www.epa.gov/oppt/existingchemicals/pubs/principles.html 
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should also have clear authority to take risk management actions when chemicals do not meet the safety 
standard, with flexibility to take into account a range of considerations. 

Boxer 5. The National Academy of Sciences (NAS) published "Science and Decisions: Advancing 
Risk Assessment" in 2009, which recommended several actions that EPA should take to modernize its 
approach to assessing chemicals' risks to human health, including for infants and children. For each of 
the recommendations below, list and describe the specific activities that EPA has ongoing or plans to 
take, including timelines for completing such actions, in order to fully implement the recommendations. 

Sa. NAS recommendations for EPA to modernize its methodology for assessing chemical risks, 
including: 

i. Revising its default assumptions on the risks posed by chemicals; 
ii. Developing explicit defaults about chemical risks, including for cancer and some non-cancer 

health effects, rather than continuing to use more informal approaches for approximating such 
risks (such as using "implied" defaults); and 

iii. Over a two-to-five year period, developing clear criteria on the information needed to justify the 
use of alternative risk assumptions, rather than explicitly-stated risk defaults for chemicals. 

Answer: EPA's Science and Technology Policy Council (STPC)9 recently established the NRC Risk 
Assessment Reports Workgroup to address the NRC recommendations from four recent NRC reports: 
"Science and Decisions: Advancing Risk Assessment", "Phthalates and Cumulative Risk Assessment", 
"Toxicity Testing in the 21st Century", and "Exposure Science in the 21st Century: A Vision and A 
Strategy". This workgroup is charged with developing options and recommendations to the STPC and 
the EPA Science Advisor on additional steps that could be taken by the Agency to address 
recommendations from the relevant NRC reports, and with reviewing communications materials and 
summaries regarding the progress to date on incorporating the NRC recommendations into the EPA 
activities, including those to be sent to the SEPW. 

The EPA policies regarding the current use of defaults are described in several agency documents. For 
example, the "Guidelines for Carcinogen Risk Assessment"10 explain that the assessor must critically 
analyze the available relevant information before using a default to address uncertainty in the absence of 
critical information. 

The EPA continues to evaluate the National Research Council (NRC) recommendations on the use of 
defaults and will develop additional guidance as necessary to incorporate new methods into agency 
practice. Concurrently, the EPA released the draft "Guidance for Applying Quantitative Data to Develop 
Data-Derived Extrapolation Factors for Interspecies and lntraspecies Extrapolation"11 in 2011. This 
document outlines approaches for using data to develop factors to compensate for uncertainties in 
extrapolating from animal toxicity studies to humans and to address human variability. The external 
review draft is publically available and is expected to be released in final form in 2013. 

'U.S. EPA, Science and Technology Policy Council. http://www.epa.gov/stpc/. 
10 U.S. EPA, Guidelines for Carcinogen Risk Assessment (2005), U.S. Environmental Protection Agency, Washington, DC, EPN630/P-03/00IF, 2005, 

http://www.epa.gov/cancerguidelines. 
11 U.S. EPA. External Review Draft of the Guidance for Applying Quantitative Data to Develop Data-Derived Extrapolation Factors for lnterspecies and 

lntraspecies Extrapolation, U.S. Environmental Protection Agency, Washington, DC, EP N I 00/ J -11100 I, 20 II, 
http://www.epa.gov/osa/raf/ddefreview.htm. 
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The NRC highlighted an issue they termed "missing defaults", i.e., understanding risk only for those 
chemicals with a robust toxicity database. Through its Chemical Safety for Sustainability (CSS) 12 and 
Human Health Risk Assessment (HHRA) 13 research programs, the EPA is developing new methods and 
databases to assess chemicals with limited traditional toxicity data. Consistent with science and 
decisions as well as the recommendations from the 2007 NRC report, "Toxicity Testing in the 21st 
Century: A Vision and A Strategy," the ultimate goal is to compile all available chemical information 
and data, including chemical screening data generated from innovative chemical evaluation methods, 
into one accessible online application that interested users can access and select chemicals and data of 
interest in order to make informed decisions about chemical risks. CSS is building these accessible 
online applications using data generated from these innovative chemical screening methods that can be 
used to understand how chemicals perturb pathways that potentially lead to adverse effects. This will 
help reduce uncertainty related to species specificity, lifestage susceptibility, and dose response 
characterization, and allow the EPA to focus resources on those chemicals and endpoints of highest 
concern. The methods and databases developed through these efforts will be made publically available. 

Likewise, through the HHRA research program, building from and expanding upon approaches used to 
develop Integrated Science Assessments, the EPA is addressing the NRC recommendations and 
applying new approaches to Integrated Risk Information System (IRIS) assessments, including increased 
transparency regarding alternative risk methodologies. 

One example of a product resulting from these efforts is the Aggregated Computational Toxicology 
Online Resource, 1 a web based application that provides public access to more than 1 ,000 public 
sources of information on more than 500,000 environmental chemicals, 30 years worth of animal 
toxicity testing data, innovative chemical screening (called high-throughput data) from over 1,000 
chemicals tested in more than 650 different tests, chemical structure information for 8,000 chemicals 
and chemical exposure predictions. Additionally, the EPA and several other federal agencies initiated 
the Toxicity Testing in the 21st Century (Tox21) collaboration, 15 which will use robotics technology to 
screen 8,000 chemicals for potential toxicity, and will continue to improve models for predicting both 
hazard (ToxCastDB 16

) and exposure (ExpoCastDB 17
). These projects will provide screening level data 

and methods on thousands of chemicals that do not have robust traditional toxicity and exposure 
datasets, which will inform the risk assessment of these chemicals. 

5b. NAS recommendations for EPA to modernize its methodology for assessing non-cancer health 
effects, including: 

i. Over the short-term, using contemporary methods ("probabilistic methods) for determining 
health effects from low-dose exposure to chemicals; considering factors such as vulnerable 
populations, background exposures to chemicals, the impact of existing disease burdens in 
people, as well as developing default risk estimates and guidance on the consideration of such 
factors; and using information and estimates of human susceptibility to cancer; and 

n. Over the long-term, better understanding the occurrence of human vulnerability and 
susceptibility to chemicals by expanding the Agency's research on such issues, and better 

12 U.S. EPA, Chemical Safety for Sustainability, http://www.epa.gov/research/progressreportlchemical.htm. 
11 U.S. EPA, Human Health Risk Assessment, http://www.epa.gov/research/progressreportlhumanhealth.htm. 
14 U.S. EPA, Aggregated Computational Toxicology Online Resource, http://www.epa.gov/ncct/actor/. 
ll NIH, Toxicology in the 21st Century, http://www.ncats.nih.gov/research/reengineeringltox21/tox2l.html. 
16 U.S. EPA, ToxCast Database, http://www.epa.gov/ncct/toxcast. 
17 U.S. EPA, ExpoCastDB: Exposure Forecaster Database. http://www.epa.gov/ncctlexpocast/. 
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understanding how multiple chemical exposures can add together to harm human health by 
researching the interaction of chemicals that can have the same type of toxic impact, but have 
potentially different ways of causing such harm. 

Answer: The EPA recognizes that addressing background in dose-response and exposure assessment is 
a complex issue. When data are available, the agency considers both background exposures (in the 
environment and within the body) in dose response analysis, and background incidence of disease 
processes in characterizing susceptibility and variability in human response. In Integrated Risk 
Information System (IRIS) assessments, multiple sources of background data are discussed and 
considered when they occur: endogenous background (produced within the body), anthropogenic (man
made) and natural background as it pertains to dose-response, and background exposure to essential 
nutrients/trace metals. In addition, the Integrated Science Assessments of ozone18

, carbon monoxide19
, 

and particulate matter20 consider background disease processes such as asthma in evaluating 
susceptibility and human vulnerability. 

The EPA is also developing a cumulative health assessment for six phthalates that cause a common 
health endpoint (male developmental/reproductive outcomes): butyl benzyl phthalate (BBP), dibutyl 
phthalate (DBP), diisobutyl phthalate (DIBP), diisononyl phthalate (DINP), di(2-ethylhexyl) phthalate 
(DEHP), and dipentyl phthalate (DPP). This cumulative assessment may serve as a future framework for 
evaluating other groups of compounds that cause similar adverse outcomes. 

The EPA's Risk Assessment Forum, under the oversight of the agency's Science and Technology Policy 
Council, has been charged with developing Guidelines for Cumulative Risk Assessment (CRA). 
Previously, the forum developed a "Framework for Cumulative Risk Assessment21 published in 2003. 
Since then, the EPA conducted three workshops and prepared several white papers. Additionally, a 
series of case studies focusing on CRA issues and methods was developed for internal use to inform 
development of the CRA Guidelines. Draft CRA Guidelines for internal review are anticipated in 2013, 
followed by external peer review in 2014. 

Probabilistic risk analysis (PRA) plays an increasingly important role in agency risk assessments since 
the 1997 EPA publication, "Guiding Principles for Monte-Carlo Analysis. ,,22 It was also a major focus 
in an associated review ofthe EPA practices by the agency's Science Advisory Board in September 
2006.23 The importance of using PRA is reflected by a number of advisory scientific panels and is an 
integral part of the EPA guidelines. The Risk Assessment Forum is developing two white papers that 
examine the use of probabilistic approaches in agency risk assessment and risk management. The papers 
provide a general overview of the value of probabilistic analyses and similar or related methods, and 

11 U.S. EPA, Integrated Science Assessment of Ozone and Related Photochemical Oxidants (Second External Review Draft), U.S. Environmental Protection 
Agency, Washington, DC, EP N600/R.J 0/0768, 20 II, http://cfpub.epa.gov/ncealisalrecordisplay.cfm?deid=242490. 

•• U.S. EPA Integrated Science Assessment for Carbon Monoxide, U.S. Environmental Protection Agency, Research Triangle Park, NC, EPN6001R· 
09/0 19F, 20 I 0, http://cfpub.epa.gov/ncealctinlrecordisplay.cfm?deid=218686. 

'"U.S. EPA, Integrated Science Assessment for Particulate Matter. U.S. Environmental Protection Agency, Washington, DC, EPN600/R-08/139F, 2009, 
http://ctjJUb.epa.gov/ncealcfm/recordisplay.cfm?dcid=216546. 
11 U.S. EPA. Framework for Cumulative Risk Assessment. U.S. Environmental Protection Agency, Office of Research and Development, National Center 
for Environmental Assessment, Washington Office, Washington, DC, EPN600/P.Q2/00I F, 2003, http://www.epa.gov/raf/publications/framework-cra.htm. 
22 U.S. EPA. Guiding Principles for Monte Carlo Analysis. U.S. Environmental Protection Agency, Risk Assessment Forum, Washington, DC, EPN6301R· 
97/00 I, 1997, http://www.epa.gov/raf/publications/guiding-monte-carlo-analysis. htm. 
llU S EPA SAB, Consultation on Enhancing Risk Assessment Practices and Updating EPA's Exposure Guidelines, February 28,2007, 
http ://yosemite .epa. gov /sab/sabproduct. ns f/02ad90b 136fc21 e f8 5 25 6eba004 364 59/55 E I B2C78C6085 EB8 525 729COO 573 A3 E/$ F i leis ab-07 ·003. pdf. 
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case studies of current applications across the agency are also included. The external review draft is 
publically available24 and expected to be released in final fonn in 2013. . 

"U.S. EPA, Two External Review Drafts on Probabilistic Risk Assessment, http://www.epa.gov/raflprawhitepaper/index.htm 
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Environment and Public Works Committee Hearing 
November 5, 2013 

Follow-Up Questions for Written Submission 

Questions for Dunham 

Questions from: Senator David Vitter 

1. The recent EPA regulations on the oil and gas sector were a result of a lawsuit tiled by 
environmentalists alleging that EPA missed statutory deadlines for reviewing and updating 

the previous NSPS and NESHAP standards for the oil and gas sector, is that correct? 

The Ckan Air Ad requires the FP/\ to set m:w source perl'ormam:e standards (NSPS) for 
industrial categories that cause, or sig.nilicantly contribute to, air pollution that may endanger 
public health or \Vel fare and set standards li.lr the emissions of air toxic.:s, also called hazardous 
air pollutants that arc known or suspected of causing cancer and other serious health ef'fcl:ts 
(NFSliAP). The agency is then required to review the NSPS and conduct a technology 
rc\'iew oftht' Nt·:Stlt\P every eight years, and also conduct a residual risk review one time. 
within eight years afh:r the NJ:SIIAP is issued. The pn.:vious NSPS, for volatile organic 
cnmpounds and sulfur dioxide. \\'ere issued in 1985 and the NLSIIAP l(lr hoth oil and natural 
gas production and natural gas transmission and storage \vcre issued in 1999. In 2009. since 
the agency had not taken the required actions. Wild t:arth Guardians and San Juan Citi1.cns 
All in nee sued LP A to review the N S PS and to conduct thL' residual risk and tc\.:hnology 
reviews or the NESIIAP as rcquin:d by thL' Ckan Air Act. 

l'hl' I:PA agreed to a schedule 1()1' revic'vv anJ notice and comment rukmaking to fulfill that 
statutory requirement. whid1 we met \Vith tina! ruli:s published in the Federal Register on 
i\ugust I(). 2012 (77 FR 494Xl)). Tht.: ·'Oil anJ Natural Gas Sector: New Source Pcrli.mnancc 
Standards (NSPS) and National Emission Standards l(lr llazardous Air Pollutants (NLSHAP) 
Reviews" had several components. First. it revised the NSPS l()r volatik organic compounds 
at onshore natural gas processing plunts und n:viscd the NSPS for sulfur dioxide emissions 
!'rom natural gus processing plants. Sccnnd. it established NSPS f'or certain oil and gas· 
operations not covered by th<.: existing standards. Third. it linalized the residual risk and 
ted111ology review for the Oil and Nutural Gas Production source category and the Natural 
(/as Transmission and Storage source category. 

a. Because this lawsuit was centered around updating existing emissions standards, 
EPA did not affirmatively find it appropriate to revise the oil and gas NSPS to 

directly regulate methane emissions? 

1 



In the final rule. 1-:PA chosl·to continue to ~:valuate the appropriateness of regulating 
rnt:tham; with an C)'l' tuw·ard taking additional sli:ps if appropriate. The agency noted 
that the colkction of further data through the (irecnhouse Gas Reporting Program 
(CiiiGRP) and other data sources woulu help EPJ\ cvaluatL' whL·thcr it is appropriate to 
directly regulate methnne from oil and gas sources covered by the 2012 rulemaking. 1 

2. Does the Agency have any guidance or cut off as to what point a "co-benefit" is 
actually no longer a "co-benefit?" For example, the NSPS rule for oil and gas finalized by 

EPA is largely justified by the reduction of methane, a "co-benefit." These methane 

reductions are over 90 times greater than the reductions of hazardous air pollutants the rule 
primarily seeks to regulate. At what point in a rule like this does the "co-benefit" actually 

become the subject of the regulation? If a "co- benefit" results in 10 times the emissions 
reductions than what a rule is meant to address, is it still a "co-benefit"? What about SO 
times? 

Pollution controls often reduce multiple pollutants. leading to significant co-lx:neJits from the 
application of those controls. For example. in the oil and gas sector. the usc of reduced 
emissions completions of hydraulically fractured natural gas wells reduce VOC emissions and 
also provide significant methane co-benefits at no additional cost. However, these methane 
cn-bc:nclits were not considered when EPA determined the cost-effective level of control in 
setting standards in the 2012 rulemak ing which reOect the best system of emission reduction 
for VOC. The reductions of pollutants beyond those directly targeted by the regulation arc 
considered co-benefits regardless of their magnitude. Best practices tiJr economic analysis and 
guidance !"rom the 011ice of Management and Budg..:t require that the EPA consider all 
benefits of a regulation. including ancillary benefits. 

a. Methane reduction is clearly a large "co-benefit" of the newly updated air rules for 

the oil and gas industry. Should EPA move to further regulate air emissions from 
the oil and gas industry -particularly methane specific regulations -would the 
Agency count reductions in methane emissions from the current rules as benefits 

for future new rules? 

No. When the EP J\ calculates benefits li.lr a new regulation, thos~: benclits arc 
above and beyond reductions the agency previously estimated for other pollution 
control regulations that arc already "on the hooks." 

b. Can EPA commit to that any future air rules related to the oil and gas industry, 
for example one specifically regulating methane, will not double count the 
benefits already used by the Agency in other rules to justifY costs or inflate 

1 "Oil and Natural Gas Sector: New Source Performance Standards and National Emission Standards for 
Hazardous Air Pollutants Reviews; Final Rule," 77 Federal Register 1S9 (August 12, 2012), pp 49513. 
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benefits that are already in place? 

Yes. When the I·:P !\ cakulates benefits I(H· a new regulation. those bene tits are above 
ami beyond rcdm:tions the agency previously estimated t()r other pollution control 
regulations that are already ''on the books." 

3. EPA received a notice of intent to sue from seven northeastern -largely non-oil and 
gas producing- States Attorney Generals to force the agency to create additional 

regulations on the oil and gas industry in order to directly regulate methane. What are 

EPA's plans in regards to additional rulemakings on methane or other potential air 

emissions related to the oil and gas industry? Are there any efforts underway now? 

U>/\ received the "Clean Air 1\ct Notice of' Intent to Sue for Failure to Determine Whether 
Standards of Pcrf(mnancc Arc Appropriate t't1r Methane Fmissinns !'rom Oil and Gas 
Orcrations, and t(l Lstablish Such Standards and Rl·latcd Guidelines fi1r Ncv,· and 1-:xisting 

Sources:' Tht: notice of' i ntcnt to sue was suhm i !ted by the states of New York, Connecticut. 
lkla\\arc. \1aryland, Massachusetts. Rhode Island and Vermont on Dc~..:emher II. 2012. At 
this time no decisions han: been made regarding LPA ·s n:sponsc to this notiCL' of intent to 

sue. 

Additionally, after promulgating tina! actions in 2012. EPA received 11 petitions for 
rcconsidcmtion on both the NSPS and the NESIIAP. The petitions \\We submitted by 
industry. states and NCiOs. The agcm:y has agreed to respond to those petitions. and is 
currently evaluating the issues that -..vere;: raisl.!d. One pctitionl.!r asked FPJ\ to reevaluate the 

decision not to n.::gulat~o: methane under the NSPS. No decisions regan.ling regulation of' 
methane have heen made. The I~P A plans to propose reconsiderations or both the NSPS and 

NI·:SHAP as soon as possibk. 

a. Given the fact that EPA's air rules on the oil and gas industry which the Agency 

contends will have significant methane emissions reductions have not been fully 
implemented yet, can the Agency commit to not moving forward with new 

regulations until a recent NSPS and NESHAP are fully implemented and EPA has 

a better idea of the state of emissions at that time? 

On September 23.2013. 1-:PA published final time-critical updates to the NSPS h1r 
storage tanks in the oil and natural gas sector. The changes rdlcct recent information 
shcm,ing that more higher-volume storage tanks will be coming on line than the 
agcne) originally estimated. Additionally, the agency is in the proc~:ss of addressing 
several additional issues raised in the 2012 petitions f()r r~:considcration of both the 
NSPS and thL' NLSH/\P that the Agency believes warrant reconsideration. EPA 
intends to issue proposals to address these issues as soon as possible. The agency 
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continues to work through the complt':x issues that were raised but has not determined 
which issues l(lr which reconsideration should be granted. As a result, the agency 
cannot commit to a spccitic timclinc: thcref()rc, it is uncertain whdher thesL' 
rcconsiderutions will he issued before or utter the full implementation of the 2012 

NSPS and NLSJIAP. 

b. The UT-EDF study used real world data to clearly show that EPA's methane 
emissions estimates from hydraulically fractured wells were grossly overinflated. 

Wi II EPA take this empirical data into consideration prior to crafting any 

potential new emissions regulations with regard to hydraulically fractured wells? 

FP A is currently evaluating the Ul Austin-J-:IW study on methane emissions from the 
gas industry, and is seeking stakeholder input on use of the study data. Overall, this 
study f(nmd that total methane emissions from natural gas prodw.:tion. li·otn all sources 
measured in the study. \verc comparable to the most rt·cent LPA estimatcs.c 

Research studies like the liT Austin-FIW study \Viii add to LPA 's kiHl\Vkdge base or 
this sector's (Ill< I emissions. FP,\ is encouraged that more methane emissions 
measurement data for the gas industry arc nm\· availahk to the public and to I:PA as 

we consider and/or nan any f'utun .. · regulations. 

c. Can you commit that if EPA moves further to regulate air emissions from the oil 

and gas industry the Agency will not rely on their outdated data but rather use 

actual emissions that among other things have shown significantly less real 

emissions from hydraulic fracturing? 

The natural gas sector has experienced significant growth and changes in industry 
practict.:s in recent years, and the FPA will continue to evaluate emissions estimates 
!'or this sector. There are a variety of existing and planned oil and natural gas 

emissions studies and data collection erti.ms unuerway. As always, the EPA is 
committed to reviewing all ne\·V data (such as data fl·om the Greenhouse Gas Reporting 
Program and the UT Austin-EDF study) to ensure its emissions estimates retlect the 
most robust data and information availabk. 

In support of the Auministration's Strategy to Reduce Methane Emissions, on April 
15. 2014. EPA released a series of live white papers on potentially signi ticant sourc<.:s 
of volatile organic compound ( VOCs) and methane in the oil and gas sector for input 
from a panel of indepcndent experts. The white papers tocus on technical issues 

2 See page 1 of (Allen et al. 2013). Measurements of methane emissions at natural gas production sites in the 

United States. PNAS. vol. 110 no. 44. 
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covering emissions and mitigation techniques. EPA \Viii usc the papers, along with 
input from the experts and technical input and data from the public to determine how 
to best pursue further reductions from these sources. The papers do not draw policy 
cone I usions. 

4. What is the status of the Comprehensive Interagency Methane Strategy announced by 
the President in June? Who is involved, and can you tell me when the strategy will be 
released? 

The EPA and the Departments of Agriculture. Energy, Interior. and Transpm1ation worked 
together to develop a comprehensive Strategy to Reduce Methane Emissions. which was 
released by the Administration on March 28, 2014. 

a. Is there any public or stakeholder involvement in this strategy? If so please 
describe. 

The Secretary of' r~nergy is convening a series of Roundtable discussions that began in 
March, on issues related to methane emissions. with leaders from industry, state 
governments, academia, non-gowrnmental organizations, and labor. In addition. in the 
spring of2014, EPA \Vill begin to engage industry. states, and other key stakeholders 
on \Vays to enhance the Natural Gas STAR program. and will formally launch the m:w 
partnership by the end of2014. 

b. What is EPA's role? 

The President's Climate Action Plan commits the Administration to making additional 
progress in reducing methane emissions by developing an interagency. multi-sector 
methane strategy for "assessing current emissions data. addressing data gaps. 
identifying technologies and best practices for redtu.:ing emissions. and identifying 
existing authorities and incentive-based opportunities to reduce methane emissions." 

A number of agencies including the Environmental Protection Agency. the 
Department of Energy, the Department of Agriculture, the Department of' Interior. the 
Department of Transportation. and the Department of Commerce worked together to 
develop a comprehensive methane strategy. The EPA has been a key participant and 
contributor. providing input based on our experience working with the US National 
Greenhouse Gas Emissions Inventory. the Greenhouse (]as Reporting Program. and 
our voluntary and regulatory programs. 

In implementing this interagency methane strategy. the Obama Administration will 
work collaboratively with state governments. as wdl as the private sector. to reduce 
emissions across multiple sectors, improve air quality, and achieve public health and 
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economic b~.:ne!its. 

5. In the President's Climate Action Plan when addressing the issue of reducing 
methane emissions the plan states "when it comes to the oil and gas sector, 
investments to build and upgrade gas pipelines will not only put more Americans to 
work, but also reduce emission and enhance economic productivity." Does EPA 
have a role in the permitting of natural gas infrastructure? Does EPA share the 
President's goal of expeditiously building more natural gas pipelines and 

infrastructure? 

The Administration continues to believe that our abundant domestic natural gas resources 
have an important role to play in the transition to a clean energy economy. The EPA docs 
not directly permit natural gas infrastructure development, but does play a role in 
permitting air emissions from a limited number of sources that make up the natural gas 
infrastructure. For example, new or modified major sources of air emissions. such as the 
large compressors used in natural gas transmission pipelines. could be required to obtain 
a pre-construction pcnnit prior to construction. The level of emissions at which such a 
permit is required varies depending on the air quality of the area in which the source will 
locate. This l~deral permit program. known as new source review (NSR). is typically 
implemented by state or local permitting authorities under the rules approved into their 
State Implementation Plans (SIPs). In some jurisdictions, such as lndian Country, EPA 
is the permitting authority. Alter construction, these m~jor sources may be required to 
obtain an operating permit under title V of the Clean Air Act. Like the NSR program, 
the title V permit \Vould typically be issued hy the state, local or tribal agency responsible 
for the area in which the source is located. The Agency is committed to improving our 
understanding of methane emissions and working \Vith industry to identify cost-effective 
reduction opportunities in order to ensure that ne\\ oil and gas development is done in a 
wmmonsensc way that protects the environment. communities. and the publil.:. 
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Environment and Public Works Committee Hearing 
March 24, 2010 

Follow-Up Questions for Written Submission 

Questions for Gina McCarthy 

Senator Barbara Boxer 

1. In your testimony you mentioned that more than 126 million Americans (nearly half of the 
population) live in areas where air quality does not meet our national standards. What do you 
believe would be the most effective approach at the Federal level to address the transportation 
sector's contribution and to reduce that number and improve air quality nationwide? 

Improving air quality is a top priority at EPA. To address air pollution from the transportation 
sector, we are implementing a suite of vehicle, engine, and fuel standards to dramatically cut NOx 
and PM emissions from new vehicles and engines- including cars, trucks, buses, nonroad 
equipment, and locomotive and marine engines. To complement regulations for new vehicles and 
engines, the National Clean Diesel Campaign is helping to address harmful diesel exhaust from the 
legacy fleet. The program has awarded close to $350 million for upgrades to engines, vehicles and 
vessels across the country. The upgrades from the $49.2 million of grants in FY08 alone are 
estimated to reduce particulate matter by 2200 tons, NOx by 46,000 tons and C02 by 465,000 tons 
and will result in an estimated $580 million to $1.4 billion in public health benefits. We anticipate 
significant additional benefits from the $294 million of clean diesel project grants that we awarded 
last year with American Recovery and Reinvestment Act funding. 

Providing cost-effective options that enable us to reduce the number of miles we drive should also 
be part of the solution. This could include more transit and better coordination of land-use, 
transportation investments and air quality planning. We also need to promote standardized 
transportation, land-use and air quality models and data to better assess the impact of transportation 
infrastructure investments and strategies. The EPA-HUD-DOT Partnership for Sustainable 
Communities is also helping to improve air quality by providing communities the tools and targeted 
resources they need to make smarter development decisions. 

2. Can you specifically describe some of the technologies, operational improvements, and 
travel efficiency efforts that EPA's technical experts project could reduce greenhouse gas 
emissions from the transportation sector? 

The analysis we conducted in response to Senator Kerry's request reflects widespread deployment 
of known technologies and strategies for all of the key transportation subsectors- including light
duty, heavy-duty, aviation, marine, rail, and off-highway engines and vehicles- that our experts 
considered to be feasible in the 2015-2030 timeframe. This analysis does not consider the policy or 
market choices that would be needed to generate certain GHG outcomes, which is a valuable but 
complex analysis. Instead, it focuses more narrowly on the GHG reductions that could be derived 
directly from the transportation sector if effective drivers were in place. We make no assessment of 



the relative merits, costs, or impacts of various approaches. This analysis is available on our 
website.' 

Examples oftechnologies that we included in the analysis: 
• Light-duty: advanced gasoline vehicles (e.g. downsized engines with turbochargers, better 

aerodynamics and tires), conventional hybrids, plug-in hybrids, electric vehicles. 
• Heavy-duty: aerodynamics, low rolling resistance tires, advanced engines, hybrids. 
• Aviation: geared turbofans, compressor optimization at low speed, lighter weight materials, 

laminar flow technology, and blended wing body. 
• Rail: engine efficiency improvements, electric hybrid powertrains, improved bearings and 

brakes. 
• Marine: engine system optimization for existing ships, improved hull design, propeller 

design optimization. 

Examples of the travel efficiency strategies and operational improvements we included in the 
analysis: 

• Light-duty: eco-driving, carpools, smart growth, and transit. 
• Heavy-duty: idle reduction and improved driver performance. 
• Aviation: improved ground operations and air traffic management. 
• Rail: double-stacking and GPS-assisted dispatch optimization. 
• Marine: voyage optimization and weather routing, speed reduction. 

3. You mentioned the SmartWay Transport program and how you've used it to reduce fuel 
consumption in the freight sector. Can you describe this program and how it is being used to 
help truck drivers purchase cleaner and more fuel efficient vehicles and technologies? Do you 
think a similar approach can be used for buses? 

The SmartWay program provides information, tools and incentives to freight carriers and their 
customers to help them track, assess, and reduce emissions from goods movement. SmartWay 
helps truck drivers identify cleaner and more fuel efficient vehicles and technologies by testing, 
verifying, and promoting technologies that demonstrate a measurable improvement in 
environmental performance. The SmartWay Finance Program uses Diesel Emission Reduction Act 
funding to support innovative loan and other incentive programs to help trucking companies (often 
small fleets or individual operators) purchase or lease cleaner, more efficient vehicles and 
technologies. SmartWay recognition for improved environmental performance allows shippers to 
identify and choose top-performing freight providers, providing an additional incentive for trucking 
operators to adopt greener technologies. We are continuing to explore opportunities to save fuel 
and reduce emissions through application of Smart Way-verified technologies beyond trucks. 

Senator Thomas R. Carper 

1. Transportation is the second largest emitter of greenhouse gases in this country, accounting 
for nearly one-third of emissions. The EPA says that we can reduce transportation emissions 
by 26 - 40 % in 2030 if we adopt a comprehensive set of policies. I believe that an essential 

1 www.epa.gov/otaq/climate/GHGtransportation-analysis03-18-20 1 O.pdf 
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component of that strategy must be to allow Americans to spend less time in traffic and have 
increased mobility options. In order to reduce oil consumption and protect the environment, 
how should climate and transportation policy address mobility? 

Policies that support the development of alternatives to driving can help reduce greenhouse gases 
and oil consumption, as well as protect Americans from increases in gas prices. One way to 
advance the implementation of mass transit, smart growth, and other travel efficiency measures is 
for states and local governments to encourage greenhouse gas reductions as part of the 
transportation planning process. The Committee laid out in Sections 112 and 113 of the Clean 
Energy Jobs and American Power Act one approach to promote these travel efficiency strategies, 
assess the impact of transportation infrastructure investments, and encourage the development of 
integrated transportation and land-use plans, standardized models and state and MPO transportation 
greenhouse gas reduction targets. 

Senator Benjamin L. Cardin 

1. Americans spend far too much time stuck in traffic. Wasting time in traffic impacts our 
economic productivity, the time we spend with family, and is a tremendous waste of energy 
resources and source of C02 emissions. 

Will developing transit-oriented transportation systems achieve significant fuel/energy 
savings? 

We believe that smart growth and mass transit can play an important role in helping to save fuel and 
reduce greenhouse gas emissions from the transportation sector. A recent report, titled Moving 
Cooler, which EPA, DOT and others helped to support, provides new evidence that travel efficiency 
strategies like public transit, Smart Growth, congestion pricing, and carpools can reduce emissions in 
2050, according to the report's "Low Cost Scenario," by 15 percent to 18 percent below projected 
levels. 

In 2007, EPA published a study titled, Measuring the Air Quality and Transportation Impacts of 
lnjill DevelopmenP, which included three case studies that evaluated transit-oriented development 
and other smart growth development strategies. For example, this study showed that increased use 
of smart growth strategies in Denver could reduce congestion by six percent and emissions by four 
percent. In Charlotte, the study found that a new light rail project would reduce emissions on its 
own, but with significant transit-oriented development around its stations, ridership would increase 
by 6,000 trips per day and the emissions reduction benefits would be ten times larger. 

2. Last Summer Energy Secretary Steven Chu and EPA Administrator Lisa Jackson both 
testified before this committee that incorporating more transit systems into our transportation 
infrastructure would achieve remarkable reductions in greenhouse gas emissions from the 
transportation sector. 

Do you agree that increase accessibility and availability of transit in communities both large 
and small would achieve significant fuel savings and C02 emissions reductions? 

2 U.S. EPA. Measuring the Air Quality and Transportation Impacts of Infill Development. EPA 231-R-07-00 I. 
November 2007 
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What level of investment in transportation alternatives, like transit, multi-modal 
transportation systems, and smart growth designs, would you recommend we make to achieve 
adequate fuel consumption reductions? 

We agree that increasing accessibility and availability of transit could achieve significant fuel and 
greenhouse gas savings, as discussed in the response above. Significant new funding would be 
crucial to support state and local planning and implementation of travel efficiency strategies that 
could achieve the levels of greenhouse gas and fuel savings outlined in the Moving Cooler report. 
We expect that states and local governments would consider costs and benefits to determine the 
appropriate level of investment in transportation alternatives. 

Senator James M. Inhofe 
1. One of my biggest concerns with the Administration's Livability Initiative is that, to date, it 
is an amorphous concept that every Administration official has defined differently. What do 
the terms "livability" and "livable communities" mean to you? 

Livable communities are where transportation, housing and commercial development investments 
have been coordinated such that people have access to adequate, affordable and environmentally 
sustainable travel options. The specific attributes that define livability in any individual community 
are shaped by the values of its citizens and unique local conditions. However, it is possible to 
identify broad principles to define basic aspects of livable communities. When Administrator 
Jackson, Secretary Dononvan and Secretary LaHood appeared before the Senate Banking 
Committee last July, they presented a set of Livability Principles defining the HUD-DOT-EPA 
Partnership for Sustainable Communities. These principles provide a basic definition of livable 
communities: 

• Provide more transportation choices. Develop safe, reliable, and economical 
transportation choices to decrease household transportation costs, reduce our nation's 
dependence on foreign oil, improve air quality, reduce greenhouse gas emissions, and 
promote public health. 

• Promote equitable, affordable housing. Expand location- and energy-efficient housing 
choices for people of all ages, incomes, races, and ethnicities to increase mobility and lower 
the combined cost of housing and transportation. 

• Enhance economic competitiveness. Improve economic competitiveness through reliable 
and timely access to employment centers, educational opportunities, services and other basic 
needs by workers, as well as expanded business access to markets. 

• Support existing communities. Target federal funding toward existing communities
through strategies like transit oriented, mixed-use development, and land recycling-to 
increase community revitalization and the efficiency of public works investments and 
safeguard rural landscapes. 

• Coordinate and leverage federal policies and investment. Align federal policies and 
funding to remove barriers to collaboration, leverage funding, and increase the 
accountability and effectiveness of all levels of government to plan for future growth, 
including making smart energy choices such as locally generated renewable energy. 

• Value communities and neighborhoods. Enhance the unique characteristics of all 
communities by investing in healthy, safe, and walkable neighborhoods-rural, urban, or 
suburban. 
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2. You testified that the Moving Cooler report shows that greenhouse gas emissions can he 
reduced by 15 to 18 percent by 2050 by using the report's "Low Cost Scenario." Which of the 
included activities in the referenced scenario does the Administration support? Please answer 
yes or no to each of the following: 

a. in all metropolitan areas with a population of at least 50,000, tax all free private 
parking lots with more than 50 spaces (retail and employer); 
h. in all metropolitan areas with a population of at least 50,000, tax residential on
street parking at least $400 biannually with other costs for delivery and service vehicles 
and visitors; 
c. implement congestion pricing on urban roads, congested rural freeways and 
arterials, with average peak hour per mile price of $0.65 on congested segments; 
d. toll all intercity (rural) Interstates at a minimum of $0.05 per mile; 
e. require enacting a growth boundary on all areas of more than 50,000 people; 
f. require that at least 90 percent of new development be only multifamily homes or on 
lots of l/8th an acre; 
g. provide Metropolitan Planning Organizations with the authority to disapprove local 
land use plans and ordinances if not consistent with regional plan, enforced through 
withholding of funding for transportation projects; 
h. require that existing streets within one-half mile of transit stations, schools, and 
business districts be audited for pedestrian accessibility and retrofitted with curb 
ramps, sidewalks, crosswalks, and traffic calming measures; 
i. require all new commercial buildings of more than 100,000 square feet to provide 
showers, lockers, and covered/protected bicycle parking; 
J. require all new multi-unit residential buildings to have indoor bicycle parking; 
k. implement a bicycle network consisting of a combination of bicycle lanes, bicycle 
boulevards, and shared-use paths provided at one-quarter-mile spacing, implemented 
in areas with population density of more than 2,000 persons per square mile; 
1. locate "bike stations" providing services including parking, rentals, repair, changing 
facilities, and information at all major activity centers and transit hubs as well as in the 
central business district for all metropolitan areas with a population of at least 50,000; 
m. lower transit fares by 50 percent; 
n. in all metropolitan areas with a population of at least 50,000, provide subsidy or 
public procurement sufficient to ensure continuous presence of one or more public, 
private, or nonprofit car-sharing organizations per market; 
o. in all metropolitan areas with a population of at least 50,000, provide free or 
subsidized lease usage of convenient public street parking for car-sharing vehicles; 
p. in all metropolitan areas with a population of at least 50,000, have a goal of one car 
per 1,000 inhabitants of medium-density and per 500 inhabitants of high-density 
census tracts; 
q. in urban areas, require all government agencies to require four-day work weeks; 
r. in all metropolitan areas with a population of at least 50,000, tax all commercial 
parking spaces $5 per space per weekday, with employers required to pass along the 
cost to employees; 
s. use proceeds from r to provide free transit passes for employees; 
t. in all metropolitan areas with a population of at least 50,000, implement a parking 
freeze on new parking supply, capping the absolute number of comm~ter spaces in 
central business districts and regional employment and retail centers; 
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u. in all areas of the country, lower the national speed limit to 55 mph and provide 
significantly increased enforcement, including speed cameras; 
v. implement ceo-driving training and vehicle maintenance programs, reaching 50 
percent of the population and 20 percent net adoption; 
w. implement specific electronic roadway monitoring activities; 
x. implement specific incident management activities; 
y. implement specific traveler information activities; 
z. allow indivisible load permits for trucks carrying shipping containers at gross 
vehicle weights up to 110,000 pounds for distances up to 250 miles; 
aa. allow divisible load permits for B-Train longer combination vehicles carrying 
natural resources on designation non-IS truck routes at weights up to 129,000 pounds 
and up to 138,000 pounds for eight-axle B-Trains; 
bb. install Mainline Weigh-in-motion at all truck weigh stations and use to allow all 
vehicles with transponders to bypass static scales; 
cc. expand the PrePass and NORP ASS electronic credentialing systems so that they 
cover all 49 mainland states and both systems are recognized at all weigh stations and 
inspection sites, with an equivalent system in Hawaii; 
dd. require the installation of battery-operated heating and/or cooling systems in all 
sleeper cabs; 
ee. in metropolitan areas with a population of at least 1,000,000 and some metropolitan 
areas with a population of at least 400,000, establish 
consolidation centers on the periphery of the urbanized area, with time-of day 
restrictions on most deliveries to the central business district, as well as a 
permitting system to consolidate shipments to nearby destinations. 

As part of the scoping exercise we conducted in response to Senator Kerry's request, we used the 
"low cost" bundle of travel efficiency strategies from the Moving Cooler report to develop an 
illustrative estimate of emissions reductions that could be technically feasible in the light-duty 
sector by 2030. As we explain in the response to Senator Kerry's request, "The reductions presented 
in this analysis represent those that could be brought about by a mix of existing authority as well as 
new legislative authority and funding. This analysis makes no distinction between these pathways 
nor does it reflect a regulatory plan or budget proposal." Furthermore, we explain in our response, 
"This analysis does not consider the policy or market choices that would be needed to generate 
certain GHG outcomes, which is a valuable but complex analysis. Instead, it focuses more narrowly 
on the GHG reductions that could be derived directly from the transportation sector if effective 
drivers were in place. We make no assessment of the relative merits, costs, or impacts of various 
approaches." States and local governments are in the best position to evaluate the type of travel 
efficiency measures that would be most appropriate to reduce greenhouse gas emissions while 
providing access to jobs, education, health care, and other goods and services. We recognize that 
some communities may prefer not to implement certain strategies included in the Moving Cooler 
report. Furthermore, our inclusion of certain strategies in our illustrative analysis should not be 
seen as an indication of Agency support or agreement with any specific strategy. 

3. As you may know, I am very supportive of the Diesel Emissions Reduction Act 
(DERA), but I also take grants oversight very seriously. Unfortunately, I heard some very 
troubling anecdotes about the application process for DERA grants under the stimulus bill. 
Most of the concerns had to do with the web-based Diesel Emissions Quantifier (DEQ) that 
applicants use to calculate the emissions reductions that would result from their proposed 
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projects. Specifically, applicants reported having great difficulty getting the DEQ to work, 
even when trying to use it late at night, early in the morning or on weekends as suggested by 
EPA. Some applicants who were able to use it, then realized that the information calculated 
for them was incorrect. In one instance, the DEQ reported that a proposed project would 
reduce a fleet's emissions by more than 100 percent. While that result may be easy enough to 
catch as a faulty answer, other incorrect results may seem reasonable, especially to grant 
applicants who may not be experts at diesel technologies. 

a. What specific steps have you taken or do you plan to take to ensure that potential 
applicants do not experience the same DEQ capacity problems in the future? 

The Diesel Emissions Quantifier (DEQ) is a tool to estimate emissions from any given set of 
parameters in a clean diesel project. EPA developed the DEQ for its clean diesel stakeholder 
community to utilize when estimating potential emission reductions from diesel retrofit projects. 
EPA works hard to assure that it is as accurate and as user-friendly as possible. At times EPA 
receives comments, suggestions and/or complaints about the way the DEQ is functioning. EPA 
always takes these comments and complaints seriously and strives to make sure that the DEQ is 
functioning properly. 

During the Recovery Act grant competitions, EPA received complaints that users were not able to 
access the DEQ. The Agency quickly realized that the problem was a limit on the number of same
time users. EPA worked to expand the capacity for the number of same-time users at the web 
server from approximately 50 to over 500, which alleviated the problem. This action occurred well 
within the time period in which applicants could submit their grant applications. In addition, as 
always, grant applicants were allowed to use other methodologies for calculating emissions 
reduction estimates as long as these alternatives were explained in their grant applications. Some 
applicants chose to use other calculators or methods, such as EPA's MOBILE6 or NMIM tools. 

b. What specific steps have you taken or do you plan to take to ensure that the DEQ does not 
provide grant applicants with incorrect information in the future? 

At times, users report problems with the DEQ's calculations. When a problem regarding the DEQ's 
inoperability is brought to EPA's attention, EPA must determine ifthe issue is with the tool or with 
the user not being able to interpret the data. The majority of the time the issue of concern is the 
latter. In these cases, EPA explains the results to the user. 

In rare cases where there is an actual problem with the calculations, EPA works quickly to identify 
the source of the issue and updates/corrects the appropriate coding within the DEQ. Specifically, 
the computer code associated with that problem is reviewed and appropriate changes are made, if 
warranted, and then the new code is applied. 

In addition, to streamline EPA's approach in evaluating any future problem areas, an extensive 
review of the functionality of the existing code and database was performed to ensure there were no 
extraneous lines of code or data hindering the operations of the DEQ. 

c. Once EPA was made aware of these problems, what actions did the agency take to make 
potential applicants aware of the fact that they might need to rerun information through the 
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DEQ, including reentering fleet information, to ensure accurate results? If no such actions 
were taken, why not? 

In response to the problem of users having trouble due to limited capacity, EPA advised users on its 
DEQ home web page to potentially utilize the tool during non-peak hours. In addition, we 
continually updated the DEQ User Guide as we made changes to the tool. We also recorded and 
posted a tutorial on how to use the DEQ on EPA's web site. Finally, EPA made an announcement 
about the DEQ through its emaillistserv, highlighting the expanded capacity for same-time users. 

d. In light of these known problems, what specific steps did you take or do you intend to take 
when reviewing submitted applications to ensure that the information being used to compare 
applications is accurate, a fundamental requirement for a fair competition? 

It is important to note that the emission reductions are considered estimates during the grant 
application phase. These figures are only one of a number of criteria evaluated prior to award of 
any grant. Specifically, during the Recovery Act competitions, EPA allotted four points out of 100 
to these diesel emissions reduction estimates. When reviewing applications, if EPA deemed the 
data to be reasonable based on past project experience, the applicants received all points. Should an 
applicant submit data that appears to be inconsistent with the project, EPA will still consider the 
application for award. 

4. Ms. McCarthy, you talked in your testimony about the benefits of the One National 
Program for fuel economy and greenhouse gas standards. I agree with you on the need to 
reduce dependence on foreign oil and promoting automotive innovation, technology and 
alternative fuels. However, as you know, I have problems with EPA's role in this and in 
particular the endangennent finding, which triggers costly and disruptive backdoor 
greenhouse gas regulations on stationary sources. At the hearing, I asked if you agreed with 
the National Highway Traffic Safety Administration's (NHTSA) view that overturning or 
disapproving the endangerment finding "does not directly impact" NHTSA's statutory 
authority to set fuel economy standards under the Energy Policy and Conservation Act, as 
amended by the Energy Independence and Security Act of 2007. You instead referred to a 
letter by Secretary LaHood. Do you agree with the NHTSA Chief Counsel that, as a strictly 
legal matter, the Murkowski Resolution does not directly impact NHTSA's independent 
statutory authority to set fuel economy standards, yes or no? Please explain. 

As NHTSA's Chief Counsel (0. Kevin Vincent) stated in the February 19,2010 letter to a staff 
member in Senator Feinstein's office (Matthew Nelson): 

As a strictly legal matter, the Murkowski Resolution does not directly impact NHTSA's 
independent statutory authority to set fuel economy standards under the Energy Policy and 
Conservation Act (EPCA), as amended by the Energy Independence and Security Act of 
2007 (EISA). However, passage ofthe Murkowski Amendment would have profoundly 
adverse effects on the national economy, national environmental and energy security 
objectives, and the economically distressed automobile manufacturing industry. While 
NHTSA's promulgation of independent, stand alone CAFE standards would make important 
contributions, its standards could not avoid those adverse effects. 
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President Obama's National Fuel Efficiency Plan, announced in May 2009, involves the 
adoption of harmonized and consistent national greenhouse gas emissions (GHG) standards 
by the United States Environmental Protection Agency (EPA) and CAFE standards by 
NHTSA. The plan garnered the unprecedented support of a diverse group of stakeholders 
(i.e. states, environmental groups, automobile manufacturers and labor unions) which had 
been at odds for years. It did so by replacing a patchwork of state and federal rules 
governing fuel economy and GHG emissions that were inadequate, uncertain, potentially 
conflicting, and in a constant state of flux. The Nation Plan also was crafted to resolve 
contentious and longstanding litigation and to deliver numerous additional benefits to 
consumers and the nation as a whole. These include: 

• Delivering substantial fuel savings to consumers (e.g. over $3,000 worth of fuel 
over the life of a 2016 regulated vehicle); 

• Implementing one clear and consistent set of standards that an economically 
distressed industry could satisfy by building a single national fleet, instead of the pre
existing patchwork of standards that would have required companies to build separate fleets 
for different states; 

• Reducing GHG emissions by 950 million metric tons over the life of the regulated 
vehicles; and 

• Saving an estimated 1.8 billion barrels of petroleum over the life of the regulated 
vehicles. 

If NHTSA were forced to proceed on its own, many of these benefits would substantially 
erode. Moreover, given EPA's grant of the California waiver request in 2009, California 
and the States that adopted the California standards could move forward to enforce standards 
that are inconsistent with the Federal standards, thus creating confusion, encouraging 
renewed litigation, and driving up the cost of compliance to automobile manufacturers and 
consumers alike. (The benefits of adopting the National Plan are set out in greater detail in 
the USEPA and DOT Notice ofUpcoming Joint Rulemaking to Establish Vehicle GHG 
Emissions and CAFE Standards, 74 Fed. Reg. 24007 (May 22, 2009) and in the Agencies' 
Proposed Rulemaking to Establish Light-Duty Vehicle Greenhouse Gas Emission Standards 
and Corporate Average Fuel Economy Standards, 74 Fed. Reg. 49454 (Sept. 28, 2009)). 

5. It was recently reported that California officials may be forced to rescind regulatory 
changes adopted Feb. 25 that harmonize the state's vehicle greenhouse gas (GHG) emission 
standards with the landmark One National Program if the rules fail to address lingering 
concerns that the national plan will not achieve the same emission reductions as the original 
state rules. 
a) Do the commitment letters that enshrine this deal require that the federal standards be of 
equivalent stringency" to the state's? 
b) Besides the commitment letters, is there any legal basis for this deal? 

On April I, 201 0 EPA issued the final rule setting greenhouse gas standards for light -duty vehicles 
and trucks, starting with model year 2012. Sections I. D. and III. A. of the final rule discuss in detail 
the legal basis for EPA's rulemaking. Your question refers to reports that California officials might 
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be forced to rescind the regulatory changes adopted by the California Air Resources Board on 
February 25,2010. Those reports were unfounded, as California approved, on April 1, 2010, the 
final regulations that allow manufacturers to elect to demonstrate compliance with California 
greenhouse gas emissions standards by demonstrating compliance with the greenhouse gas program 
adopted by EPA. 

6. When does the waiver Lisa Jackson granted under Section 209 of the Clean Air Act expire? 
Is it indefinite? So after 2017, is it true that California would be free to impose whatever GHG 
tailpipe standards they wish to impose, regardless of whether they are in sync with the DOT 
rules or the EPA rules? I have read reports that they are currently looking to set standards 
through model year 2050. Is that true? 

EPA's waiver of Clean Air Act preemption, granted to California on June 30, 2009, does not expire. 
EPA's waiver of preemption for California to enforce its greenhouse gas emission standards for 
motor vehicles begins with the 2009 model year and California's standards feature increases in 
stringency through the 2016 model year. Under EPA's waiver, California is authorized to enforce 
the 2016 model year levels in 2016 and subsequent model years. However, if California moves to 
increase the stringency of its standards (e.g., to increase stringency after the 2016 model year), they 
will need to request a new waiver from EPA and EPA will, again, apply the criteria set forth in 
section 209. 

The California Air Resources Board (CARB) has recently adopted amendments to its motor vehicle 
greenhouse gas regulations, including a provision which allows manufacturers to demonstrate 
compliance with its program by meeting the recently finalized federal EPA-DOT program starting 
with the 2012 model year through the 2016 model year. 

We are aware that CARB recently held a workshop to examine motor vehicle greenhouse gas 
emission standards past the 2016 model year levels. 
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EPA Responses to S. 1311 Questions for the Record from the 
November 9, 2009 hearing, entitled 

"Legislative Hearing on Great Water Body Legislation: S. 1816 and S. 1311" before the 
Senate Committee on Environmental and Public Works 

Subcommittee on Water and Wildlife 

Senator Benjamin L. Cardin 

Question #1: Which states are contributing significant nutrient pollution to the Gulf of 
Mexico? Are those states likely, in your judgment, to take account of downstream effects, 
like hypoxia in the Gulf, when they establish their own water quality standards? 

Answer: According to model-based estimates generated by the USGS, approximately two-thirds 
of the total nitrogen flux delivered to the Gulf of Mexico come from seven of the 31 Mississippi 
River-Atchafalaya Basin (MARB) states: Illinois; Iowa; Indiana; Missouri; Arkansas; Kentucky; 
and Tennessee. More detailed information based on USGS SPARROW water quality modeling 
data, is attached. (Attachment A) 

Both the Clean Water Act in Section 303(c)(2)(A) and EPA's implementing regulations at 40 
CFR part 131 require, among other provisions, that state water quality standards include the 
designated use or uses of the water body and criteria that protect those uses. Water quality 
criteria must protect the designated uses of the immediate water body to which the criteria apply 
and also must ensure the protection of downstream waters and uses. EPA regulations at 40 CFR 
131.1 O(b) reflect the importance of water quality standards protecting downstream waters by 
requiring that upstream water quality standards "provide for the attainment and maintenance of 
the water quality standards of downstream waters." 

The ability of upstream States to take into account downstream effects when they develop and 
adopt nutrient water quality standards has been hampered by the lack of numeric nutrient 
standards in downstream States and the very real scientific challenges associated with accurately 
determining what phosphorus and nitrogen values are necessary at various upstream locations in 
order to ensure downstream protection. According to a recent Office of the Inspector General 
(OIG) Report "EPA Needs to Accelerate Adoption ofNumeric Nutrient Water Quality 
Standards", States interviewed by EPA's OIG said that "they had not yet considered the impact 
of their nutrients on downstream waters". Moreover, this same Report concludes that "States 
have not been motivated to create these standards (numeric nutrient standards) because 
implementing them is costly and often unpopular with various constituencies" (see copy of 
enclosed report for more information). Thus, it is fair to say that those states that are likely 
contributing significant nutrient pollution to the Gulf of Mexico are not likely in the near term to 
be adopting numeric nutrient criteria that take account of downstream effects, like hypoxia in the 
Gulf, without a significant change in their existing Water Quality Standards development 
process. 



Despite the challenges associated with deriving appropriate and protective numeric nutrient 
criteria, it is important to recognize that the states participating in the Hypoxia Task Force have 
committed to developing nutrient reduction strategies that achieve a reduction in the average 
areal size of the hypoxic zone to less than 5,000 square kilometers by the year 2015. A copy of 
the Hypoxia Action Plan 2008, which highlights those commitments, along with ten additional 
goals, is attached. (Attachment B) 

Question #2: Are current water quality standards for the Mississippi River and the Gulf of 
Mexico sufficient to address nutrient pollution and the Gulf dead zone? Do states that 
contribute significant nutrient pollution to the Gulf have numeric nutrient standards for 
their tributaries and for the Mississippi itself? 

Answer: There are currently no numeric nutrient water quality standards for phosphorus or 
nitrogen in the Mississippi River or in the Gulf of Mexico. Illinois; Iowa; Indiana; Missouri; 
Arkansas; Kentucky; and Tennessee do not currently have numeric nutrient water quality 
standards for their tributaries or for the portions of the Mississippi River that pass through or by 
these States. However, based on the work of the Mississippi River Gulf of Mexico Watershed 
Nutrient Task Force, participating Mississippi River basin states are in the process of developing 
nutrient management strategies designed to address Gulf hypoxia. 

With regard to water quality standards for the Gulf of Mexico, Section 303(c) of the Clean Water 
Act authorizes water quality standards for navigable waters of the United States. The Clean 
Water Act defines "navigable waters" as waters of the United States, including the territorial 
seas, which extend three miles from the coast. EPA's long-standing interpretation of the statute, 
which has been upheld by the Federal courts, does not include the contiguous zone and the ocean 
in the definition of navigable waters under the Clean Water Act. As a result, neither states nor 
EPA have promulgated water quality standards under CW A Section 303( c) for the Gulf of 
Mexico beyond the territorial seas. 

a. Does the EPA have sufficient authority to establish numeric nutrient standards 
to protect water quality in the Gulf? 

Answer: Runoff from agriculture activities contributes a major portion of nutrients and 
sediments reaching the Gulf of Mexico. In October 2008, state and EPA water quality and 
drinking water directors and national program managers formed a State-EPA Nutrient 
Innovations Task Group (Task Group) to review past nutrient control efforts and evaluate the 
potential for creating a new combination of existing tools and innovative approaches for 
addressing nutrient pollution. The Task Group issued its report in August 2009, entitled "An 
Urgent Call to Action." This report indicates that about 70 percent of nitrogen and 80 percent of 
phosphorus reaching the Gulf of Mexico are associated with crop production, and livestock 
agricultural practices. Nationally, more than l billion tons of manure is produced each year and 
much ofthis is applied to farmland as fertilizer for crops. Moreover, EPA's authority under 
Section 303 of the Clean Water Act is to promulgate water quality standards for navigable waters 
which include the territorial sea of the Gulf of Mexico. 
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Under Section 303(c) of the Clean Water Act EPA has the authority to take actions to protect 
water quality in near shore portions of the Gulf of Mexico through establishing water quality 
standards in the territorial waters of the Gulf of Mexico. EPA also has the authority to ensure 
that upstream water quality standards protect downstream water quality standards which could 
include water quality standards for the Gulf of Mexico. EPA's regulations provide that a state 
must ensure that its water quality standards provide for attainment and maintenance of water 
quality standards of downstream waters. Under 303(c)(3) EPA has the authority to disapprove a 
state's new or revised numeric nutrient water quality criteria if EPA determines that the state 
criteria are not consistent with the Clean Water Act. Ifthe state does not correct disapproved 
criteria, then EPA is authorized under 303(c)(4)(A) to propose and promulgate federal numeric 
nutrient water quality criteria. EPA also has the authority to make a Determination under 
303(c)(4)(B) ofthe Clean Water Act that numeric nutrient water quality criteria are necessary in 
a state to meet the requirements of the Clean Water Act. Such a Determination then triggers a 
duty under the Clean Water Act for EPA to promptly propose federal standards and to 
promulgate these standards unless EPA determines before promulgation that the state has 
adopted standards in accordance with the Clean Water Act. EPA's authority under 303(c)(4)(B) 
can be used for upstream water bodies that flow into the territorial seas of the Gulf of Mexico as 
well as the territorial seas themselves. If Louisiana adopted numeric nutrient criteria for the near 
shore portions of the Gulf of Mexico (i.e., within the territorial seas which fall within state 
jurisdiction), such criteria could facilitate the process by upstream states of deriving numeric 
nutrient criteria that would be protective of these downstream criteria. 

Question #3: What activities and industries are the major sources of nitrogen and 
phosphorus loading to the Gulf of Mexico? How much must these loadings be cut if we are 
to achieve the Hypoxia Action Plan's goal of reducing the dead zone to 5,000 square 
kilometers? Are pollution control officials and other decision-makers doing enough to 
limit nutrient pollution from point and non-point sources in the Mississippi River 
basin? 

Answer: According to the U.S. Geological Survey, the major sources of nitrogen and 
phosphorus loadings to the Gulf are as follows: 

Nitrogen: Com and Soybean Crops -- 52% 
Atmospheric Deposition - 16% 
Crops other than Corn and Soybean- 14% 
Urban and population-related sources - 9% 
Pasture and range - 5% 
Natural land- 4% 

Phosphorus: Pasture and Range- 37% 
Com and Soybean Crops- 25% 
Crops other than Corn and Soybean- 28% 
Urban and population-related sources- 12% 
Natural land - 8% 
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The states participating in the Hypoxia Task Force have committed to developing nutrient 
reduction strategies that achieve a reduction in the average areal size of the hypoxic zone to less 
than 5,000 square kilometers by the year 2015. In its 2007 report on Hypoxia in the Northern 
Gulf of Mexico, the EPA Science Advisory Board (SAB) determined that the Hypoxia Task 
Force's goal of reducing the hypoxic zone to 5,000 square kilometers was a reasonable endpoint 
in an adaptive management context. The SAB Panel recommended a dual nutrient strategy 
targeting at least a 45% reduction in riverine total nitrogen load and at least a 45% reduction in 
riverine total phosphorus load, measured against the average load over the 1980-1996 time 
period. 

Scientists have been documenting a hypoxic zone in the Gulf of Mexico for 25 years, since 1985. 
Since 2001, the hypoxic zone has averaged 16,500 square kilometers during its peak summer 
months. The EPA SAB concluded its 2007 Report that scientific understanding of the causes of 
hypoxia has grown "while actions to control hypoxia have lagged". It is fair to say that more 
needs to be done to limit nutrient pollution in the Mississippi River Basin if the United States 
desires to meet the goal of reducing the average areal size of the hypoxic zone to less than 5,000 
square kilometers. 

Question 4: What tools does EPA have under existing law to make significant reductions in 
nutrient pollution in the Mississippi/Gulf watershed and elsewhere? Which of these 
tools has EPA implemented? Are there additional tools EPA intends to utilize and, if 
so, how? 

As discussed in the response to Question 2a, in October 2008, state and EPA water quality and 
drinking water directors and national program managers formed a State-EPA Nutrient 
Innovations Task Group (Task Group) to review past nutrient control efforts and evaluate the 
potential for creating a new combination of existing tools and innovative approaches for 
addressing nutrient pollution. Among other things, the Task Group found that the problem of 
nutrient pollution is nationally significant, expanding, and likely to substantially accelerate, and, 
that current tools such as numeric nutrient criteria, water quality assessments and listings, urban 
stormwater controls, wastewater treatment plant nutrient limits, and animal feedlot controls are 
underutilized and Jack coordination. 

The Task Group concluded that a coordinated and innovative synthesis of existing regulatory 
authorities and voluntary tools must be used across all sources and sectors of nutrient pollution. 
It made the following primary recommendations: 

• There needs to be a "fuller utilization of existing tools; some tools are only partially 
utilized and others could be expanded in scope;" 

• There needs to be a "national framework of accountability for nonpoint sources to make 
significant and essential difference, without which long term success is doubtful;" 

• There needs to be a "broader reliance on incentives, trading, and corporate stewardship-
but only within a multi-state framework of public transparency, common responsibility, 
and both point and non-point source accountability for meeting water quality and 
drinking water goals." 
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The State-EPA Nutrient Innovation Task Group has developed a report on this topic. 
(Attachment C) Chapter four of this report describes: a) existing tools, b) incentive-based and 
regulatory tools that are new and innovative under existing authorities, and c) examples of 
innovative tools applied to sources of nutrients based upon the source of the nutrient pollution. 

Question #5: In your written testimony, you indicate that you have concerns about the 
authorization levels inS. 1311. What exactly are your concerns? 

Our concern is a general one - that the authorization decisions for implementation of S .1311 
should be considered within the context of the overall EPA budgeting process. 
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Senator James M. Inhofe 

Question #1: I have heard some very complimentary things about how the Gulf of 
Mexico's program is currently administered. Please explain how this collaborative, 
voluntary, targeted program has been successful. 

Answer: The Program's successes can be attributed most directly to the fact that our technical 
and financial resources are used to support the implementation of the partnership's States-led 
regional action plan structure (e.g. the Gulf of Mexico Alliance), and its strategy for improving 
environmental quality around the Gulf as described in the Alliance's Action Plan II, published 
in 2009. Our diverse, and highly leveraged, collaborative structure better assures that our 
cooperative efforts undertaken to tackle the complex issues threatening the Gulfs States and 
coastal communities' sustainability are done so within a consensus-based and accountable 
leadership framework. The Program takes exhaustive steps to work through the Gulf States' 
Alliance to make certain that our resources are applied to the region's active and ongoing 
priorities. In light of the progress and collaborative success of this effort, the remaining 
challenge is how to translate analysis, insights, and conclusions from this process into effective 
and accountable state-wide point and nonpoint source nutrient reduction strategies. 

Question #2: Do you think that if the program expands it will be able to retain the same 
collaborative, science based approach? 

Answer: Yes, I do believe the Program will retain the same collaborative approach. 
Specifically, as we interpret the legislation, S.l311 would codify the Program's existing 
collaborative management structure and support for science-based action. For example, the 
Alliance's Action Plan II commits to quantify and model the major sources, fate and transport 
of mercury to coastal waters, to determine the connection between harmful algal blooms and 
their effects on human and ecosystem health, and to improve data comparability across the Gulf 
by improving standardization of water quality data collection and reporting. These are just a few 
of many examples of scientific research included in the Action Plan II. 

Question #3: Where have your grants been most successful? 

Answer: Our grants have been most successful where the outcomes can be directly tied to either 
the advancement and/or completion of the Gulf States Governors' Alliance Action Plan, which 
represents the partnership's view of the those priority actions with the highest potential for 
success when undertaken collaboratively. At the close of this calendar year (2009) we will have 
helped the Gulf States Alliance accomplish 100% implementation (e.g. successfully completing 
all seventy-three actions listed) of their first Action Plan, which covers the years 2006-2009. A 
sample of what the Program's resources have helped achieve include: 

restoration, protection and/or enhancement of over 29,000 acres of coastal 
wetlands; 
recovery and delisting of over 130 impaired coastal waterbodies, including our 
support to the efforts to restore water quality and delist Lake Pontchartrain; 
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successful award and implementation of over 550 cooperative science and 
restoration projects across the region; 
supporting the implementation of the integrated binational (U.S. and Mexico) 
early-warning detection systems for better coastal communities management of 
the impacts of Harmful Algal Blooms; and, 
supporting region-wide the science, technology development and expansion of 
wastewater treatment innovations to lower capital construction and operating 
costs while also restoring freshwater wetlands. 

Question #4: Would you continue making these kinds of grants or are there other problems 
you would like to tackle with additional funds? 

Answer: Yes, we would fully expect to use any additional funds provided to move more quickly 
and broadly into the priority areas that the collaborative partnership has identified in their most 
recent Action Plan. The Gulf States Alliance's new Action Plan II (2010-2014) was released in 
June 2009 and goes into effect in January, 2010. Consequently, we expect this blueprint to serve 
as our grants development guidance for the next 5 years. Note that the Action Plan process is 
dynamic, and able to adapt to emerging problems and priorities as they appear. 

Question 5: What is your current relationship with the Gulf States? 

Answer: EPA's Gulf of Mexico Program has a 21 year history of supporting the cooperative 
coastal environmental program development of the five Gulf States. Beginning with its 
inception in 2005, the Program transitioned, in partnership with NOAA's Coastal Services 
Center, to serve as the Gulf States Governors Alliance's primary technical and administrative 
partnership support office. To help coordinate management and guidance of the partnership 
effort in the Gulf, the Governors established a five member Management Team comprised of 
one executive appointment from each state. The current Coordinating Executive of the States' 
management team is Dr. Bill Walker, Director ofthe Mississippi Department of Marine 
Resources. The Gulf of Mexico Program facilitates virtually daily communication and process 
support for the States' Management Team and/or their appointments to each of the six priority 
teams established to carry out the partnership's Action Plan II. This approach, centered on 
shared accountability for implementing the regional Action Plan, has helped forge a strong team 
framework between the Program and all five states, based on mutual respect. In addition to the 
efforts of EPA's Gulf of Mexico Program, other offices within EPA such as the Office of Water, 
and the Regional Offices, operate support and oversight activities within the Gulf states. 

Question 6: Are there ways to help better ensure State participation or that State goals are 
being met? 

Answer: Since the formation of the Gulf Alliance in 2005, State participation and leadership in 
setting the Alliance's regional goals and objectives has been very effective. That is not to say 
that sustaining this level of participation is not an ongoing challenge given the current regional 
economic conditions. We are very sensitive to this, and work closely through each grants 
funding cycle to ensure that our projects remain in direct pursuit of the States' priority goals. 
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This approach allows us to most effectively compete for the limited availability and participation 
of essential State management and program staff. 

As to the question of ensuring the accomplishment of States goals, we believe the regional 
Alliance's Action Plan implementation process is the most effective method of keeping the 
partnership on an accountable and measurable course. The Action Plan process was designed by 
the States and they provide substantial time and resources to the development of this planning 
structure. Consequently, the Program uses this Action Plan as both the "blueprint" for the joint 
work that is undertaken and, the "yardstick" for transparent monitoring and reporting of the 
timeliness, and effectiveness of the partnership's combined efforts. 

Question #7: Would you be willing to submit comments and work with staff on the 
committee on how we can make improvements to S. 1311? 

Answer: We would welcome any opportunity to provide the staff with technical assistance. 

Question #8: S. 1311 builds the framework for a Gulf of Mexico Program very similar to 
the Chesapeake Bay Program that Congress last authorized in 2001 which is now being 
vastly expanded. Do you see a similar large scale expansion not only of funding but federal 
authority and regulation when S. 1311 is reauthorized in 5 years? Do you think limiting 
authority from more local agencies and giving it to groups like EPA in Washington would 
be a positive step? 

Answer: The Chesapeake Bay and Gulf of Mexico watersheds share a common challenge, 
which is the critical need for a reduction in nutrient pollution, and though their hydrology and 
ecology may differ (e.g. Mississippi River channeling for flood control and navigation purposes), 
EPA will be looking with significant interest at the methods being employed within the 
Chesapeake Bay and the Gulf of Mexico ecosystems for relevant 'lessons learned' that will help 
better inform and guide the evolving adaptive management activities in each geographic area. 
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Senator David Vitter 

Question #1: Do you see this program as having any impact or working in conjunction 
with current fisheries and ocean resource management proposals at NOAA? If so, please 
elaborate. 

Answer: One of the unique aspects of how well the Program works with the Gulf States Alliance 
involves the fact that EPA shares the administrative lead responsibility with NOAA and DOl. 
Like many science and resource agencies, NOAA is made up of a number of programs that cover 
a wide gamut of technical services. Whenever the Gulf States Alliance action priorities warrant, 
as they have in areas such as advancing the States' joint capacities to detect and track red tides 
throughout the Gulf through advanced remote sensing technologies and systems, the shared 
accountability framework has allowed us to more effectively bridge and integrate these programs 
as needed. The ongoing involvement ofNOAA's fisheries and resource management programs 
will be essential to meeting a number of the priorities outlined by the Governors' newest Action 
Plan II (i.e., coastal resource data integration and analysis, harmful algal bloom tracking systems 
support, nutrient programs management support, coastal community resilience technical support 
and tool development, and coastal habitat restoration support). 

Question #2: If this legislation is enacted, what immediate impacts would you like to see 
the grant program have and accomplish? 

Answer: As stated previously, the Program's grant activities are focused on implementing the 
partnership's regional Action Plan. If the legislation is enacted, we would immediately provide 
additional resources to the States and local partners to accelerate the implementation of the 
Action Plan in the order of priority established by the States. 
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Attachment A 

Share of the nutrient flux (mass per time) delivered to the Gulf of Mexico from 
States in the Mississippi and Atchafalaya River Basins. 

(Note: The States are listed in descending order of their percentage contribution to the total nutrient 
flux delivered to the Gulf of Mexico.) 

Total Nitrogen Total Phos(!horus 
State Percent Cumulative Delivered State Percent Cumulative Delivered 

of Total Percent of Yield of Total Percent of Yield 
Flux Total Flux ~kg km·2 ~r" 1 } Flux Total Flux {kg km'2 ~r" 1 } 

Illinois 16.8 16.8 1734.9 Illinois 12.9 12.9 117.4 
Iowa 11.3 28.1 1167.2 Missouri 12.1 25.0 89.4 
Indiana 10.1 38.2 1806.6 Iowa 9.8 34.8 89.2 
Missouri 9.6 47.8 800.5 Arkansas 9.6 44.4 94.6 
Arkansas 6.9 54.7 750.1 Kentucky 9.0 53.4 113.4 
Kentucky 6.1 60.8 879.5 Indiana 8.4 61.8 132.3 
Tennessee 5.5 66.3 757.7 Tennessee 5.3 67.1 61.9 

Ohio 5.4 71.7 I 082.3 Mississippi 4.4 71.5 101.6 

Mississippi 3.4 75.1 863.5 Ohio 4.1 75.6 72.1 

Nebraska 3.2 78.3 244.6 Oklahoma 3.3 78.9 24.1 

Kansas 3.1 81.4 221.7 Nebraska 3.3 82.2 21.9 
Minnesota 2.9 84.3 340.7 Kansas 2.6 84.8 16.2 
Wisconsin 2.7 87.0 406.8 Louisiana 2.4 87.2 67.4 
Oklahoma 2.5 89.5 206.1 Wisconsin 2.4 89.6 31.7 

Pennsylvania 1.9 91.4 705.0 West Virginia 2.1 91.7 52.8 

West Virginia 1.8 93.2 505.9 Minnesota 2.0 93.7 20.1 

Louisiana 1.7 94.9 513.0 Pennsylvania 1.9 95.6 61.9 

Alabama 1.1 96.0 925.6 South Dakota 1.6 97.2 11.0 

South Dakota 0.9 96.9 72.0 Alabama 0.9 98.1 72.7 

North Carolina 0.6 97.5 534.2 Texas 0.7 98.8 8.3 

Texas 0.6 98.1 80.9 Virginia 0.4 99.2 32.0 

Virginia 0.5 98.6 377.7 New York 0.2 99.4 50.0 

Montana 0.4 99.0 20.3 North Carolina 0.2 99.6 13.2 

North Dakota 0.2 99.2 34.6 Colorado 0.2 99.8 2.1 

New York 0.2 99.4 634.7 North Dakota 0.1 99.9 1.2 

Georgia 0.2 99.6 590.8 Montana 0.1 100.0 0.3 

Wyoming 0.1 99.7 11.7 Georgia 0.1 100.0 30.5 

Colorado 0.1 99.8 6.9 Maryland <0.1 100.0 37.5 

Maryland <0.1 99.9 640.9 Michigan <0.1 100.0 1.2 

Michigan <0.1 100.0 61.0 Wyoming <0.1 100.0 0.2 

New Mexico <0.1 100.0 0.1 New Mexico <0.1 100.0 <0.1 



EPA Responses to Lake Tahoe S. 2724 Questions for the Record from the Hearing before 
Senate Environment and Public Works Committee Held 02-24-10 

Senator Barbara Boxer 

1. Mr. Silva, EPA is leading efforts to restore large aquatic ecosystems in watersheds 
across the country, ranging from the Chesapeake Bay to the Great Lakes to the Gulf of 
Mexico. EPA has also provided critical technical and scientific advice to numerous 
additional restoration efforts. 

As we consider legislation to reauthorize the Lake Tahoe Restoration Act, which 
establishes a broader role for EPA in scientific and technical advice and coordination, 
what are the most important lessons we can learn from EPA's other large aquatic 
ecosystem restoration efforts? How can those lessons be applied to new or expanding 
efforts in other basins, including the Puget Sound, Columbia River, and Great Lakes? 

Response: The EPA's large aquatic ecosystem (LAE) programs, as well as the National Estuary 
Program, have a wide range of environmental challenges and approaches to those challenges. 
However, several principles guide their efforts which could be useful for other LAE programs. 
First, their governance structures have effectively integrated diverse stakeholders across large 
regions. The LAE programs provide a forum for open discussion that allow and encourage new 
members to participate. Second, the LAE programs produce science-based work that builds their 
credibility and shows their commitment to the entire range of stakeholders. Third, the LAE 
programs work on a watershed scale. Because environmental problems do not conform to 
political jurisdictions, the LAE programs define their management areas and management 
committees according to watershed boundaries and the ecosystems within them. Fourth, the LAE 
programs both work to convene stakeholders (so that they work together to conserve 
environmental resources) and conduct direct projects so they stay visible to build support for 
environmental conservation and funding. Fifth, The LAE programs have clear and measurable 
goals along with mechanisms to ensure accountability. The principles and lessons learned are 
relevant not only to LAEs, but to other watershed organizations who are working to implement 
watershed protection who can learn from the LAEs about innovative approaches to integrating 
science and management, fostering collaborative decision-making, and involving the public. 
While the LAEs may be home to certain elements that are not found in other areas (e.g., size, 
complexity, or multiple jurisdictional authorities), the LAEs' approach does not require the 
presence of these elements to be successfully applied. 

Senator Benjamin L. Cardin 

I. Does the Administration supportS. 2724, The Lake Tahoe Restoration Act; S. 2739, 
The Puget Sound Recovery Act of 2009; S. 3025, The Columbia River Restoration 
Act of2010; and S. 3073, The Great Lakes Ecosystem Protection Act? 

Response: EPA supports the goals of these bi lis and agrees with the sponsors of the legislation 
that protecting these important aquatic ecosystems is critical as is ensuring that 
restoration/recovery goals are met. While the Agency has not developed an official position on 



each bill, we are happy to continue working with the Committee and are committed to providing 
on-going technical assistance as the Committee's efforts proceed. EPA has long supported 
restoration of Lake Tahoe, and has been pleased to be an active participant in the interagency 
efforts that have occurred to date. The Lake Tahoe Restoration Act provides USEPA a much 
expanded role compared to current law, including a more active role in funding decisions and 
overseeing a broad range of watershed management projects in the basin (See sections 6, 11, 13, 
and 15). In turn, this will provide an expanded opportunity to EPA to help improve the water 
quality and restore the environment of the Lake Tahoe Basin watershed. EPA has not yet 
reviewed the other introduced bills to the same extent, but intends to follow-up with additional 
input on each. 

2. Does the Administration believe that each of the restoration initiatives addressed in 
these four bills has in place: 

• The right governance structure to maximize effectiveness and accoun.tability? If not, 
does the proposed legislation include such a governance structure? 

Response: The Lake Tahoe Restoration Act (L TRA) directs EPA, in coordination with other 
federal agencies, states and the Tahoe Regional Planning Agency (TRPA), to establish a 
comprehensive program to evaluate and report to Congress on progress to restore Lake Tahoe 
and our implementation of the provisions of this legislation. 

The 1997 Presidential Executive Order 13057 called for a federal partnership to coordinate 
actions to address economic and environmental concerns. The partnership includes USDA 
(Forest Service and the Natural Resources Conservation Service), US Army Corps of Engineers, 
Department of the Interior (Bureau of Reclamation, Fish & Wildlife Service, US Geological 
Survey), US Department of Transportation (US Federal Highways Administration, Federal 
Transportation Administration) and USEPA. 

TRPA, the nation's first bi-state environmental planning agency, the Lahontan Regional Water 
Quality Control Board, Nevada Division of Environmental Protection, and the California Tahoe 
Conservancy, are key state agency partners unified to protect and restore Lake Tahoe using 
existing regulatory authorities and conservation planning. 

The original L TRA (2000) was in large measure funded by the Southern Nevada Public Land 
Management Act (SNPLMA, 2003 amendment), under which an Implementation Agreement 
was developed that provides for extensive coordination among agencies and stakeholders in 
soliciting, evaluating, and selecting projects for Federal funding and management. 

Multiple committees have been established to coordinate and cooperate on decision making, 
strategic planning, and other actions for Lake Tahoe. They include representatives from the local, 
state, and federal agencies as well as a broad spectrum of stakeholders. Examples include the 
Lake Tahoe Federal Advisory Committee, the Tahoe Science Consortium, the Lake Tahoe Basin 
Executives, and the Tahoe Working Group. 
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The L TRA reauthorization bill provides for the continuation of the SNPLMA process, and 
enhances accountability by including rigorous reporting requirements (Sec. 13) supported by an 
ambitious science program (Sec. 11 ). 

• Effective adaptive management principles and procedures incorporated into its 
management structure? If not, does the proposed legislation include adequate 
principles and procedures? 

Response: Sec. 8 provides for projects to be prioritized based on the best available science 
(among other criteria), and provides for revised prioritization if necessary. Sec. 11 requires the 
development and regular update of an integrated programmatic assessment and monitoring plan 
through a proposed science program, and Sec. 13 requires annual reporting of accomplishments 
in accordance with performance measures. Together, these provisions constitute an effective 
adaptive management structure. The EIP itself was updated in June, 2009 using a similar 
approach, in accordance with the process described above. 

• Clear, measureable environmental and/or health-based goals? Are they well 
defined? If not, does the proposed legislation include an adequate mechanism for 
establishing and updating these measures? 

Response: The best example of a clear and measureable environmental goal is the Total 
Maximum Daily Load (TMDL), which constitutes the water quality protection and restoration 
plan for Lake Tahoe. The Tahoe TMDL is a scientifically rigorous TMDL that addresses both 
significant water and air quality impacts on lake clarity. It will address impacts to water quality 
from such sources as storm water runoff from roads, upland urbanized areas, commercial sites, 
and forest lands. Separate plans exist to address other resource areas, including fuels reduction in 
the vicinity of urban areas, and aquatic invasive species. Where current environmental goals are 
ill-defined or problematic, the bill provides for scientific support to evaluate and refine standards 
in Sec. 11(4). 

Again, EPA has not yet reviewed the other introduced bills to the same extent, but intends to 
follow-up with additional input on each. 
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Senate Committee on Environment and Public Works 
Subcommittee on Superfund, Toxics, and Environmental Health 

Hearing on "Assessing the Effectiveness of U.S. Chemical Safety Laws" 
February 3, 2011 

Questions for the Record 

Chairman Barbara Boxer, California 

Boxer lA. In 2009, the EPA initiated a chemical action plan for existing chemicals. Could you 
please describe the reasons for these plans, benefits of this type of action and any difficulties that 
the agency has experienced when developing and implementing the plans? 

Answer: The EPA created the chemical action plans under the EPA's Enhanced Chemical 
Management approach announced by Administrator Lisa Jackson in September 2009. This 
announcement included the release of a set of administration principles to help guide Toxic 
Substances Control Act (TSCA)reform and a comprehensive approach to enhance the EPA's 
chemical management program using the agency's existing authorities under TSCA to achieve 
the following goals: 

• Identify chemicals that pose significant risk and take action to address those risks; 
• Obtain information to fill gaps in health and safety data on chemicals; and 
• Make more information on chemicals transparent and accessible to the public. 

In selecting chemicals for action plan development, the agency accessed readily available 
information on hazard, use, and exposure. The initial chemicals selected were chosen on the 
basis of multiple factors, including, among others: 

• Chemicals identified as persistent, bio-accumulative, and toxic; 
• High production volume chemicals; 
• Chemicals in consumer products; 
• Chemicals potentially of concern for children's health because of reproductive or 

developmental effects; 
• Chemicals subject to review and potential action in international forums; 
• Chemicals found in human bio-monitoring programs; and 
• Chemicals in categories generally identified as being of potential concern in the new 

chemicals program. 

Between December 2009 and April 2011, the EPA developed and made public ten Action Plans 
addressing various chemicals or groups of chemicals with potential risks to human health or the 
environment. The Action Plans summarize the potential risks from the chemicals and identify 
steps the agency may take to address those risks and/or gather additional data on the chemicals. 
These actions include a range of approaches under TSCA including requiring the submittal or 
development of data needed to help assess risks under TSCA Sections 4 and 8, requiring 
notification to the EPA under Section 5 before new uses ofthe chemicals that might increase 
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exposure and risk, and consideration of control measures under Section 6. The Action Plans also 
consider identification of safer alternatives to some of the high risk chemicals and uses. 

Boxer lB. Please also describe: 
A. How the creation of these plans and the generation of information resulting from these plans 

can be expedited; 
B. Any gaps in information needed to protect public health that may remain following the 

completion of these plans; and 
C. Whether this type of information, and any additional information, should generally be 

provided for other chemicals, including new chemicals if the Toxic Substances Control Act is 
modified during reauthorization. 

Answer: While the EPA is moving as expeditiously as possible to develop rules using current 
TSCA authorities to the greatest extent possible to develop the actions necessary to address the 
risks identified in the Action Plans, the EPA should have clear authority to take risk management 
actions when chemicals do not meet the safety standard, with flexibility to take into account a 
range of considerations, including children's health, economic costs, social benefits, and equity 
concerns. 

The Administration Principles released in 2009 broadly outline the tools the EPA needs, such as 
data call in, to quickly and efficiently require testing or obtain other information from 
manufacturers that is relevant to determining the safety of chemicals. Manufacturers should be 
required to provide sufficient hazard, exposure, and use data for a chemical to support review by 
the agency. Exposure and hazard assessments from manufacturers should be required to include 
a thorough review of risks to sensitive subpopulations. The EPA's authority to require 
submission of use and exposure information should extend to downstream users of chemicals. 

Clear, enforceable and practicable deadlines applicable to the agency and industry should be set 
for completion of chemical reviews, in particular those that might impact sensitive 
subpopulations. The EPA should have the authority to set priorities for conducting safety reviews 
on existing chemicals based on relevant risk and exposure considerations. 

Outlined below is the complete set of the Administration Principles for TSCA Reform: 

1. Chemicals Should Be Reviewed Against Safety Standards That Are Based on Sound 
Science and Reflect Risk-based Criteria Protective of Human Health and the 
Environment. 

The EPA should have clear authority to establish safety standards that are based on scientific 
risk assessments. Sound science should be the basis for the assessment of chemical risks, 
while recognizing the need to assess and manage risk in the face of uncertainty. 

2. Manufacturers Should Provide the EPA With the Necessary Information to Conclude 
That New and Existing Chemicals Are Safe and Do Not Endanger Public Health or the 
Environment. 

Manufacturers should be required to provide sufficient hazard, exposure, and use data for a 
chemical to support a determination by the agency that the chemical meets the safety 
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standard. Exposure and hazard assessments from manufacturers should be required to include 
a thorough review ofthe chemical's risks to sensitive subpopulations. Where manufacturers 
do not submit sufficient information, the EPA should have the necessary authority and tools, 
such as data call in, to quickly and efficiently require testing or obtain other information from 
manufacturers that are relevant to determining the safety of chemicals. The EPA should also 
be provided the necessary authority to efficiently follow up on chemicals which have been 
previously assessed (e.g., requiring additional data or testing, or taking action to reduce risk) 
if there is a change which may affect safety, such as increased production volume, new uses 
or new information on potential hazards or exposures. The EPA's authority to require 
submission of use and exposure information should extend to downstream processors and 
users of chemicals. 

3. Risk Management Decisions Should Take into Account Sensitive Subpopulations, Cost, 
Availability of Substitutes and Other Relevant Considerations. 

The EPA should have clear authority to take risk management actions when chemicals do not 
meet the safety standard, with flexibility to take into account a range of considerations, 
including children's health, economic costs, social benefits, and equity concerns. 

4. Manufacturers and the EPA Should Assess and Act on Priority Chemicals, Both 
Existing and New, in a Timely Manner. 

The EPA should have authority to set priorities for conducting safety reviews on existing 
chemicals based on relevant risk and exposure considerations. Clear, enforceable and 
practicable deadlines applicable to the agency and industry should be set for completion of 
chemical reviews, in particular those that might impact sensitive subpopulations. 

5. Green Chemistry Should Be Encouraged and Provisions Assuring Transparency and 
Public Access to Information Should Be Strengthened. 

The design of safer and more sustainable chemicals, processes, and products should be 
encouraged and supported through research, education, recognition, and other means. The 
goal ofthese efforts should be to increase the design, manufacture, and use of lower risk, 
more energy efficient and sustainable chemical products and processes. 

TSCA reform should include stricter requirements for a manufacturer's claim of Confidential 
Business Information (CBI). Manufacturers should be required to substantiate their claims of 
confidentiality. Data relevant to health and safety should not be claimed or otherwise treated 
as CBI. The EPA should be able to negotiate with other governments (local, state, and 
foreign) on appropriate sharing of CBI with the necessary protections, when necessary to 
protect public health and safety. 

6. The EPA Should Be Given a Sustained Source of Funding for Implementation. 

Implementation of the law should be adequately and consistently funded, in order to meet 
the goal of assuring the safety of chemicals, and to maintain public confidence that the EPA 
is meeting that goal. To that end, manufacturers of chemicals should support the costs of 
agency implementation, including the review of information provided by manufacturers. 

Additionally, the EPA is taking steps to implement various items outlined in the Action Plans. 
Those proposals are currently undergoing interagency review. 
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Boxer 2: In 2008, the EPA issued a safeguard to address the threats to human health, including 
children's health, from lead chips and dust during and following renovation and repair work. 
Please describe the expected benefits of the agency's implementation of the Lead, Repair and 
Renovation safeguards, how implementation is progressing, and the steps that the agency has 
taken to ease implementation for small businesses. 

Answer: Exposure to lead paint (above 5 ugldL) affects over one million children today, with 
children under the age of six at the greatest risk. The benefits of the rule result from the 
prevention of adverse health effects attributable to lead exposure. Neurotoxic effects in children 
and cardiovascular effects in adults are known to occur at very low blood-lead concentrations (at 
or below 5 to 10 Jlg/dL). These categories of effects are and the potential effect levels are well 
substantiated and currently of greatest public health concern. 

The EPA promulgated the Lead Renovation, Repair and Painting (LRRP) rule in 2008 pursuant 
to the requirements ofthe Residential Lead-Based Paint Hazard Reduction Act of 1992 to help 
reduce potential exposure to lead-based paint hazards, including toxic lead paint dust, created by 
renovation activities. In 2010 the LRRP was amended to cover all pre-1978 housing, making it 
more protective. 

As of September 21, 2011, the EPA has accredited 573 training providers (including 346 
traveling trainers) who have conducted more than 34,000 classes, training an estimated 725,000 
people in the construction and remodeling industries to use lead-safe work practices. The EPA 
has approved 92,631 firms (110,460 firms including those approved by authorized states). 

The Agency has taken many steps to ease implementation for small businesses. Prior to 
developing the proposed rule, the EPA organized a Small Business Advocacy Review (SBAR) 
panel, which included representatives from the EPA, the Small Business Administration, and the 
Office of Management and Budget. The SBAR panel consulted with small entities on cost and 
economic implications of the proposed regulation for small entities. As a result of this 
consultation with small businesses, the EPA sought a quick, inexpensive, reliable, and easy to 
perform alternative to a requirement for laboratory lead-dust testing ("clearance") as a means of 
determining that the renovation job was complete. The LRRP rule's cleaning verification 
process ensures that leaded dust created by renovations is adequately cleaned up without the 
expense and time required for laboratory testing. 

Also, the LRRP rule was finalized in 2008, and allowed two years before the rule became fully 
effective and renovators were required to follow the work practices. To further assist small 
businesses who expr~ssed concern about their ability to obtain worker training and the EPA 
certification, shortly after the rule became effective the EPA provided renovation firms and 
workers additional time to obtain the necessary training and certification in order to comply with 
the new rule. The rule also allows for flexibility in a number of areas that should be particularly 
helpful to small businesses; for example, certified renovators are not required to be on site at all 
times. Additional flexibility is provided by allowing on the job training to allow for hiring 
flexibility (e.g., temporary/day laborers). In the first year ofthe program, the EPA's focus has 
been on compliance assistance, rather than penalty enforcement. In addition, the EPA also 
issued a regulation as part of the recent amendments to the LRRP rule, which became effective 
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on October 5, 2011, that allows renovators the flexibility of taking paint chip samples as another 
method of determining the presence of lead-based paint. 

Ranking Member James M. Inhofe, Oklahoma 

Inhofe 1. Please describe your view of the "new chemicals program." Does the program allow 
companies to send dangerous chemicals into the stream of commerce without any controls or 
restrictions? 

Answer: The EPA believes that the new chemicals program has effectively used the tools 
available under TSCA to allow the agency to review new chemicals prior to introduction into the 
marketplace. The EPA's New Chemicals Program helps manage the potential risk to human 
health and the environment from chemicals new to the marketplace. The program functions as a 
"gatekeeper" that can identify conditions, up to and including a ban on production, to be placed 
on the use of a new chemical before it is entered into commerce. Anyone who plans to 
manufacture or import a new chemical substance for a nonexempt commercial purpose is 
required by section 5 of TSCA to provide the EPA with notice before initiating the activity. 
Because of limitations in the data generally available for new chemicals, it is possible that some 
health risks to workers, consumers, and the general population as well as ecological risks to 
aquatic and terrestrial organisms may not be identified during premanufacture reviews. TSCA 
does not require a safety determination for new chemicals, except for exemptions under TSCA 
section 5(h)(4). 

Inhofe 2. Could you describe what information is required to be submitted under the new 
chemicals program when a company submits a premanufacture notice? After this information is 
submitted to the agency, does the EPA analyze it or conduct any sort of assessment? If so, after 
an assessment is conducted, does the EPA have the ability to prohibit or limit manufacture of the 
substance or ask the company to develop and submit additional data? 

Answer: Premanufacture notices (PMNs) and exemption applications must include information 
such as specific chemical identity, use, anticipated production volume, exposure and release 
information, and any existing test data in the control or possession of the notice submitter. 
TSCA does not require that new chemical notices accompanied by basic hazard, exposure, and 
use data that would allow the agency to make a positive determination that a new chemical will 
not present an unreasonable risk of injury to health or the environment. However, as explained 
in the following paragraphs, the EPA can require the development of such information by the 
submitter of the PMN if the EPA makes certain determinations under TSCA Section 5(e). 

Based on the information provided, PMNs and exemption applications are reviewed by the EPA 
to evaluate whether the substance may present an unreasonable risk of injury to human health or 
the environment or whether the substance, if produced in substantial quantities, may be 
anticipated to enter the environment in substantial quantities or result in substantial or significant 
exposure to the substance. 
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The EPA can take regulatory action under TSCA section 5(e) or section 5(f) to prohibit or limit 
the manufacture, processing, distribution in commerce, use, and disposal of a new chemical 
substance if the EPA determines that: 

• There is insufficient information to evaluate the human health and environmental effects 
of the substance; and 

• The substance may present (section 5(e)) or will present (section 5(f)) an unreasonable 
risk of injury to human health or the environment; or 

• The substance will be produced in substantial quantities and may be anticipated to enter 
the environment in substantial quantities or there may be significant or substantial human 
exposure. 

In such cases, section 5( e) orders are almost always issued as consent orders that are signed by 
both the EPA and the chemical manufacturer. Given the insufficient information finding, most 
section 5( e) orders require the PMN submitter to develop and submit to the EPA certain toxicity 
or fate tests before exceeding a specified production volume ("test trigger") designed to allow 
sales of the chemical to generate enough revenue to pay for the testing. Exposure-based section 
5( e) orders consist primarily of a requirement to conduct triggered testing (plus recordkeeping 
and "risk notification" in case the test data indicates a risk.) Risk-based section 5(e) orders, 
depending on the type of concerns identified by the EPA for a given PMN substance, typically 
also require exposure controls such as gloves, goggles, respirators, specified disposal 
technologies or restrictions on releases to water, and hazard communication such as material 
safety data sheets (MSDS), labels, and training. The EPA typically issues Significant New Use 
Rules (SNURs) for PMNs with risk-based consent orders to ensure that other future 
manufacturers and processors of chemicals under consent orders are subject to the same terms 
and conditions of the consent order. 

The EPA also has the authority to issue SNURs without a §5(e) Consent Order ifthe EPA 
determines that activities other than those described in the PMN may result in significant 
changes in human exposure or environmental release levels and/or that concern exists about the 
substance's health or environmental effects. SNURs typically identify testing that the EPA 
recommends be submitted with any SNUN to enable the EPA to better evaluate the potential 
risks associated with a new use. 

Inhofe 3. If the agency is able to make either of these findings based on the available 
information, the EPA may take action under TSCA section 5( e) to prohibit or limit the 
manufacture, processing, distribution in commerce, use, and disposal of a new chemical 
substance, pending the development of additional information. How is the EPA striking the 
proper balance between protecting confidential business information and providing the public 
with information they need? 

Answer: Over the past two years, the EPA has taken a number of significant steps to increase 
the public's access to chemical information and increase transparency by reducing unwarranted 
claims of confidentiality. For example, on November 28, 2011, the EPA announced that the 
agency has made publicly available hundreds of studies on chemicals that had previously been 
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treated as Confidential Business Information (CBI). These efforts are part of the EPA's efforts 
to make public chemical information that is not entitled to CBI status. 
The EPA's efforts to promote transparency in no way affect how legitimate CBI is handled or 
protected by the EPA. The agency has long established, well developed processes for the 
management and handling of all materials claimed by submitters as CBI and regulations which 
implement TSCA section 14 (disclosure of data). CBI may only be declassified through the 
regulatory processes provided at 40 CFR Part 2 and also the TSCA specific regulations at 40 
CFR 700 et seq. A copy of the November 28, 2011 announcement can be found at: 
http:/ /yosemite.epa.gov/opa/admpress.nsf/a543211 f64e4d 1998525735900404442/5b93edal f3ee 
7bba85257951 0075728f!OpenDocument. 

lnhofe 3A. With six IRIS risk assessments currently being delayed and reviewed due to concerns 
over the lack of"scientific integrity," what steps has the EPA taken to ensure that chemicals are 
properly reviewed using the best available science to get accurate and unbiased results? 

Answer: In June 2010, the EPA became aware of the results of a report written by the National 
Toxicology Program (NTP), a program administered by the National Institute of Environmental 
Health Sciences (NIEHS), which outlined a review of research completed by the Ramazzini 
Institute, a lab in Italy that conducts animal testing to evaluate the potential cancer-causing 
effects of chemicals. The report discussed findings from an NIP assessment of an animal study 
on methanol and recommended that further pathology reviews by carried out to resolve 
differences of opinion between NTP scientists and the Ramazzini Institute in the diagnoses of 
certain cancers reported in the study. 

To ensure the highest level of scientific integrity in its work, the EPA undertook a thorough 
review of all ongoing and previous chemical assessments to determine which, if any, relied 
substantially on cancer testing from the Ramazzini Institute. The EPA found six assessments, 
four of which were in draft form, that relied substantially on Ramazzini data. The four draft 
assessments are methanol, methyl tertiary-butyl ether (MTBE), ethyl tertiary-butyl ether (ETBE), 
and acrylonitrile, and the two final assessments are vinyl chloride and 1, 1-dichloroethylene. Out 
of an abundance of caution, in the spirit of scientific integrity, and to ensure the agency's 
chemical assessments are grounded in the soundest possible science, the EPA placed the four 
draft assessments on hold pending further review. 

In April 2011, the EPA announced its plan for addressing the four draft Integrated Risk 
Information System (IRIS) assessments that were placed on hold in June 2010, pending a review 
of some of the underlying studies relied on in the assessments. 

The EPA and the NIEHS decided to jointly sponsor an independent Pathology Working Group 
(PWG) review of selected studies, including the methanol cancer assessment study on which the 
original NTP report was based. The review is nearing completion. The results will be made 
public and the four draft assessments will remain on hold until its completion. 

The EPA will evaluate the results of the PWG review to inform conclusions about Ramazzini 
Institute tumor findings for the four draft assessments and two fmal assessments. These steps 
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will ensure that the agency is basing its assessments on the best possible scientific information 
and adhering to the strongest principles of scientific integrity. 

Inhofe 4. Many advocates of TSCA reform, including the EPA, argue regularly that the current 
TSCA law does not "provide the tools" necessary ''to adequately protect human health and the 
environment." Recently, the EPA has drafted an "Inventory Update Reporting" rule to expand 
industries reporting requirements under TSCA; announced a new general practice of reviewing 
confidential business information claims under TSCA; mandated that manufacturers of 19 
chemicals or large volume conduct testing and provide data to the agency using TSCA authority; 
drafted multiple chemical action plans; and stepped up efforts to regulate articles under TSCA. 
Based on these and other examples, it would appear that part of the problem with TSCA is that a 
number of its authorities have not been utilized rather than the law itself lacking the necessary 
"tools". Are there other authorities in TSCA currently not being used? Are there authorities that 
have been hindered by legal decisions or interpretations that could be clarified with simple 
legislation? 

Answer: Current TSCA authorities place legal and procedural requirements on the EPA before 
the agency can request the generation and submission of health and environmental effects data 
on existing chemicals, and take regulatory action. It has also proven difficult in some cases to 
take action to limit or ban chemicals found to cause unreasonable risks to human health or the 
environment. Even if the EPA has substantial data and wants to protect the public against known 
risks, the law creates obstacles to quick and effective regulatory action. For example, in 1989, 
after years of study and nearly unanimous scientific opinion about the risk, the EPA issued a rule 
phasing out most uses of asbestos in products. Yet, a federal court overturned most of this action 
because it found the rule had failed to comply with the requirements ofTSCA. To date, the EPA 
has only been able to require testing on just more than 200 of the 84,000 chemicals listed on the 
TSCA Inventory, and has regulated or banned five of these chemicals under Section 6 ofTSCA. 

Nonetheless, the EPA has a responsibility to do all that it can under current authority to assess 
chemicals and take appropriate action to protect human health and the environment. The EPA is 
attempting to utilize the array of tools under TSCA to gather adequate data on and address any 
potential risks presented by chemicals. TSCA needs to be updated to increase confidence that 
chemicals used in commerce, which are vital to our Nation's economy, are safe and do not 
endanger the public health and welfare of consumers, workers, and especially sensitive sub
populations such as children, or the environment. 

This much needed legislative reform should give the EPA the mechanisms and authorities to 
expeditiously target chemicals of concern and promptly assess and regulate new and existing 
chemicals. 

Inhofe 5. If TSCA was reformed to mandate the testing of all chemicals in commerce, new and 
old, how would the EPA deal with the massive new administrative burden? How could the 
agency ensure that chemicals are reviewed in a timely enough manner not to stifle innovation 
and hurt industries? How could the EPA ensure that all the new testing required would be done 
accurately using the best available science? 
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Answer: It is difficult to fully determine the impact that a new bill will have on the EPA's 
ability to address new mandates. 

The Administration Principles for TSCA Reform state that chemicals should be reviewed against 
safety standards that are based on sound science and reflect risk-based criteria protective of 
human health and the environment, and that the EPA should have clear authority to establish 
safety standards that are based on scientific risk assessments. Further, manufacturers should be 
required to provide sufficient hazard, exposure, and use data for a chemical to support a 
determination by the agency that the chemical meets the safety standard. Where manufacturers 
do not submit sufficient information, the principles state that the EPA should have the necessary 
authority and tools, such as data call in, to quickly and efficiently require testing or obtain other 
information from manufacturers that are relevant to determining the safety of chemicals. Clear, 
enforceable and practicable deadlines applicable to the agency and industry should be set for 
completion of chemical reviews, in particular those that might impact sensitive subpopulations. 

The principles also state that the EPA should be given a sustained source of funding for 
implementation in order to meet the goal of assuring the safety of chemicals, and to maintain 
public confidence that the EPA is meeting that goal. 

Inhofe 6. Would there be meaningful public health benefits or environmental gains if the EPA 
created a minimum data set for chemicals that have been extensively studied and toxicity and 
exposure levels are well known? 

Answer: Currently, the EPA lacks basic information on the potential health and environmental 
effects of many chemicals. While chemicals which demonstrate high toxicity and result in 
exposure above levels of concern should obviously be the focus of risk management efforts, one 
of the challenges the proposed legislation is seeking to address is a lack of available data needed 
to determine which chemicals are safe at current use levels and which should have controls in 
place. Rectifying this lack of data is an important goal of TSCA reform legislation. 

Different classes and categories of chemicals may require different data sets, given differing 
characteristics and uses. Input from interested parties will help identify the requirements which 
should be put in place. If required data exist, the EPA would seek to avoid duplication and 
redundant reporting. 

Inhofe 7. A comparison is often made between TSCA and laws such as FIFRA or FFDCA, 
which regulate pesticides, to highlight a perceived lack of proper authority and safety standards 
to regulate chemicals. Isn't there a clear distinction in many cases between the products these 
laws regulate - TSCA regulating thousands of often innocuous chemicals used in everyday life
while FIFRA and FFDCA regulate products specifically manufactured to be, in many instances, 
poisonous? Doesn't it make sense to look at these categories of chemicals and products through 
different lenses? 

Answer: The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and the Federal 
Food, Drug, and Cosmetic Act (FFDCA) provide the federal government with effective authority 
to require manufacturers to provide the data necessary for review and approval as well as 
effective authority to remove risky products from the marketplace. The EPA recognizes that not 
all chemicals should be subject to the same level of scrutiny or regulation but it is important that 
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these chemicals be evaluated using the best available data and a more complete understanding of 
the exposure pathways and scenarios. It is also important that the EPA have the regulatory tools 
it needs to determine if these chemicals are being used safely as well as the ability to take action 
if they are not. The EPA has effectively implemented FIFRA and FFDCA and applied the safety 
standards set forth in those statutes for many years. 
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Committee on Environment and Public Works 
United States Senate 
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Dear Chairman Boxer: 

Thank you for your letter of July 10, 2012, to Gina McCarthy requesting responses to Questions 
for the Record following the June 19, 2012, hearing before the Committee on Environment and 
Public Works entitled, "Review of Recent Environmental Protection Agency Air Standards for 
Hydraulically Fractured Natural Gas Wells and Oil and Natural Gas Storage." 

The responses to the questions are provided as an enclosure to this letter. If you have any further 
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Congressional and Intergovernmental Relations at (202) 564-2095. 
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Enclosure 

Environment and Public Works Committee Hearing 
June 19, 2012 

Follow-Up Questions for Written Submission 

Questions for Gina McCarthy 
Questions from: Senator James lnhofe 

New Source Review Aggregation 
1. In September 2009, you withdrew (without notice and comment rulemaking) the previous 
Administration's determination that oil and gas fields do not need to be aggregated for purposes of 
New Source Review permitting. You replaced the previous law and policy that provided certainty 
to oil and gas development with a case-by-case subjective analysis, which has created uncertainty, 
lawsuits, and challenges to oil and gas permits throughout the United States. What led the Agency 
to determining the previous law or policy was incorrect? Was there any concern at the Agency 
that replacing the previous law or policy with a case-by-case subjective analysis would lead to 
substantial uncertainty in the development of oil and gas resources? 

Response: 
Source determinations under the New Source Review (NSR) program have always been made on a case
by-case basis, using three regulatory criteria (whether activities are under common control, are 
contiguous or adjacent, and whether they are part of the same industrial grouping). The January 12, 
2007, guidance memorandum "Source Determinations for Oil and Gas Industries" issued by Acting 
Assistant Administrator William Wehrurn (the 2007 memo) was not a "determination that oil and gas· 
fields do not need to be aggregated" and did not mandate application of a particular approach to 
determining whether oil and gas fields need to be aggregated for purposes ofNSR and Title V 
permitting. Rather, it was a non-binding policy statement that set forth a possible methodology for 
making source determinations in the oil and gas industry. The 2007 memo attempted to simplify the 
analysis required by the existing NSR and title V regulations by focusing on only one of the three 
regulatory criteria for source determinations, looking at proximity to determine whether activities are 
"contiguous or adjacent." This focus on just one of the three regulatory factors caused confusion. To 
avoid this confusion, in 2009 the EPA withdrew the 2007 memo and affirmed that all three regulatory 
criteria still apply, and must be assessed as usual when making a case-by-case determination of whether 
activities should be aggregated. This is consistent with our existing NSR regulations ( 40 C.F .R. 52.21 ), 
as explained in the 1980 preamble to the promulgation of those regulations ( 45 FR 52676) and as 
demonstrated through almost 30 years of historical practice making source determinations across a 
number of industries, including the oil and gas industry. 

2. I understand that there is an on~going pilot program in EPA Region 8 that resulted from an 
appeal of a permit issued pursuant to the case-by-case subjective policy that you placed into effect. 
The pilot program requires the oil and gas industry to provide a vast amount of information in its 
permit applications that were never before required to demonstrate why oil and gas fields should 
not be treated as a traditional industrial facility. Why and under what authority did EPA require 
such an increase burden on the oil and gas industry? What affects would EPA estimate this new 
level of documentation would have on future litigation, paperwork, and regulatory certainty to oil 
and gas developers? 
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Response: 
As discussed in the response to question one above, the EPA has not changed the regulatory factors used 
to determine whether emissions activities belong to the same major stationary source. The pilot program 
was developed for the purpose of studying, improving, and streamlining the way the regulatory criteria 
are used in making oil and gas source determinations in new or renewal title V permits. The pilot 
program was developed to settle a challenge to a permit-to-operate issued by the EPA. In this case, the 
applicant had to provide similar information to the EPA fairly late in the permitting process so that the 
Agency could provide a required response to public comments regarding the source determination. The 
pilot program avoided further proceedings in that matter, while developing information that could 
strengthen the EPA's record in making future source determinations. This will ultimately result in less 
paperwork and provide earlier and greater regulatory certainty as to the application of the regulatory 
criteria to the oil and gas sector. The pilot program is time and location limited. It only applies to the 
first six title V permit applications (new or renewal) submitted to EPA Region 8, or until October 2013, 
whichever comes first. To date, no permit applications have been received under the pilot program. 

3. Does EPA intend for New Source Review permitting to be applicable to oil and gas fields? How 
could an oil and gas field be permitting under the NSR pre-construction permitting program when 
the expansion and development of an oil and field evolves over time and is not a traditional 
industrial source? 

Response: 
The Clean Air Act requires that NSR permitting apply to any new or modified source that has the 
potential to emit regulated pollutants greater than threshold amounts. NSR permitting is not limited to 
specific industry categories and thus also applies to oil and gas sources if they have sufficiently large 
potential emissions. There are oil and gas sources that are major sources and have sought permits. 
Many industries have sources that evolve over time, and the NSR program applies to changes at sources 
that make physical or operational changes that result in an increase in emissions greater than the 
significance threshold. 

4. Emissions at well-sites have never been regulated under NSPS because well pad emissions are 
extremely low. How does EPA justify regulating the oil and gas industry given that emissions from 
these sites are well below any threshold of concern? 

Response: 
Natural gas well completion activities are a significant source of volatile organic compound (VOC) 
emissions, which occur when natural gas and non-methane hydrocarbons are vented to the atmosphere 
during flowback of a hydraulically fractured gas well. VOCs are precursors to ozone and PM2.5, both of 
which have been shown to have adverse health effects at low levels of exposure. The EPA estimates that 
uncontrolled gas well completions involving hydraulic fracturing vent substantially (approximately 200 
times) more VOCs than uncontrolled completions not involving hydraulic fracturing (i.e., conventional 
gas wells). Specifically, the EPA estimates that uncontrolled well completion emissions for a 
hydraulically fractured gas well are approximately 23 tons ofVOCs, whereas emissions for a 
conventional gas well completion are around 0.12 tons VOCs. Prior to this rulemaking, the last NSPS for 
the Oil and Gas Sector was promulgated in 1985. At that time, hydraulically fractured gas wells were not 
common, thus VOC emissions at wells sites were far lower than they are today. Additionally, the 
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information the EPA received on hydraulically fractured oil wells suggests that emissions from these 
wells are far lower than gas wells, and thus emissions from hydraulic fracturing of oil wells are not 
covered under this NSPS. 

S. Other Clean Air Act programs, such as minor source permitting programs that are 
implemented by the States, were already regulating the low emitting sources in the oil and gas 
industry. Why did EPA find it necessary to regulate these low emitting sources when the States 
were already doing so under the Clean Air Act? 

Response: 
This rulemaking draws from successful aspects of existing state programs in Wyoming and Colorado 
and applies these standards nationally, leveling the playing field across all states and providing 
substantial and cost-effective health and environmental benefits. As described in the response to 
question four, well completions at hydraulically fractured gas wells are a substantial source ofVOC 
emissions. Colorado and Wyoming are already regulating these emissions, but hydraulic fracturing is 
rapidly spreading across the country and into states without permitting programs designed for this new 
form of gas exploration and production. A national program based on the successes of existing state 
programs yields significant benefits to human health and the environment. 

6. In the 2008 Consolidated Appropriations Act, Congress directed EPA to inventory of 
greenhouse gas (GHG) emissions above "appropriate thresholds." Subpart W is the section of the 
resultant EPA rule targeting onshore oil and natural gas production. In theory, only a facility that 
meets the threshold of 25,000 tons/year would be required by the rule to purchase and install 
monitoring equipment and report GHG emission levels to EPA. However, even though most 
individual wells would never come close to meeting the GHG thresholds, EPA's sweeping 
definition of a single "facility" will require operators to install costly equipment on every well. 
This is because in its novel definition, EPA defines a "facility" as a bundling of all petroleum or 
natural gas equipment on a well pad or associated with a well pad in a single hydrocarbon basin. 
Significantly, some of these hydrocarbon basins are so large that under this expansive approach 
all wells under common ownership along the Gulf Coast of Texas and Louisiana and are treated as 
one facility. Likewise, all wells under common ownership in State of Pennsylvania would be 
considered one facility. Why has EPA created this unprecedented definition of "facility?" Why did 
EPA not use a definition equivalent to the defmition of a facility under the Clean Air Act as 
modified by the intent of Section 112 (n)( 4)? 

Response: 
When the EPA proposed subpart W of the Greenhouse Gas Reporting Rule, its goal was to provide a 
facility definition that all producers can directly apply, and that would be both practical and cost
effective. The EPA sought public comment on a range of possible options for defining the facility that 
would report with respect to onshore petroleum and natural gas production, ranging from defining the 
facility at the individual well pad, to defining the facility at the field-level, to defining the facility at the · 
basin-level. Taking into account public comments, the EPA finalized the definition of a facility with 
respect to onshore petroleum and natural gas production using a basin-level approach because the 
operational boundaries and basin demarcations are clearly defined, widely known, and the approach 
covered over 80 percent of emissions from onshore petroleum and natural gas production. 
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In addition, the EPA developed subpart W in a way that would maximize rule coverage while keeping 
reporting burden to a minimum, including the reporting burden on small facilities. For example, the 
EPA provided a threshold for reporting, and certain methodologies for specific emission sources allow 
for alternative methods that would reduce burden and maintain data quality. The GHG calculation 
methodologies used in the rule generally include the use of engineering calculations, emissions 
modeling software, and emission factors, or, when other methods are not feasible, direct measurement 
of emissions. 

Subpart W is a reporting rule that collects information on the location and magnitude of GHG emissions 
from petroleum and natural gas systems. In contrast, Clean Air Act section 112 is a standard setting 
requirement to regulate air toxics (also referred to as "hazardous air pollutants" or "HAP") listed in that 
section. 

7. Despite the exploration and production industry being such a small contributor to GHG 
emissions, with the more significant amounts coming from an even smaller subset of wells, EPA 
has put forth a proposal that would impose costly, confusing compliance burdens on almost all 
operators. Even of the smallest wells, at the real risk of having them be shut-in, must conduct 
what was supposed to be one year inventory on whether industry's GHG emissions are closer to 3 
or 6 percent. What was EPA's rationale for selecting an this expansive approach burdening all 
producers as opposed to a more strategic proposal that would target the few sources with the 
greatest potential to emit GHGs? 

Response: 
All·producers are not required to report under subpart W of the Greenhouse Gas Reporting Rule. The 
EPA did consider options to minimize burden, and finalized a threshold for reporting from onshore 
petroleum and natural gas production of25,000 metric tons C02 equivalent, meaning that facilities that 
fall below the threshold are not required to report. Many industry stakeholders expressed support for a 
25,000 metric ton C02 equivalent threshold because it sufficiently captures the majority of GHG 
emissions in the United States, while excluding many of the smaller facilities and sources. 

8. Inexplicably, EPA has already promulgated NESHAPS and NSPS for the very emissions it 
purports to inventory. If this rule really needed for EPA to obtain accurate and reliable emissions 
measures, why did EPA already set NESHAPS and NSPS requirements before obtaining these 
inventories? 

Response: 
The purpose of the oil and gas regulations was not to inventory GHG emissions, but to control VOC and 
hazardous air pollutant (HAP) emissions from this sector. The EPA used several sources of data in order 
to base these rules on the most accurate information on the oil and gas industry possible. Some examples 
of these sources are: 

• Data provided by the oil and natural gas industry to the EPA Natural Gas STAR Program. The 
program has been working collaboratively with industry since 1993. 
• Data provided as part of the formal public notice and comment process during the rulemaking. 
• Gas composition profiles from the Western Regional Air Partnership (WRAP). 
• Data from the National Emissions Inventory (NEI) to perform the Risk Assessment. 
• Data from the 2011 update ofthe U.S. Inventory of Greenhouse Gas Emissions, which included 
over 1 ,000 production wells across the United States. 
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While the EPA is confident that our current rules were based on the best information available when 
they were released, including the 2011 update of the U.S. Inventory of Greenhouse Gas Emissions, the 
EPA will continue to refine and improve our knowledge of the oil and gas industry as data and 
information become available. This process of continual improvement requires updating the U.S. 
Inventory of Greenhouse Gas Emissions as emissions change and new data become available. 

General 
9. EPA cannot regulate technology into existence. Experts have serious concerns that the 
equipment prescribed to conduct Reduced Emission Completions will simply not be available in 
time to comply with the final rule schedule. If it takes years to manufacture sufficient specialized 
equipment and adequately train operators how to safely conduct these operations, how will EPA 
accommodate these anticipated impracticabilities? 

Response: 
Through EPA and industry events and collaborative studies, the EPA has interacted with operating 
companies that have extensive experience implementing reduced emissions completions (REC). In 
particular, the EPA developed a detailed study on RECs in collaboration with oil and gas companies 
(Lessons Learned from Natural Gas STAR Partners Reduced Emissions Completions for Hydraulically 
Fractured Natural Gas Wells, available at: 
http:/ /www.epa.gov/gasstar/documents/reduced _emissions_ completions.pdt). Based on information 
received in public comments following proposal, the EPA believes that, currently, there is already 
significant demand for REC equipment. For example, Colorado, Wyoming, the City of Fort Worth, 
Texas, and the City of Southlake, Texas, require REC under certain conditions. Additionally, public 
comments, reports to the EPA's Natural Gas STAR Program and press statements from companies 
indicate that some producers implement REC voluntarily, based upon economic and environmental 
objectives. 

Under the rule, RECs are not immediately required of all well completions. Through 2014, the required 
"best system of emission reduction" (BSER) for well completions is to combust completion emissions. 
REC as an alternative to combustion is permitted by the rule so that facilities that are able to obtain REC 
equipment may still capture completion emissions using REC. This period will provide flexibility for 
industry to ensure equipment is available to capture natural gas in time to meet compliance deadlines. 
After January I, 2015, capturing completion emissions using REC will be considered the BSER and will 
be required under the NSPS. 

10. How do the EPA's economic analyses take into consideration the vast differences between 
formations and types of operations? Specifically what did EPA study and consider related to 
considerations and variations based on: (1) wet v. dry plays; (2) tight formations; (3) wildcat and 
exploratory wells; (4) depth of the fracturing; (S) directional drilling; and (6) size, type, and 
complexity of operation. Does EPA include all possible compliance costs and operational 
variables? When or under what circumstances do completion controls cease to be economically 
profitable? 

Response: 
Economic analyses conducted by the EPA to support the NSPS rulemaking can be found in the 
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Regulatory Impact Analysis released with the final rule. In the United States, thousands of hydraulically 
fractured natural gas wells are completed annually across a wide geographic range. These gas wells are 
completed in a variety of formation types using a wide range of technical approaches. Given this high 
variability and the fact that the economic analysis supporting the NSPS must rely upon forecasts of 
future natural gas exploration and development, the data are not available to estimate cost impacts for 
every possible combination of factors. Rather, to estimate national-scale cost impacts of the NSPS, the 
EPA relied upon costs estimates that were representative of a wide range of conditions using the best 
data available to the EPA. It should be noted, however, that Reduced Emissions Completions (RECs) 
requirements in the NSPS do not apply to all hydraulically fractured natural gas well completions. RECs 
are not required of hydraulically fractured wildcat and delineation natural gas wells and hydraulically 
fractured natural gas wells where reservoir pressure is not sufficient to perform an REC. These low 
pressure wells are predominantly located in coalbed methane basins. 

However, the EPA recognizes that the variability of certain assumptions used to estimate the national
level regulatory costs can influence national cost estimates, such as the assumptions about natural gas 
prices at the wellhead, the costs to perform green completions, and the potential emissions from 
hydraulically fractured natural gas well completions. As result, the EPA performed sensitivity analyses 
of the influence ofthese key factors on the engineering costs estimate of the final NSPS. These 
sensitivity analyses identify the combinations of wellhead natural gas prices, green completion costs, and 
potential emissions levels at which the NSPS requirements break-even financially. For further details on 
this sensitivity analysis, please refer to Section 3.2.2 of the Regulatory Impact Analysis (RIA) for this 
rulemaking. 

11. What was the price of natural gas used by when completing the economic analyses for these 
rules? Did EPA's economic analysis accommodate for vast swings in spot prices for natural gas? 
Did EPA review historic figures and analysis? Did EPA make future pricing projections? 

Response: 
In its economic analysis, the EPA assumed that onshore producers in the lower 48 states received 
$4/Mcf for natural gas at the wellhead, an assumption that was based on the commonly referenced 
Annual Energy Outlook 2011 forecast. As the price assumption is very influential on estimated 
annualized engineering costs, the EPA performed a sensitivity analysis ofthe influence of the assumed 
wellhead price paid to natural gas producers on the overall engineering annualized costs estimate of the 
promulgated NSPS. For further details on this sensitivity analysis, please refer to Regulatory Impact 
Analysis (RIA) for this rulemaking. The EPA also examined historical gas prices in the Industry Profile 
chapter of the RIA. 

12. The Director of Wyoming Department of Environmental Quality, John Corra, explained a 
very unique phenomenon experienced in the Upper Green River Basin during the winter of2008. 
When the problem arose, the state had the immediate flexibility to rapidly study the localized 
issue, pinpoint the problem, and work with industry to quickly tailor unique solutions and 
contingency plans. This agile model is the antithesis of a nationalized, one-size-fits-all approach. 
What steps is the EPA taking to ensure that the new oil and gas NSPS and future regulations will 
not interfere with the minor source programs states have in place? How can EPA replicate the 
speed, accuracy, and efficiency demonstrated by local regulators working in conjunction with 
industry to find workable solutions to unique problems? What is EPA doing to ensure the local 
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flexibility required to create effective, common-sense regulations? 

Response: 
This rulemaking draws from the successful aspects of existing state programs in Wyoming and Colorado 
and applies them nationally, leveling the playing field across all states and providing substantial and 
cost-effective health and environmental benefits. Colorado, Wyoming and Fort Worth, Texas already 
require reduced emission completions (RECs) at hydraulically fractured well sites. The NSPS does not 
impose additional requirements for control of emissions from well completions on operators in those 
locations. 

Throughout the development of the rule, the EPA consulted with state agencies through teleconferences 
and site visits. In August of2010, the project team conducted several days of site visits arranged and 
accompanied by the Colorado Department of Public Health and Environment and by the Wyoming 
Department of Environmental Quality. These consultations and site visits enabled the EPA to design a 
rule that works in conjunction with successful existing state programs and avoids undermining those 
programs. For example, notifications submitted by operators per state advance well completion 
notification requirements are considered by the EPA to satisfy the advance notification requirements for 
well completions under the NSPS. Additionally, the rule is not prescriptive regarding the steps that must 
be performed as part of an REC, allowing flexibility for operators to adjust to site-specific situations. 
The EPA has continued its consultation with state agencies as it has moved into the implementation 
phase of the rule. 

13. What is the anticipated carbon footprint of compliance with the rules? (Including the life-
cycle impact of paper work, man hours, transit, recordkeeping, technology, and other related 
compliance costs?) 

Response: 
Based on available data, the EPA believes that the carbon footprint associated with complying with these 
rules would be small, particularly in relation to the very large climate co-benefits associated with 
reducing methane emissions. The control techniques used to avoid VOC and HAP emissions can create 
secondary impacts, which may partially offset the benefits of these rules by increasing emissions of 
carbon monoxide, NOx, particulate matter and other pollutants. Also, these rules could slightly alter the 
distribution of national fuel consumption between natural gas, petroleum, and coal (which have different 
carbon footprints). The EPA estimated the magnitude ofthese secondary impacts in the Regulatory 
Impact Assessment (RIA) for the rules, finding that the magnitude of these secondary air pollutants is 
likely to be small. According to the RIA, the averted C02-equivalent emissions reductions from new 
sources are estimated at 19.2 million metric tons in 2015, while additional C02-equivalent emissions 
from control techniques and shifts in fuel consumption are estimated at 1.6 million metric tons in 2015, 
indicating a net decrease of C02-equivalent emissions of 17.6 million metric tons. The EPA does not 
have data regarding the carbon footprint of paperwork and recordkeeping, but it is likely to be very 
small. 

14. EPA has indicated that it expects all future fossil fueled power plants to use natural gas rather 
than coal. Now EPA has issued a proposal to tighten the PM standards and create non-attainment 
areas in the very states (PA & OH) where that natural gas is and will be produced. How will we 
be able to tap that gas, fuel our electricity and create jobs if EPA proceeds with its proposal to 
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create more non-attainment areas? 

Response: 
The EPA has not proposed additional nonattainment areas for PM. Rather, on June 14, 2012, the 
Agency issued a proposal to strengthen the nation's air quality standards for fine particle pollution to 
improve public health and visibility. The.EPA anticipates that if these standards are finalized, few 
additional areas would have air quality that does not meet the standards. Furthermore, the EPA's 
modeling indicates that virtually all areas, including all counties in Pennsylvania and Ohio, would be in 
attainment with the standards by 2020 due to existing rules and programs. 

If new PM standards are finalized in December 2012, the EPA anticipates making 
attainment/nonattainment designations for any counties that do not meet the standards by December 
2014, with those designations likely becoming effective in early 2015. States would have until2020 
(five years after designations are effective) to meet the proposed health standards. 

Recent Clean Air Act rules are projected to help states meet the proposed standards by dramatically 
cutting pollution both regionally and across the country. These rules include rules to reduce pollution 
from power plants, clean diesel rules for vehicles, and rules to reduce pollution from stationary diesel 
engines. The EPA does not anticipate that investments in oil and gas development would significantly 
interfere with this rapid progress toward reducing particle pollution. 

15. Industry recently released a comprehensive study relying on data from ten times the number 
of wells as the previous EPA estimate for methane emissions and found that EPA's emissions 
estimate in some instances were a factor ofl too high and other studies have found overestimations 
of closer to 1400%. How long will it take for EPA to update its emissions inventory to reflect the 
more comprehensive data? How does the more comprehensive industry methane emissions data 
affect EPA's cost-effectiveness assertions in the oil and gas rule? 

Response: 
The EPA evaluated all data received through the comment period to the New Source Performance 
Standards, including the above referenced emissions study on hydraulically fractured well completions. 
As a result of this assessment, the EPA concluded that the original EPA emission factor provides a valid 
central estimate of emissions from this source in the U.S. The EPA is confident that its emissions 
estimates and cost analyses were based on the best data available at the time of the calculations. More 
details on our review of emissions data and comments received through the NSPS can be found in the 
Technical Support Document to the NSPS at: 
http://www.epa.gov/airquality/oilandgas/pdfs/20 120418tsd. pdf. 

The EPA notes that the most recent industry study it is aware of does not include new emissions data on 
sources covered by the NSPS, but rather only includes new activity data (e.g., hydraulically fractured 
wells counts). The EPA will continue to evaluate all new data relevant to estimating emissions, including 
data received after the NSPS comment period, such as the recent industry study, for potential 
incorporation in the Inventory of U.S. Greenhouse Gas Emissions and Sinks (Inventory). The EPA 
welcomes stakeholder feedback on the natural gas sector estimates in the Inventory, and new data and 
information on updates to the estimates. For the upcoming Inventory development cycle, the EPA will 
be holding a stakeholder workshop on key aspects ofthe estimates ofGHG emissions from the natural 
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gas sector in the Inventory. 

16. Methane occurs naturally in ambient air. Atmospheric methane surveys and soil gas sampling 
can be used to establish baseline methane levels and then detect changes in methane concentration 
as shale gas well development occurs. DOE's NETL lab is undertaking such a research effort, 
which will include fugitive emissions in PA. For example, methane from both natural seeps and 
from pre-existing wells and pipelines is expected to be present at the Washington County site prior 
to development. What is EPA's role in this effort? What are the opportunities for the broader oil 
and natural gas industry (not just the single operator) to participate in this study? How is the 
information being shared with interested stake holders? How will these results be used to re
evaluate the rules? 

Response: 
The EPA is not involved in the DOE/NETL research effort to measure methane from fugitive sources in 
Pennsylvania. Although there may be opportunities for the broader oil and natural gas industry to 
participate in the study, such opportunities would need to be explored through DOE. DOE has 
consistently shared information from their studies with interested stakeholders, and the approaches to 
such information transfer will be determined by DOE. The information they develop can provide data 
that will add to our understanding of fugitive methane emissions from oil and gas development 
activities. This may allow the EPA to update methane emission estimates in certain EPA programs, such 
as the U.S. Greenhouse Gas Inventory. 

17. The proposed rule purports to not regulate GHGs, but rather VOCs. However, many natural 
gas streams produced today contain little or no VOCs. Despite this, EPA calculated cost 
effectiveness based on natural gas that is 18% by weight VOC. The cost effectiveness (in dollars 
per ton of VOC reduced) approaches infinity as VOC content approaches zero. How does EPA 
economically justify its regulations for not just for the average "model" facility, but for reasonably 
expected variations? Why did EPA ignore this reality and select a one-size-fits-all approach 
instead of focusing regulations on streams with a minimum VOC content? Do these rules regulate 
any facilities that emit no VOC's or HAP's at all? If so, how does the Agency justify this? 

Response: 
The EPA did not set a VOC threshold for well completions, because available data does not support 
establishing a threshold and because of implementation concerns. Specifically, even if such a VOC 
concentration threshold were applied, to ensure compliance with the rule, an operator would have to 
determine with certainty before the beginning of flow back whether a particular well was going to be 
above or below the threshold in order to mobilize the necessary capture equipment and secure a flow 
line, etc. This would require the operator to determine the reservoir composition, e.g., the gas 
composition prior to separation, in advance of the well completion (i.e., the determination of whether the 
well would be subject to the NSPS would have to be performed before the information on which to base 
such a determination would be available). Although nearby existing wells could potentially provide 
some indication of the general VOC content of the gas from the future well in question, there would be 
no assurance of certainty. Although the EPA did not set a VOC threshold for well completions, it 
improved the final rule by including a subcategory of "low pressure" wells that will not be required to 
perform green completions. This will remove over 85 percent ofthe coalbed methane wells (which may 
be relatively low in VOC content) from those required to perform green completions (these wells will 
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only be required to use flaring to control emissions). 

The EPA did include a VOC emissions threshold for application of the storage vessel standards. During 
the rulemaking, the EPA evaluated the cost-effectiveness of regulating storage tanks with various levels 
of crude oil and condensate throughput rates. The EPA estimated that storage vessels with a throughput 
rate of one barrel per day of crude oil, or twenty barrels per day of condensate, emit about six tons per 
year ofVOC. The EPA determined that regulation at these throughput levels was cost-effective. 
Accordingly, affected storage vessels are limited to those which emit at least six tons per year of VOCs. 

With regard to low VOC streams, the EPA did not finalize proposed requirements for pneumatic 
controllers and compressors located in the transmission and storage segment, since these devices handle 
and emit pipeline quality gas, which is very low in VOC content. 

18. Emissions data was recorded from several NOAA observation towers throughout the country, 
including two in California, two in Colorado, and one each in Texas, Oklahoma, and Wisconsin. 
According to the NOAA study, the Wisconsin tower, "in the middle of the Chequamegon National 
Forest" recorded a higher methane level than the tower in the middle of the Denver-Julesburg 
Basin. Why would a tower located in a federally protected forest and far removed from any 
industrial activity record higher methane emissions than measurements taken in a natural gas 
field? 

Response: 
The EPA did not participate in this study and cannot comment on the specific conditions and data 
collected from the towers in the study. 

19. Economic analysis of emission control strategies should be representative of real-world 
operations, include the full variety of conditions, and consider all of the costs of compliance with 
the proposed rule. For example, API found the cost effectiveness for tanks to vary from $5,271/ton 
ofVOC to $1,519,667/ton ofVOC. The "average model facilities" that EPA has used in the 
economic analysis do not represent the great variation seen across the U.S. Why did EPA ignore 
these realities and refuse to narrow the proposed regulations to operations in which the proposed 
emission control practices can be applied in a cost effeCtive manner? 

Response: 
As discussed in question ten, natural gas exploration and development in the United States is highly 
variable across geography, formation type, and technical approach. Given this high variability and the 
fact that the economic analysis supporting the NSPS must rely upon forecasts of future natural gas 
exploration and development, the data are not available to estimate cost impacts for every possible 
combination of factors. Rather, to estimate national-scale cost impacts of the NSPS, the EPA relied upon 
costs estimates that were representative of a wide range of conditions using the best data available to the 
EPA. As noted in the response to question seventeen, the EPA could not set a VOC threshold for well 
completions, because available data did not support establishing a threshold and because of 
implementation concerns. However, the EPA did set a VOC emissions threshold for application of the 
storage vessel standards based on cost-effectiveness. 
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20. Most producers do not normally track tbe information EPA requires to be reported for this 
rule. To begin tracking tbe GHG emissions required by tbis rule, America's oil and natural gas 
producers will be required to purchase costly equipment to affix to their operations merely to 
inventory GHG emissions. As tbe rule goes into effect, it is most damaging to America's smaller 
independents wbo wiD have to bear tbe cost of affixing tbis inventory equipment to their 
operations. What specifically is EPA doing to ensure that tbe rule will be economically feasible for 
these smaller producers? 

Response: 
The EPA established the Greenhouse Gas Reporting Program in 2009 and finalized the requirements for 
the petroleum and natural gas sector (subpart W) in 2010 after a full notice and comment process. The 
EPA developed subpart W of the Greenhouse Gas Reporting Rule in a way that would maximize rule 
coverage while keeping reporting burden to a minimum, including reporting burdens to small facilities. 
For example, the EPA provided a threshold for reporting, and certain methodologies for specific 
emission sources, which allow for alternative methods that would reduce burden and maintain data 
quality. In addition, the GHG calculation methodologies used in the rule generally include the use of 
engineering calculations, emissions modeling software, and emission factors, or, when other methods are 
not feasible, direct measurement of emissions. 

21. Ms. McCarthy, in your testimony you stated tbat ICAC estimated that tbe implementation of 
tbe Clean Air Interstate Rule Phase I created jobs in tbe air pollution control industry. How many 
jobs were lost (or alternatively, you used tbe term "shifted") in other sectors? 

Response: 
ICAC did not look at jobs gained or lost in other industries. However, investing in control technologies 
to reduce air pollution from the U.S. power sector does lead to new opportunities for American 
businesses, including steel manufacturers, by increasing demand for American workers to install, 
operate, and maintain pollution control equipment. ICAC looked at the employment effect of CAIR in 
the control technology industry and estimated that implementation of CAIR Phase 1 resulted in 200,000 
jobs in the air pollution control industry. This large-scale assessment is supported by evidence from 
specific emission reduction projects. For example, at its peak, Alabama Power's $1.7 billion scrubber 
initiative, which was launched in 2005 and contributes to CAIR compliance, created more than 2,300 
jobs. According to Charles McCrary, Alabama Power president and CEO, "this investment [was] not 
only good for the environment, it [was] also good for Alabama's economy." 

22. 42 USC 741l(f) requires consultation with State Governors and air pollution control agencies 
before expanding tbe listed categories or promulgating new NSPS. Has EPA conducted tbe 
required consultations with tbe States witb significant tbe oil and gas transportation and 
distribution sectors? Will EPA revise tbe requirements for reduced emission completions 
requirements, storage vessels, pneumatic controllers, and compressors in NSPS, Subpart 0000 
based on continued consultation? 

Response: 
The EPA interprets lll(t)(3) to apply only to the initial promulgation ofthe NSPS regulation for a listed 
source category. The NSPS regulation for the listed oil and natural gas source category was 
promulgated in 1985. Furthermore, the EPA did not expand the category listing in the recent revision to 
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the oil and natural gas NSPS, because the EPA concluded that the current listing covers the new 
emiSSion sources. The EPA therefore does not believe that section lll(f)(3) is implicated in this 
instance. 

However, during development ofthe rule, the EPA consulted with state agencies. In August of2010, the 

project team conducted several days of site visits arranged and accompanied by the Colorado 
Department of Public Health and Environment and by the Wyoming Department of Environmental 

Quality. The EPA arranged several teleconferences with the States ofTexas, Colorado, and Wyoming as 

we continued to develop the rulemaking. Further, the EPA briefed the Western Regional Air Partnership 

(WRAP), participated in WRAP teleconferences, and referred to data developed by WRAP in our 

rulemaking. The EPA participated in several teleconferences, and, in February of2011, briefed the 
Marcellus Shale Working Group, which included the EPA, industry, and state agencies. After the public 

comment period, the EPA arranged teleconferences to obtain further clarification of comments submitted 
by Colorado and Wyoming. The EPA believes this state consultation improved the quality ofthe final 

action. In addition, the EPA incorporated provisions in the final rule that it believes will help minimize 

permitting burden on state agencies, owners, and operators. For example, existing gas wells that are 

refractured are not "affected facilities" under the NSPS if the well completion operation is conducted 

using REC and meets notification, reporting, and recordkeeping requirements. By not being "affected 

facilities" under the NSPS, these sources may not be subject to state permitting requirements. Another 

example of this concept is that, in provisions for pneumatic controllers located in the oil and natural gas 

production segments (upstream of custody transfer to gas processing plants or oil pipelines), the EPA 

limited applicability of the final NSPS to only "high bleed" natural gas driven pneumatic controllers. All 

other pneumatic devices in these segments are not "affected facilities" under the NSPS. Similarly, the 

EPA removed centrifugal compressors with dry seal systems from final NSPS applicability. The final 

rule therefore provides flexibility for industry while maintaining the environmental benefits from the 

rule. 

23. The notifications, monitoring, recordkeeping, testing and reporting requirements for a major 
source NESHAP regulation are overly burdensome for NSPS Subpart 0000. Because of the 
remote, dispersed and unmanned nature of facilities that lack electrical power, make the 
requirements logistically impractical, technically difficult and uneconomic. Furthermore, the use 
of NESHAP compliance requirements for storage vessels is confusing and unjustifiably stringent 
for NSPS. With these considerations in mind, what specific O&G industry appropriate 
notification, recordkeeping, reporting, and performance testing sections requirements will be 
included in Subpart 0000? 

Response: 
The EPA understands that the upstream oil and natural gas production industry is unique with regard to 
the number and remote location of facilities. With this in mind, the final NSPS will achieve significant 
emission reductions while minimizing burden on operators. In the final rule, the EPA streamlined 
notification, recordkeeping, and reporting requirements significantly. For example, operators are 
required to provide only a 2-day advance notification of well completions. This notification may be 
submitted via e-mail. To avoid duplicative and potentially conflicting advance notification requirements, 
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the final rule provides that operators who have met advance well completion notification requirements 
under state regulations are considered to have met the advance notification requirements of the NSPS. 
Further, the final NSPS exempts operators from pre-construction notifications for wells, pneumatic 
controllers, and storage vessels that would have been required under the NSPS general provisions. The 
EPA has also added flexibility to annual reporting requirements by providing a streamlined annual 
reporting option for well completions in which operators need only submit digital images of each green 
completion in progress, combined with a list identifying all wells completed during the reporting period, 
in lieu of submitting detailed records of each well completion. 

Monitoring and testing requirements have been balanced with operator burden as well. Operators may 
rely on results of manufacturer-conducted performance tests for specific models of combustor control 
devices, instead of conducting performance field tests on each individual combustor. 

To avoid confusion, and in response to public comments on the proposed NSPS, the EPA incorporated 
the storage vessel requirements directly into the NSPS, rather than referring to the NESHAP provisions 
for storage vessels. 

24. The equipment necessary to comply with the REC requirements is currently not available and 
will require time to manufacture. Furthermore, industry will have a shortage of experienced 
contractors or staff for safely doing "reduced emissions completions." Due to the limited 
availability of appropriate and safe equipment and experienced and trained personnel to perform 
REC's, what steps is EPA taking to ensure timely manufacturing of equipment and training of 
operators without premium costs associated with short time-frames? 

Response: 
Capturing completion emissions using REC will not be required under the NSPS until January 1, 2015. 
This period will provide flexibility for industry to ensure equipment is available to capture natural gas in 
time to meet compliance deadlines. See the response to question nine for more detail. 

Page 13 of 13 



I J r{)JV-1Jq) 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Barbara Boxer 
Chairman, Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510-6175 

Dear Chairman Boxer: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 3, 2012, requesting responses to questions for the record following the 
March 27, 2012, hearing before the Committee on Environment and Public Works entitled, "Oversight 
Hearing on EPA's Work with Other Federal Entities to Reduce Pollution and Improve Environmental 
Performance." 

The responses to your questions are provided as an enclosure to this letter. Again, thank you for your 
letter. If you have any further questions, please contact me, or your staff may contact Laura Gomez of 
my staff at (202) 564-5736. 

Enclosure 

Sincerely, 

Arvin Ganesan 
Associate Administrator 

Internet Address (URL) • http://www.epa.gov 
Recyctad/Recyctabta • Printed wnh Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable James M. Inhofe 
Ranking Member 
Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20515-6175 

Dear Senator Inhofe: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of May 3, 2012, requesting responses to questions for the record following the 
March 27, 2012, hearing before the Committee on Environment and Public Works entitled, "Oversight 
Hearing on EPA's Work with Other Federal Entities to Reduce Pollution and Improve Environmental 
Performance." 

The responses to your questions are provided as an enclosure to this letter. Again, thank you for your 
letter. If you have any further questions, please contact me, or your staff may contact Laura Gomez of 
my staff at (202) 564-5736. 

Enclosure 

Sincerely, 

Arvin Ganesan 
Associate Administrator 

lntsmet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Pr1nted wnh Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer} 



UNITED STATES SENATE 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

"Oversight Hearing on EPA's Work with Other Federal Entities to Reduce Pollution and Improve 
Environmental Performance" 

March 27, 2012 

Hearing Questions for the Record 

The Honorable Tom Carper 

QUESTION: 

1. I applaud the military's advancement of environmentally beneficial sources of clean energy 
generation or its bases, but I'd like to ask you specifically whether you have explored less 
traditional, more advances forms of clean energy generation beyond the legacy renewable. For 
example, fuel cell technology for stationary generation, such as those being built by American 
companies like Bloom Energy in my state of Delaware can be more flexible and reliable than 
intermittent renewable technologies, and can require fraction of the footprint. 

Fuel cells are commercial-off-the shelf technology and do not require lengthy environmental 
clearances so often required by large-scale wind and solar projects. Currently, fuel cells can be 
installed and operational faster than wind and solar facilities and do not require additional 
transmission capability to move electricity to the end use. Most importantly, the newest fuel cell 
technologies can provide clean, reliable electricity even when the electric grid goes down. 

Fuel cell technology is not just in the research and development phase, the technology is real, 
proven, and being deployed by some of our country's leading companies. For example some of the 
leading Fortune 500 companies, as well as leading educational institutions, are already deploying 
Bloom Energy's fuel cells to provide cleaner, more reliable, onsite electricity to power their office 
buildings, campuses, or data centers. 

While the Department of Defense had invested significant time and resources into developing bio
fuels and traditional renewable, the additional energy reliability and security benefits offered by fuel 
cells, in addition to their environmental benefits, should not be overlooked as another tool for the 
federal government to simultaneously meet its energy and environmental goals. Can you please let 
me know what steps you are taking to incorporate US-manufactured stationary fuel cells into your 
clean energy plans? 

I have been told that some Department of Defense installations want the benefits of this technology 
because of its energy benefits, but policy guidance requiring "renewable" rather than "clean" and 
"secure" has limited their ability to move forward. Is this true? 

RESPONSE: 

The EPA believes that the Department of Defense (DOD) could more appropriately answer this 
question. We have forwarded your question to DOD for its review. 



Enclosure 

The Honorable James M. Inhofe 

QUESTION: 

1. Describe for the committee some of the water conservation measures you have begun implementing 
in your/DOD facilities. How did you choose these conservation measures over others available? 

RESPONSE: 

The EPA believes that the Department of Defense (DOD) could more appropriately answer this 
question. We have forwarded your question to DOD for its review. 

QUESTION: 

2. EPA and the White House have increasingly focused efforts on maintaining and treating storm-water 
on site. I know there are a number of both legislative and executive orders that your facilities must 
comply with in managing storm-water. Can you please describe some of the challenges associated 
with additional storm-water controls as well as some of the choices that your facilities face in 
complying with storm-water mandates? 

RESPONSE: 

The EPA believes that controlling storm-water discharges from its own facilities and from other 
sources is critical for improving water quality. Section 438 of the Energy Independence and 
Security Act (EISA) of 2007 instructs federal agencies to "use site planning, design, construction, 
and maintenance strategies for the property to maintain or restore, to the maximum extent 
technically feasible, the predevelopment hydrology of the property with regard to the temperature, 
rate, volume, and duration of flow" for any project with a footprint that exceeds 5,000 square feet. 
The EPA has a critical day-to-day role in managing its own facilities across the country to achieve 
storm-water management results. 

The EPA also served in a policy role in helping to implement the provisions of Section 438. The 
EPA's Office of Water (OW) issued Technical Guidance on Implementing the Storm-water Runoff 
Requirements for Federal Projects under Section 438 of the Energy Independence and Security Act 
on December 4, 2009. 1 

Implementation of Section 438 of the EISA can be achieved through the use of green 
infrastructure/low impact development (GIILID) tools. Federal agencies can also use footprint or 
impervious cover reduction practices to reduce their stormwater impact. Green infrastructure 
practices include but are not necessarily limited to: 

Rain gardens, bioretention, and infiltration planters; 
Porous pavements; 
Vegetated swales and bioswales; 
Green roofs; 
Trees and tree boxes; 

1 This guidance is available at http://www.epa.gov/owow/NPS/lid/section438/pdf/final_sec438_eisa.pdf. 
2 



Pocket wetlands; 
Reforestation/revegetation using native plants; 
Protection and enhancement of riparian buffers and floodplains; and 
Rainwater harvesting for use (e.g., irrigation, Heating, Ventilation, and Air 
Conditioning (HVAC) make-up, non-potable indoor uses). 

Enclosure 

Some of the challenges associated with implementing on-site management of storm-water at federal 
facilities and from other sources can include: 

Engineering and design consultants may still be new to green infrastructure practices, 
so there may be a smaller pool of available contractors to construct green 
infrastructure projects. 
There may be a lack of a knowledgeable staffto review storm-water management 
plans using green infrastructure. 
There may be barriers in local government codes and ordinances that make it difficult 
to implement innovative green infrastructure practices. 
Although green infrastructure practices can be cost competitive or less expensive than 
traditional "grey" storm-water management approaches, they may be perceived as 
more costly because they include newer and less familiar technologies. 

For example, practitioners may not recognize that green infrastructure avoids the costs of other 
infrastructure (e.g., ponds, pipes, paving, clearing, and grading) that can be reduced or eliminated 
when green infrastructure practices are used. Green infrastructure practices may benefit from 
economies of scale. For example, contractor fees for a small batch of pervious pavement for pilot 
projects may be more expensive than larger applications that will eventually be used once the 
projects are brought to scale. 

QUESTION: 

3. Currently, the EPA exclusively uses the LEED certification system for all new building construction. 
However, LEED currently does not include Life Cycle Analysis and does not recognize SFI or 
A TFS certified wood. By recognizing only a forest certification standard that is primarily found 
outside the U.S., this provides incentives to use foreign timber and excludes the use of 75% of 
certified U.S. timber. Importing foreign wood as opposed to using American lumber flies in the face 
of the goals laid out in the E.O. 13514. Why does EPA exclusively use LEED certification in new 
building construction? Are there other available Green Building certification programs EPA could 
use? Can EPA's use or the federal governments' use of one certification system influence the market 
and hinder the use of other available Green Building certification programs? 

RESPONSE: 

The EPA uses the LEED-N ew Construction (NC) certification system as just one of several tools to 
meet its sustainable building objectives. The LEED-NC system is the most widely accepted green 
building rating system in the U.S. market and provides a familiar vocabulary and framework for 
architects, engineers, construction contractors, landlords and lenders (for buildings leased via GSA). 
The EPA does not typically specify individual points that must be obtained under the LEED-NC 
green building rating system, except in the energy efficiency area. The EPA does not require the 
LEED-NC point related to sustainable wood products when it uses LEED-NC. 
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Enclosure 
There are other green building certification programs in the U.S., including the Green Building 
Initiative's Green Globes system, and the International Living Building Institute's Living Building 
Challenge. 

GSA provides approximately 60% of the EPA occupied space - offices and support space - via lease 
procurements with private landlords or in GSA owned buildings. While the EPA does own several 
laboratories and other facilities, and some on-going construction projects, the magnitude of these 
facilities and projects alone will probably not have a significant influence on the market share of 
green building rating systems in the U.S. But given the size of the entire federal real property 
inventory, the EPA believes there is substantial ability for the federal government to influence the 
market for green building certification programs. 

QUESTION: 

4. EPA's RE-Powering America's Land program encourages the development of renewable energy on 
current and formerly contaminated lands. Under this program, does EPA encourage the development 
of renewable energy (wind, solar, biomass, and geothermal) on contaminated land and former mine 
sites? On what type of contaminated lands does EPA support developing renewable energies under 
theRE-Powering America's Land program? 

RESPONSE: 

The EPA's RE-Powering America's Land Initiative: Siting Renewable Energy on Contaminated 
Land and Mine Sites aims to revitalize degraded land by promoting renewable energy as a 
productive end use. Our goal is to tum liabilities into assets for surrounding communities by 
fostering collaborative networks, developing tools, and providing site-specific technical assistance. 
The EPA is encouraging communities to consider all types of contaminated lands such as Superfund 
sites, brownfields, landfills, and abandoned mine sites. These sites can offer significant advantages 
over open space for renewable energy development. Development costs and timelines can be 
reduced because these sites are often served by existing infrastructure such as transmission lines, 
substations, roads, railways, and water. Many sites are already zoned for this purpose and, often, 
community partners are eager to see blighted areas put to use. Ultimately the decision on how the 
site will be reused should align with the community's vision and renewable energy may not be the 
best use for all sites. However, it makes sense to first look at potentially contaminated sites, closed 
landfills, and abandoned mining sites before developing open space for renewable energy projects. 
By reusing these sites for renewable energy production, we can decrease the amount of green space 
used for development, increase energy independence, protect public health and the environment, and 
provide economic benefits to local communities, including job creation. 

QUESTION: 

5. Explain why the President's interagency task force on electronic waste recommended two standards? 
Does EPA endores e-Stewards and the R2 standard? Please explain how wach standard work. Is the 
federal government going to be recycling its' overseas computers domestically or will they be 
recycled abroad?Wouldn't thirs party interanational standard, which is backed up by thirs-party 
certification, be the model for international organizations? 
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Enclosure 
RESPONSE: 

The President's Interagency Task Force recommended the two accredited third-party electronics 
recycling certification programs (Responsible Recycling (R2) Practices and e-Stewards®) because 
they combine a range of tools to help ensure used electronics are recycled in an environmentally 
sound manner into one package, including accredited third-party certification systems, best practices 
and standards, and increased knowledge and transparency of electronics companies and practices 
along the full recycling chain. 

The EPA supports and will continue to push for further safe and protective recycling efforts and 
encourage improvements in best management practices for recyclers. The EPA believes that 
existing recycling certification programs such as R2 and e-Stewards® advance environmentally safe 
practices and include standards for use in third-party certification of such efforts. 

Both the R2 Practices and e-Stewards® advance best management practices and offer a way to assess 
the environmental, worker health, and security practices of entities managing used electronics. 
Specifically, these certification programs are based on environmental standards that: maximize reuse 
and recycling; preclude disposal in landfills or incinerators; minimize exposure to human health or 
the environment; ensure safe management of materials by downstream handlers whether domestic or 
abroad; require functionality documentation for reusable equipment; and require destruction of all 
data in the equipment. 

The EPA encourages all electronics recyclers to become certified to either of these two available 
certification programs, by demonstrating to an accredited, independent third-party auditor that they 
meet a specific standard(s) to safely recycle and manage electronics. The EPA also encourages 
customers of electronics recyclers to choose certified electronics recyclers. The EPA recognizes a 
responsibility to ensure that these programs stay strong, relevant, and are implemented properly. To 
this end, under the National Strategy for Electronics Stewardship, the EPA and GSA have committed 
to developing a baseline set of environmental criteria to be included, at a minimum, in electronics 
recycling standards that are to be used in managing the federal government's used electronics; and 
initiating a study of the implementation of the currently used electronics certification programs. 

R2 and e-Stewards® are standard setting bodies. Standard setting bodies are responsible for 
developing a standard, making any interpretation of a standard, and providing guidance on 
implementing a standard. 

These standard setting bodies work with the ASQ-ANSI National Accreditation Board (ANAB),2 

which assesses programs and abilities of certifying bodies (also known as "CB's or "registrars") that 
are interested in becoming accredited to certain standards. ANAB awards accreditation to CBs once 
they demonstrate that their certification program meets specific certification standards and that the 
CB has the appropriate knowledge, skills, and abilities to properly audit against the standards. 
ANAB ensures that the CBs maintain accreditation by conducting additional witness audits. 
Accreditation ensures the impartiality and competence of the CB and fosters confidence and 
acceptance ofthe CB. 

1. Not all standards that are audited against by certifying bodies require accreditation by ANAB. R2 and e
Stewards have determined that they will use only accredited certifying bodies to ensure the highest quality of 
auditing and certification. 
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Enclosure 

Accredited CBs follow accreditation rules that are specific to the standard being accredited (e.g. R2 
or e-Stewardsli') as well as standards that are specific to how certifying bodies should perform. CBs 
develop and manage certification programs for individual standards; hire, train, manage and oversee 
auditors; and make all final certification decisions. CBs ensure facilities maintain certification by 
conducting surveillance audits. Auditors conduct the facility certification audits to determine 
conformance to the specific standard. As of June 20 12, there are six CBs that are accredited to the 
electronics recycling certification standards. All six are accredited to the R2 standard; three are 
accredited to both R2 and e-Stewards®. 

Facilities hire accredited CBs to become certified to the specific electronics recycling standard. 
Facilities demonstrate through facility audits and other means to skilled and trained auditors that 
they continually meet the specific environmental standards that are identified. For both R2 and e
Stewards® programs, it may take anywhere from three to ten months to achieve certification of a 
facility due to making necessary modifications to a facility's process and/or availability of the 
certifying body and auditor. As of September 2012, there are over 300 electronics recycling 
facilities certified by these certification programs worldwide. 

Federal departments and agencies must comply with disposal regulations prescribed by GSA. GSA 
has also issued additional guidance on the specific topic of the disposal of used electronics 
equipment in the February 29, 2012 GSA Bulletin. "GSA BULLETIN FMR B-34: Disposal of 
Federal Electronic Assets," a copy of which can be found 
at: http://www.gsa.gov/graphics/ogp/FMR Bulletin B-34.pdf. The decision of whether to recycle 
overseas electronics domestically or abroad will likely depend on a number of factors, including the 
availability of domestic and overseas recycling facilities, and the cost of recycling overseas versus 
shipping waste back to the U.S. for domestic recycling. 

Both R2 and e-Stewards® were the first standards of their kind worldwide. Since both became 
available, there has been increasing interest in international facilities becoming certified to them. 
Global electronics manufacturers companies are increasingly being held responsible for equipment 
they make and sell worldwide. In fact, as of September 2012, there are over 20 certified facilities 
located in other parts of the world, including Canada, Mexico, the United Kingdom, India, Malaysia, 
Singapore, Germany, Australia, New Zealand and China, with additional facilities seeking 
certification. Countries such as Canada, Ireland and Germany are developing their own electronics 
recycling standards that cover proper electronics management. 

The Honorable Jeff Sessions 
QUESTION: 

I. In October 2009, President Obama issued Executive Order 13514, "Federal Leadership in 
Environmental, Energy, and Economic Performance." In that Executive Order, President Obama told 
all federal agencies, including the Defense Department, to take the "lead" on creating a clean energy 
economy." He said the federal agencies must "reduce their greenhouse gas emissions," make greater 
use of"renewable energy" such as solar power, and consider the purchade of"alternative fuel 
vehicles." What was EPA's role in developing and implementing this Executive Order? 
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Enclosure 
RESPONSE: 

The EPA did not have a policy role in developing EO 13514. There are two areas where the EPA 
actions directly relate to the development of EO 13514: 
Providing technical advice and policy recommendations to interagency groups that develop EO 
13514 guidance, and working to make sure that EPA facilities, fleet, electronics management 
practices, and procurement practices meet EO 13514 requirements. Examples of advice and 
recommendations include: 

o The EPA's Office of Air and Radiation worked with the Department of Energy and other 
federal agencies to develop a federal greenhouse gas inventory methodology. 

o The EPA's Office of Sustainable Communities worked with the Department of 
Transportation (DOT) and the Department of Housing and Urban Development (HUD) to 
develop federal sustainable location guidance. EPA's Office of Administration and 
Resources Management (OARM) actively participates in interagency work groups that 
develop federal water conservation program guidance, green building program guidance, 
and other EO 13514-related guidance. 

OARM manages the EPA's real property and fleet. It, therefore, manages the implementation of 
major portions of EO 13514, including energy and water conservation programs, green building 
programs, storm water management requirements, the environmental performance of the EPA fleet, 
etc. The Office of Environmental Information plays a lead role meeting the green electronics and 
data center requirements in EO 13514, and OARM's Office of Acquisition Management oversees 
the green procurement program. 

QUESTION: 

2. Has EPA calculated the total cost of implementing Executive Order 13514? 

RESPONSE: 

Because EO 13514 requirements overlap with directives and mandates found in previous Executive 
Orders, the Energy Independence and Security Act, the Energy Policy Act of 2005, and other legal 
requirements, it would be difficult to calculate the incremental costs of implementing EO 13 514 at 
the EPA. The agency would also have difficulty separating the staff resources related to general 
environmental policy development versus EO 13514 guidance work. 

QUESTION: 

3. Are you aware whether any federal agency has determined the cost of implementing Executive 
Order 13514? · 

RESPONSE: 

The EPA is not aware of any federal agency that has determined the cost of implementing EO 
13514. 
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Enclosure 

The Honorable Mike Crapo 

QUESTION: 

1. Through the Energy Independence and Security Act of 2007 signed into law by President Bush, the 
EPA was directed to implement the updated national Renewable Fuel Standard (known as RFS2). 
However the lack of qualified cellulosic bio-fuels on the market is a sore spot in an otherwise 
successful implementation ofRFS2. The New York Times published a story in January pointing out 
that oil companies were paying a fine for not providing a fuel type that doesn't exist. That being 
said, it is also my understanding that there are number of qualified products that are close to coming 
to market with the hope that these products will be qualified C-RINs in 2012. 

Sadly at least one ofthese qualified cellulosic bio-fuels is being held up unnecessarily by the EPA 
regulatory process. It just so happens that the company that produces this fuel, a renewable fuel oil 
derived from woody biomass, is also currently negotiating a contract with the US Navy at the Naval 
Station Washington. This company has planned facility developments in Idaho with the potential of 
450 jobs in a timber industry region of the state that desperately needs jobs. 

What can the EPA do to alleviate the current market reality that there are not enough qualified 
products, and how can the EPA support the qualification of renewable fuels, such as oil derived from 
woody bio-mass, to qualify under the RFS? 

RESPONSE: 

The Energy Independence and Security Act of2007 (EISA), in revising the Renewable Fuel 
Standard (RFS) program, put into place multiple provisions to encourage the development of 
advanced biofuels. The statute, for example, includes annual volume requirements for renewable 
fuel with a minimum volumetric requirement for biomass-based diesel and standards for advanced 
biofuels derived from cellulosic feedstock, subject to change each year based on the EPA's 
assessment of production capacity. A credit system (renewable identification numbers, or RINs, used 
to identify qualifying fuels) serves to increase the value of advanced renewable fuels and thereby 
spur their development. The statute also put in place requirements that any advanced renewable fuel, 
including cellulosic fuels, meet certain regulatory requirements, including specified lifecycle 
greenhouse gas (GHG) thresholds. 

In the final rule adopting the amendments to the RFS program published in March 20 I 0, the EPA 
approved pathways representing a range of feedstock sources, fuel production technologies, and fuel 
types. That final rule focused on the fuel pathways already in production or most likely to contribute 
significant volume ofbiofuels in the near future. It included cellulosic biofuel pathways from two 
prominent sources of woody material, slash and pre-commercial thinning. In the last two years, the 
EPA has made significant progress in evaluating additional feedstocks, fuel production technologies, 
and fuel types under the RFS program. The EPA has, for example, approved canola as a new 
feedstock and six other new fuel pathways through the petition process, and has released for public 
comment analysis on six other feedstocks (camel ina, arundo donax, napiergrass, energy cane, 
sorghum, and palm oil). We have also initiated our analysis of renewable fuels based on pulp wood 
biomass as a feedstock, and understand there is a high level of interest and activity in the market 
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Enclosure 
regarding its potential. We believe that reviewing such fuel pathways in accordance with statutory 
requirements, and, where appropriate, qualifying them for use in the program, is a critical way that 
the EPA can support the development of renewable fuels. 

While such steps are important, the ultimate success of new biofuels in the marketplace hinges on 
multiple factors unrelated to the EPA, including access to financing, infrastructure limitations, and 
the cost competitiveness ofthe fuels. The EPA will continue to monitor the marketplace and will 
take steps, as appropriate, to help spur the development of the next generation of advanced biofuels. 

QUESTION: 

2. With the RFS2 final rules, the EPA suggests that certain heating oils should qualify as renewable 
fuels. Can you comment on what the EPA is doing to qualify heating oil as a renewable fuel? 

RESPONSE: 

We have just issued a direct final rulemaking that will expand the scope of renewable fuels that can 
qualify under the definition of heating oil to include fuel oil produced from qualifying renewable 
biomass that would be used to generate heat to warm buildings or other facilities where people live, 
work, recreate, or conduct other activities. Fuel oils used to generate process heat, power, or other 
functions are not included in the amended definition. Producers or importers of fuel oil that meets 
the amended definition of heating oil are also allowed to generate Renewable Identification Numbers 
(RINs), provided that the fuel oil meets the other requirements specified in the RFS regulations. 
Fuels that already meet the definition of heating oil in the RFS regulations are unaffected by the 
amendment to the rule. 

QUESTION: 

3. Are there other rule-making steps or regulatory easements could be allowed to bring cellulosic bio
fuels to market quicker? 

RESPONSE: 

As discussed above, the EPA plays an important but limited role in bringing cellulosic and other 
advanced biofuels to the market. Besides reviewing and analyzing new fuel pathways (see above 
response), the EPA is also required to issue regulations that set the annual volume standards for 
various renewable fuel volumes, including cellulosic, advanced, and total renewable fuels. Setting 
volumes and reviewing new pathways are the two key areas where the EPA can play a role in 
encouraging the development of cellulosic and other renewable fuels. Separately, in the course of 
implementing the RFS program, we are constantly looking for ways to streamline or otherwise 
modify the program in order to make the program more efficient, and to encourage the development 
of cellulosic and advanced biofuels. We anticipate that some of these changes will be proposed for 
public comment in upcoming RFS-related rulemakings. 
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EPA Responses to Questions for the Record (QFRs) From the Hearing Before 
the Senate Committee on Environment and Public Works, Held on February 

24, 2010, Entitled "Legislative Approaches to Protecting, Preserving and 
Restoring Great Water Bodies." 

[Note: This submission excludes answers to Lake Tahoe questions, which were 
previously submitted (per Senate EPW request) on March 24, 2010. Regarding the 
additional questions (second letter received March 17, 2010), those from Senator 
Cardin appear at the end of this submission, while those from Senator Gillibrand were 
identical to those in the first letter and, therefore, EPA's responses appear once 
(below).] 

Questions from Senator Barbara Boxer: 

1. Mr. Silva, EPA is leading efforts to restore large aquatic ecosystems in watersheds across 
the country, ranging from the Chesapeake Bay to the Great Lakes to the Gulf of Mexico. 
EPA has also provided critical technical and scientific advice to numerous additional 
restoration efforts. 

As we consider legislation to reauthorize the Lake Tahoe Restoration Act, which 
establishes a broader role for EPA in scientific and technical advice and coordination, what 
are the most important lessons we can learn from EPA's other large aquatic ecosystem 
restoration efforts? How can those lessons be applied to new or expanding efforts in other 
basins, including the Puget Sound, Columbia River, and Great Lakes? 

Response: The EPA's large aquatic ecosystem (LAE) programs, as well as the National Estuary 
Program, address a wide range of environmental challenges and utilize a range of approaches to 
those challenges. However, several principles guide their efforts which could be useful for other 
LAE programs. First, their governance structures have effectively integrated diverse 
stakeholders across large regions. The LAE programs provide a forum for open discussion that 
allows and encourages new members to participate. Second, the LAE programs produce 
science-based work that builds their credibility and shows their commitment to the entire range 
of stakeholders. Third, the LAE programs work on a watershed scale. Because environmental 
problems do not conform to political jurisdictions, the LAE programs define their management 
areas and management committees according to watershed boundaries and the ecosystems within 
them. Fourth, the LAE programs both work with stakeholders and among Federal partners to 
conduct direct projects and to build support for environmental conservation. Fifth, the LAE 
programs have clear and measurable goals along with mechanisms to ensure accountability. The 
principles and lessons learned are relevant not only to LAEs, but to other watershed-based 
organizations. 



Questions from Senator Thomas R. Carper 

1. What is EPA doing to address non-point source pollution to the Chesapeake Bay and 
other water bodies from sectors beyond agriculture? What tools is EPA utilizing to 
regulate non-point source pollution from non-agriculture sectors to the Chesapeake Bay 
and other water bodies? How are non-agriculture sources of pollution impacting EPA's 
assessment of and modeling of pollution to the Chesapeake Bay and other water bodies? 

Regarding the first two questions, the Chesapeake Bay Total Maximum Daily Load (TMDL) will 
place a limit on loads from all sources of nitrogen, phosphorus, and sediment delivered to the 
Bay. The limits for point sources subject to National Pollutant Discharge Elimination System 
(NPDES) permits under the Clean Water Act will be established as wasteload allocations, and 
the limits for nonpoint sources not subject to NPDES permits will be established as load 
allocations. 

EPA is providing estimates of current nutrient and sediment loads delivered to the Bay from 
point and nonpoint sources as well as nutrient and sediment target loads that would achieve 
water quality standards in the Chesapeake Bay and its tidal tributaries. EPA expects that States, 
in collaboration with local governments, conservation districts, utilities, industry groups, 
watershed organizations, and concerned citizens, will propose how to achieve these target loads 
by reducing point and nonpoint sources of nutrients and sediment. It is likely that all point and 
nonpoint source sectors will need to reduce nutrients and sediment, but EPA is asking the States 
and D.C. to identify in their Watershed Implementation Plans (WIPs) how much each segment 
should reduce loads in order to meet water quality standards. EPA also expects the Plans to 
include strategies and program-building activities that would result in the implementation of 
nutrient and sediment controls necessary to meet target loads. EPA hopes that jurisdictions and 
their partners will align these strategies and activities with local priorities. EPA will use this 
information to establish wasteload and load allocations. 

EPA will assess progress toward implementing actions identified in the jurisdictions' WIPs over 
the course of two-year milestones and, as necessary, adopt Federal actions to ensure that 
restoration efforts occur on pace to have all practices in place by 2025 to meet water quality 
standards. 

In 2010, EPA has provided almost $12 million in technical assistance, contractor resources, and 
supplemental grant dollars to our partners to support the development of Watershed 
Implementation Plans that will support the Bay TMDL and provide a roadmap for future 
restoration activities. 

EPA has also announced plans to initiate a national post-construction stormwater rulemaking that 
will consider more stringent elements applicable to the Chesapeake Bay watershed. As part of 
this rulemaking, EPA will consider additional Bay-specific requirements, including expanding 
MS4-regulated areas; setting post-construction standards for areas with smaller development 
footprints; and increased measures for retaining rainfall on development sites. The rulemaking is 
intended to improve performance standards for controlling pollutant runoff from urban and 
suburban lands. 
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Regarding the impact of non-agricultural non-point sources of pollution on the Chesapeake Bay, 
these are measured, in part, through a growing network of water quality monitoring stations 
throughout the six-state watershed, operated by the U.S. Geological Survey, the States, and the 
Potomac and Susquehanna River Basin Commissions. Given the diffuse nature of non
agricultural non-point sources of pollution, EPA and its Chesapeake Bay Program partners use 
the Chesapeake Bay watershed model, now in its fifth generation, to simulate the effects of these 
sources on local streams and assess loads to downstream tidal Bay waters. The watershed model 
assists State, Federal and local managers in understanding the most cost effective approaches to 
reducing non-agricultural non-point sources of pollution throughout the six-state watershed. 
In other parts of the country, EPA is using approaches and tools similar to those used in the 
Chesapeake Bay watershed to address non-agricultural nonpoint sources of pollution. EPA 
provides over $200 million dollars in Section 319 nonpoint source grants to the States, which use 
those funds to address any non-regulated source of nonpoint source pollution. EPA, mostly 
through delegation, regulates urban and suburban sources of polluted runoff under EPA's 
stormwater permitting program. Recently, EPA issued Energy Independence and Security Act 
§438 Guidance for all Federal sources of storm water for the first time ever. The Guidance 
incorporates pre-development hydrology requirements. The NPDES program also regulates 
municipal and industrial wastewater treatment plants. NPDES regulated sources in degraded 
waterbodies receive wasteload allocations under EPA's national TMDL program. Those 
wasteload allocations eventually become permit requirements. Those same TMDLs also address 
all sources of non point source pollution in a degraded water body through load allocations. 

2. Are tributaries required to partake in the Total Maximum Daily Load (TMDL) 
requirements for the Chesapeake Bay that were court-ordered in 2008? If not, why is 
EPA mandating that States include tributaries in the Chesapeake Bay TMDL? If so, how 
are tributaries being accounted for in the modeling of the Chesapeake Bay TMDL? 

TMDLs are science-based documents that generally delineates an area designated for a TMDL 
Tributaries hydrologically connected to impaired waterbodies may or may not be included in a 
TMDL. In the case of the Chesapeake Bay, the tributaries contribute very significant amounts of 
nitrogen, phosphorus, and sediment - pollutants that have been identified as the cause of non
attainment of water quality standards. Thus, tributaries are included in the TMDL to ensure the 
restoration of Bay water quality. Excluding tributaries (and their respective contributions of 
pollutants) from the TMDL would render the effort to restore water quality in the Bay 
ineffective. 

The Chesapeake Bay TMDL will include wasteload and load allocations for all sources of 
nitrogen, phosphorus and sediment delivered to the Bay and its tidal tributaries. These 
allocations wi II identify the amount of nitrogen, phosphorus and sediment that the Bay and its 
tributaries can receive from major source categories including wastewater, urban storm water, 
agriculture, and air deposition, and still achieve water quality standards. 

The source of pollutants reaching the free-flowing streams and rivers that eventually flow into 
the Chesapeake Bay and its tidal tributaries are accounted for through the Phase 5.3 Chesapeake 
Bay Watershed Model. This model, containing over I ,000 model segments across the six States, 
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simulates all of the land-based, air deposition-based, and end-of-pipe sources of pollution and 
routes these pollutants through the network of local streams and rivers to the Bay. The 
Chesapeake Bay Water Quality/Sediment Transport Model, in turn, receives these pollutant 
loads from Bay watershed and air shed models and simulates water quality conditions within the 
tidal tributaries and main stem Chesapeake Bay. 

3. As you know, Mr. Silva, Delaware is an entirely coastal state. As such, steady 
increases in annual temperatures, such as those that have occurred on record over the past 
ten years and those that numerous experts predict will continue to occur for decades to 
come, are of grave concern in my home-state of Delaware. Experts working on water 
issues in Delaware are particularly concerned about the effects of climate change on our 
state's supply and quality of drinking water, our shellfish industry -of which the oyster 
industry alone provides over $1.4 million annually to the local economy- and our state's 
coastal wetlands. Mr. Silva, how is EPA working to address the impact that climate 
change is having and will continue to have on our nation's great water bodies? Are 
climate change adaptation and mitigation strategies part of EPA's Great Water Bodies 
program and other program areas at EPA? 

The EPA Office of Water published its National Water Program Strategy: Response to Climate 
Change in September 2008. The Strategy provides an overview of the impacts of a changing 
climate on water resources and water programs and describes overall goals for the National 
Water Program (NWP) response. Since then the NWP, including the Office of Water, the ten 
EPA Regional Water Divisions, and several ofthe Great Water Body programs have been 
engaged in actions to advance our understanding of how best to address climate change impacts. 
We have been working to build a foundation for taking action on both mitigation of greenhouse 
gases and on development and implementation of adaptation plans that would make communities 
more resilient to climate impacts. 

The Office of Water is currently reviewing its climate change-related activities and updating its 
climate strategy to incorporate lessons learned, building on the momentum of the past few years. 
EPA's ten Regional Offices are working with their Federal, State, Tribal, local, and non-profit 
partners to foster appropriate strategies and activities that address climate change impacts. 
Taken as a whole, the Office of Water and the ten EPA Regions are working to gather 
information; build an array oftools, partnerships, and 
programs; and pilot efforts, all of which will enhance EPA's understanding of both the impacts 
of climate change on water resources and of what potential actions would enhance National 
Water Program responses to climate change. 

EPA recognizes that climate change is of great concern to coastal States. EPA is undertaking a 
variety of activities to improve our understanding of climate change impacts and develop 
response actions. For example, in 2008 the Office of Water partnered with the Office of Air and 
Radiation and the Office of Research and Development to design and implement the Climate 
Ready Estuaries (CRE) program. To date, 11 National Estuary Programs (NEP) have been 
selected as CRE Partners to develop climate change adaptation plans and implement adaptation 
projects in their estuarine watersheds. Activities of these II CRE partnerships are beginning 
dialogues to define "climate ready" including considerations such as: assessing a watershed's 
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vulnerability to climate change; developing indicators and monitoring plans to enhance 
communities' understanding of changes in ecosystem condition due to climate change impacts; 
developing individual community adaptation plans; and educating community residents and 
public officials about climate change. EPA also maintains an online CRE Toolkit 
(www.epa.gov/cre/) which contains extensive information and resources to support NEP and 
other coastal communities' efforts to adapt to climate change. 

The EPA Office of Research and Development (ORO) is also looking at the Chesapeake Bay in 
an effort to better understand climate change impacts on coastal areas. ORD is preparing a study 
with the goal to formalize an approach to effectively supporting adaptation to climate change. 
Using the Chesapeake Bay Program region as a pilot case study, the effort tests the effects of 
climate change information on the social, economic and environmental attributes of decision 
making. EPA expects the results of this study will be transferable to other regional organizations 
that are beginning to adapt to climate change. 

The Large Aquatic Ecosystems programs are also incorporating climate change into their 
planning. For example, part of the work undertaken pursuant to the Chesapeake Bay Protection 
and Restoration Executive Order includes a concerted effort to coordinate climate change science 
and adaptation efforts throughout the watershed. The National Oceanic and Atmospheric 
Administration (NOAA), U.S. Geological Survey, and U.S. Fish and Wildlife Service are 
working with EPA and other Federal and State partners to coordinate existing climate programs 
to provide a comprehensive foundation for and assistance in adapting to potential impacts of 
climate change on the Bay and its watershed. The coordinated effort will allow for collaboration 
among all levels of government, universities, and nonprofit and private organizations. Each 
Federal agency with restoration and protection responsibilities in the Bay region will consider 
possible climate change impacts as they implement responsibilities to protect communities, 
critical habitats, and species. 

4. How closely are EPA and USDA working together to make sure that the modeling 
used to determine pollution to the Chesapeake Bay and other water bodies accurately 
reflects agriculture? 

EPA fully supports ensuring that all agricultural conservation actions are accounted for and that 
the resulting nutrient and sediment reductions are credited in the Chesapeake Bay Watershed 
Model as progress towards the Bay TMDL. EPA and USDA have been working closely on 
many activities to make sure Chesapeake Bay modeling accurately reflects agriculture. 

EPA has worked closely with USDA at the national headquarters level and with the six Bay state 
offices of the Natural Resources Conservation Service (NRCS) to provide detailed and 
customized gee-referenced data layers on agriculturally managed lands with the highest potential 
nutrient and sediment contributions to the tidal waters of the Chesapeake Bay. USDA-NRCS has 
integrated this "priority watershed" information into the Chesapeake Bay Watershed Initiative 
(CBWI) program under the current Federal Farm Bill to target additional USDA and partner 
resources into priority areas with the greatest opportunity to improve water quality in the Bay. 
EPA and the U.S. Geological Survey (USGS) are also working to develop monitoring programs 
to document water-quality improvements in the selected priority agricultural watersheds so that 
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NRCS can evaluate and adjust actions to take in the future. 

EPA, USDA, and USGS are developing a Cooperative Agreement between USGS and the 
USDA's Farm Services Agency (FSA) that will provide USGS direct access to landowner 
implementation data for agricultural conservation practices that could be shared with the EPA 
Chesapeake Bay Program Office and the Bay jurisdictions, in accordance with Federal disclosure 
requirements. A similar agreement will be developed with USDA-NRCS. 

EPA and USDA also have jointly formed an agricultural workgroup with the Bay jurisdictions to 
investigate and implement new methods and tools to more accurately track, report and reflect the 
implementation of voluntary conservation practices in the Chesapeake Bay Program models. The 
"Conservation Partnership Database Group" is being led by USDA and has had several 
partnership meetings on opportunities to improve the exchange of implementation data between 
USDA and the state agencies, and on non-publicly funded practices being implemented by the 
agricultural community. 

In addition to these activities, the Chesapeake Bay state agencies report agricultural conservation 
practice implementation to EPA Region 3's Chesapeake Bay Program Office annually for use in 
the Chesapeake Bay Watershed Model. We anticipate that the state agricultural agencies and 
USDA will continue to improve their tracking systems and will report all verified agricultural 
conservation practices in the watershed, including: practices funded by State cost share 
programs, practices funded through Farm Bill funding, and practices that farmers implement 
without State or Federal cost share (for example, practices funded through grant programs and 
practices fully funded by producers). 

EPA is also working with USDA in other parts of the country. For example, in the Mississippi 
River Basin, EPA and USDA are working together to provide technical support, data, and 
information to groups of farmers and to individual farmers applying to the USDA-NRCS 
Mississippi River Basin Initiative's open Request For Proposals. Water quality data that EPA 
collects and stores also has been distributed to all NRCS local offices involved in signing 
Environmental Quality Incentives Program (EQIP) and Cooperative Conservation Partnership 
Initiative (CCPI) contracts with farmers. In addition, State Conservationists who identified 
priorities and established selection criteria for watershed participation in the 12-state USDA
NRCS Mississippi River Basin Initiative used modeling output from the EPA-funded 
SPARROW model to identify the top 41 nutrient loading watersheds in the Mississippi River and 
Gulf of Mexico (SPARROW is a surface water quality monitoring tool). And, the EPA and 
USDA-FSA (Farm Services Agency) are collaborating to identify parcels of land throughout the 
Mississippi River Basin on which to implement wetlands protection efforts under the 2008 Farm 
Bill Farmable Wetlands Program. 

We applaud NRCS 's leadership in working with the States and the agricultural community to 
improve conservation tracking, including those practices that farmers pay for by themselves 
without any Federal conservation program assistance. EPA will continue to work with Federal, 
State, and agricultural partners to ensure that these practices get credited in the model. EPA also 
will continue to provide funding to states for database management, fund development of the 
National Environmental Information Exchange Network in Chesapeake Bay states to transmit 
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data to the model, and develop protocols and standards for data to be accepted into the model. 

Questions from Senator Benjamin L. Cardin: 

1. Does the Administration support S. 2724, The Lake Tahoe Restoration Act; S. 2739, The 
Puget Sound Recovery Act of2009; S. 3025, The Columbia River Restoration Act of2010; 
and S. 3073, The Great Lakes Ecosystem Protection Act? 1 

The goals set forth by these bills are consistent with EPA's mission to protect aquatic 
ecosystems by ensuring that restoration/ recovery goals are met. The key elements of each bill, 
however, are unique, so EPA has provided bill-specific answers below. We are happy to 
continue working with the Committee and are committed to providing on-going technical 
assistance as the Committee's efforts proceed. However, EPA would like to emphasize that the 
Administration has not taken a formal stance on any of these bills. 

2. Does the Administration believe that each of the restoration initiatives addressed in 
these four bills have in place: 

• The right governance structure to maximize effectiveness and accountability? If not, 
does the proposed legislation include such a governance structure? 

Columbia River: EPA has in place a sound governance structure for the Columbia River 
program. The Columbia River Restoration Act builds on the existing Lower Columbia River 
Estuary Partnership (Estuary Partnership) that was nominated in 1995 by the Governors of 
Oregon and Washington for entry into the National Estuary Program (NEP). The Estuary 
Partnership has been largely successful as a leader in regional coordination of the lower river and 
includes in its management and governing structure all of the key regional stakeholders, 
including the United States Geological Survey (USGS), the National Oceanic and Atmospheric 
Administration (NOAA), the Army Corps of Engineers, the Forest Service, and Tribal, State, and 
local governments. The Estuary Partnership and its partners have gathered scientific information 
and compiled data, and have made significant gains in habitat protection and environmental 
protection. As part of the NEP, the Estuary Partnership has undergone triennial program evaluations 
led by an EPA team that evaluates the progress of implementation of the program's Comprehensive 
Conservation and Management Plan (CCMP). The Estuary Partnership also reports annually to EPA 
on the following performance measures: number of habitat acres protected and restored, number of 
CCMP actions initiated and completed, and amount of funds leveraged. 

The bill establishes, through the EPA Administrator, a Columbia River Program Team to further 
enhance Columbia River Basin protection and restoration. The Program Team would manage the 
Middle and Upper River and support implementation of the Estuary Partnership's CCMP. Its main 
focus would be to extend watershed management to the upper watershed by convening stakeholders, 
especially Tribes, and promoting watershed protection and restoration activities in that part of the 
watershed. The newly established governance structure, which would include representatives from 
the larger watershed, would work in close collaboration with the Estuary Partnership, ensuring 
effective regional coordination for the Columbia River Basin. The bill requires that within one year 

1 As previously indicated, answers to The Lake Tahoe Restoration Act questions were submitted on March 24, 20 I 0. 
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of enactment, the Columbia River Program Team must submit a report to Congress that would 
include a section on roles played by each Federal agency with jurisdiction in the Columbia River 
Basin. The report also must describe progress made toward meeting the governance entity's 
identified goals. Requiring the report helps ensure accountability on the part of agencies that have a 
role in governance. The Columbia River Large Aquatic Ecosystem (LAE) already reports annually 
to EPA Headquarters on progress toward measurable environmental goals such as number of wetland 
and upland habitat acres restored and protected, number of cleaned-up acres of known contaminated 
sediment, and reduction in mean concentration of contaminants found in fish tissue and water, further 
ensuring accountability. 

Great Lakes: EPA has in place a sound governance structure for the Great Lakes program. The bill 
would establish a new Great Lakes governance structure that is complex and would be 
challenging to implement. The proposed structure would establish a two tiered advisory body on 
Great Lakes restoration initiative implementation, whereby a Great Lakes Leadership Forum 
would exist within the Great Lakes Leadership Council. EPA thinks it is more effective to have 
two separate entities, one that coordinates management and one that provides advice. EPA 
believes that creation of two separate organizations will streamline and improve overall program 
implementation and increase its effectiveness. The proposed governance arrangement also calls 
for the Administrator to have input on the advisory body's budget proposals, which could 
conflict with the Administrator's role as a member of the Executive Branch who annually 
submits an agency budget request to Congress as part of the President's Budget. The proposed 
structure could also make it more difficult to carry out agreed-upon U.S.-Canada joint protection 
and restoration efforts under the U.S.-Canada Great Lakes Water Quality Agreement. 

Puget Sound: EPA has in place a sound governance structure for the Puget Sound program. Under 
the proposed Puget Sound Recovery Act, the Administrator, acting through an appointed 
Director would create an Advisory Council to provide input to the Administrator. EPA believes 
the functions of this Advisory Council could be effectively filled by the existing Puget Sound 
Partnership structure, which provides multiple opportunities for advisory councils to operate. If a 
Federal Advisory Council is created under the Act, its composition could be improved by 
specifying that representatives of each Federal agency involved in Puget Sound protection and 
restoration, and other Federal agencies that may affect or implement projects or programs 
identified in the PSP Comprehensive Conservation and Management Plan (CCMP), be included 
in such a Council. 

• Are effective adaptive management principles and procedures incorporated into its 
management structure? If not, does the proposed legislation include adequate 
principles and procedures? 

Columbia River: The Columbia River Restoration Act focuses its efforts on the Columbia River 
Basin Taxies Reduction Action Plan (201 0) and the Lower Columbia River Estuary 
Comprehensive Conservation and Management Plan ( 1999). Both plans provide for updates and 
revisions as the plans are implemented. Both plans place a strong emphasis on science, 
including the need to monitor to determine environmental conditions and to assess the 
effectiveness of management approaches. Sec. 3 provides for the Administrator, through the 
Columbia River Program Team, to work with partners to update the plans as well as track 
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progress toward meeting goals and objectives. Bill provisions related to monitoring, evaluating, 
and updating plans reflect the application of adaptive management principles. 

Great Lakes: The Great Lakes community and governmental partners have been using adaptive 
management principles for some time to manage the Great Lakes. The bills do not include 
adaptive management principles but they do include a requirement to engage in ongoing problem 
solving regarding Great Lakes management. 

Puget Sound: The National Estuary Program (NEP) authorized by Clean Water Act §320 
requires the Puget Sound Partnership (PSP) to track progress made towards meeting its 
Comprehensive Conservation and Management Plan (CCMP) goals and objectives and to 
coordinate, manage, and report Puget Sound environmental data. EPA provides funding for the 
NEP Management Conference to carry out these activities and plays an oversight role to ensure 
that PSP is making progress on CCMP implementation. However, EPA could also provide 
technical assistance to PSP to ensure that the NEP develops an environmental and program 
tracking system whose data are used as the basis for adaptive management decisions. 

• Clear, measurable environmental and/or health-based goals? Are they well defined? 
If not, does the proposed legislation include an adequate mechanism for establishing 
and updating these measures? 

Columbia River: The Columbia River Restoration Act focuses its efforts on the Columbia River 
Basin Taxies Reduction Action Plan and the Lower Columbia River Estuary Comprehensive 
Conservation and Management Plan (CCMP). Both documents include measurable 
environmental goals and a plan for reporting on progress towards those goals. As the lead 
implementer of the CCMP and as a member of EPA's National Estuary Program, the Lower 
Columbia River Estuary Partnership is reviewed on a triennial basis by EPA, which assesses the 
NEP's progress made toward achieving its environmental goals. Further, the Columbia River 
Large Aquatic Ecosystem in EPA's Region 10 reports annually to the Office of Water on 
progress made toward meeting quantitative environmental goals such as number of wetland and 
upland habitat acres restored and protected, number of clean-up acres of known contaminated 
sediment, and reduction in the mean concentration of contaminants found in fish tissue and 
water. 

Great Lakes: Clear and measurable goals have already been established as part of the Great Lakes 
Initiative Restoration Plan, which spans the years 20 I 0-20 14. Therefore, it is unnecessary for the bill 
to include a mechanism to establish goals for this time period. 

Puget Sound:. The Puget Sound Partnership (PSP) reports to EPA annually on progress made 
toward long-term measurable environmental goals such as acres of coastal habitat restored. 
Currently, EPA conducts a formal program evaluation ofthe PSP every three years, evaluating 
the program's success in developing goals and reporting on progress made in meeting them. 

3. In your testimony you noted that "[b]oth the Columbia River Basin and Puget Sound 
Georgia Basin bills should be carefully reviewed to ensure that they do not duplicate 
existing NEP efforts." 
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• Could these bills be written to ensure they enhance NEP efforts? If so, how? S. 2739, 
The Puget Sound Recovery Act of 2009. 

Columbia River: Yes, the Columbia River Restoration Act could be written to ensure 
enhancement ofNEP efforts and to avoid duplication of effort. The Lower Columbia River 
Estuary Partnership study area, or watershed, makes up only a very small portion of the geographic 
area of the Columbia River Basin under consideration inS. 3025. Action plans for different areas 
within the Basin would be developed and implemented, with the NEP continuing to lead work on the 
Lower Columbia River Estuary and the EPA-led Columbia River Taxies Reduction Working Group 
focusing its efforts on the Middle and Upper Columbia River. Actions implemented in areas 
upstream of the NEP would enhance efforts downstream in the Lower Columbia Estuary and there 
would be increased collaboration among upstream and downstream stakeholders and project partners, 
resulting in an overall improvement in management of the basin. 

Puget Sound: The proposed Puget Sound Recovery Act would create an Advisory Council to 
provide input to the Administrator. As stated earlier, the function of this Advisory Council could 
be effectively filled by the existing Puget Sound Partnership Management Conference structure 
and processes, which provide multiple opportunities for formation of advisory councils. EPA 
believes that using the existing PSP Management Conference structure would avoid duplication 
of effort and redundancy. 

If a Federal agency board is created under the Act, language regarding its composition could be 
improved by specifying that Federal agency representatives involved in Puget Sound protection 
and restoration and Federal agencies that may affect or implement projects or programs 
identified in the Comprehensive Conservation and Management Plan could serve as 
representatives on that board. 

S. 2739, The Puget Sound Recovery Act of 2009 

4. The Puget Sound is America's second-largest estuary, home to numerous endangered 
species, and forms the life-blood ofwestern Washington's economy. Unfortunately, 
the Puget Sound's marine environment is deteriorating and its ecosystem is 
threatened. Please comment on the current health of Puget Sound and the need for 
environmental restoration of this national treasure. 

The current health of the Puget Sound is a story of growing concern and some progress. In the 
past few years we have started to raise public awareness of the Sound's challenges and to 
organize Federal, State, local, and private entities to work with the Puget Sound Partnership 
(PSP) to assess the problems and coordinate their efforts through the PSP Action Agenda. 

In 2009, the PSP Science Panel evaluated the Puget Sound along five dimensions: human health, 
human well-being, species and food webs, habitat, and water quality. The results indicate that the 
Puget Sound ecosystem continues to show signs of stress and degradation from human activity. 
Several species of salmon remain listed as threatened, and commercial shellfish beds remain 
closed due to pollution problems. As the Sound's population grows, the amount of impervious 
surface increases and additional shoreline is hardened. 
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The Orca whale, a cultural icon and indicator of ecosystem health, is in danger and continues to 
decline due to reduced prey abundance, disturbance, and contaminants. The Puget Sound Orca is 
considered one of the most "pollution-affected" mammals in the world due to the extremely high 
levels of bioaccumulative compounds such as PCBs and PBDEs in Orca tissue. Salmon, the 
Orcas' main food source, are in historic decline throughout the region; a number of the Pacific 
salmon species historically found in Puget Sound are on the endangered species list and at risk of 
extinction. Habitat degradation, storm water, and other impacts of human activity are taking their 
toll on the Orcas and on salmon. 

Some performance measures indicate that water quality has improved in certain areas of Puget 
Sound. Since 2006, the State of Washington has been able to lift harvest restrictions on 1, 730 
acres of shellfish bed growing areas that had been impacted by degraded or declining water 
quality. Over 5, 750 acres of estuarine wetlands were restored during the 2006-2009 period. 
These success stories are largely due to current restoration and pollution control programs. This 
is a good start toward Sound restoration, but is not enough. Overall, the Puget Sound's marine 
environment continues to deteriorate. With Federal, State, and Tribal efforts combined, our 
collective efforts have made a difference, but much more work is needed. 

5. Washington State has taken an aggressive and proactive approach to restoring the 
Puget Sound, creating the Puget Sound Partnership and preparing a scientifically-based 
"Action Agenda" that has been approved by EPA as the Comprehensive Conservation and 
Management Plan. In your view, what are some of the most important steps the State of 
Washington and Puget Sound Partnership have taken to address environmental problems 
in the Puget Sound? 

At the end of the 2009 State legislative year, the State of Washington reauthorized and amended 
two important pieces of State legislation--the Shoreline Management Act and the Growth 
Management Act--including an amendment that went into effect on March 18, 20 I 0 establishing 
the test for habitat protection to "assure no net Joss of shoreline ecological function." 

In recent years, State and Federal agencies and other partners, in coordination with the Puget 
Sound Partnership, identified and restored high priority habitat. At over 900 acres, one of the 
largest estuarine restoration projects in the nation was completed in 2009 in the Nisqually Delta, 
doubling the number of functioning wetlands in southern Puget Sound. 
Also, since 2006, the Washington State Department of Health, local governments, and Tribes 
working with the NEP restored 1,730 acres of shellfish bed growing areas. 

6. For the Puget Sound Partnership to be successful, wouldn't you say it is vital that 
relevant federal agencies (like EPA) be a part of the process and coordinate with 
Washington State in Puget Sound efforts? Please comment on the role you see EPA 
playing in these efforts. 

EPA currently plays several important roles with respect to the PSP. EPA chairs the Puget 
Sound Federal Caucus, which coordinates Federal resources and land management agency 
activities supporting Puget Sound Partnership Action Agenda implementation. While the 
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Federal Caucus functions well, its overall effectiveness and continued involvement would be 
more certain if it were to be authorized by statute. 

EPA oversees the PSP to ensure continued progress toward implementation of its 
Comprehensive Conservation and Management Plan. EPA plays a role in coordinating with 
other Federal entities and in implementing national environmental statutes affecting federal 
lands, which comprise 45 percent ofthe land base of the Puget Sound watershed. EPA and other 
Federal agencies have trust responsibilities with the 19 Federally-recognized Tribes in the Puget 
Sound region. These trust resources include 50 percent of the harvestable fish and shellfish in 
Puget Sound. Because Tribes are co-managers of these resources, they have a strong voice and 
role in Puget Sound restoration and protection. EPA, the National Marine Fisheries Service 
(NMFS) and U.S. Fish and Wildlife Service (USFWS) work together to help support the internal 
technical capacity of Tribes so that they can more fully engage in local Puget Sound restoration 
efforts. EPA's fiscal oversight ofPSP's Federal funds helps the PSP maintain a sound financial 
structure. To that end, EPA will continue to provide technical assistance and ongoing support 
for implementing the Puget Sound Partnership's accountability and performance management 
systems. 

7. Senator Cantwell introduced the Puget Sound Recovery Act of2009 (S.2739) to help 
ensure the EPA plays a productive role in the restoration of Puget Sound. 

• What benefits would this bill provide in giving the EPA the tools it needs to help 
protect, recover, and restore Puget Sound? 

The bill provides EPA with tools to help protect, recover, and restore Puget Sound. These 
include: providing EPA with clear authority to coordinate Federal support for implementing the 
PSP Action Agenda, building on EPA's and PSP's existing capacity to work with Canadian 
partners in the Puget Sound -Georgia Basin, and assuring that EPA continues to support Tribal 
engagement in the restoration of Puget Sound. 

• What is the value of establishing a formal U S. EPA Puget Sound Program Office? 
What will this action accomplish? 

The creation of a Federal Puget Sound Program Office would provide EPA with certainty of 
ongoing program support and could enhance EPA's ability to effectively partner with the State of 
Washington, the Puget Sound Partnership (PSP), and other Federal agencies to ensure the 
preservation and restoration of the Puget Sound ecosystem. Similar to other large aquatic 
ecosystems with multiple jurisdictions and stakeholders, a dedicated EPA Puget Sound office 
within EPA Region I 0 could provide the needed Federal presence for coordinating with other 
Federal agencies, state agencies, Tribes, and international entities on Puget Sound protection. 

• Are there any changes to the legislation that could make EPA's role even more 
productive? 

The bill would establish the new Office as a strong partner to the Puget Sound Partnership (PSP). 
The new Office could coordinate all facets of Federal actions affecting the health of the Puget 
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Sound by including Federal Agency and Cabinet-level departments. The Office could also 
provide essential strategic direction on Federal Puget Sound policies, priorities, and programs not 
currently provided by the EPA Regional Office. In establishing the new office as a strong 
partner to the PSP, it will be important to preserve EPA's role as an impartial grant-making 
authority. 

S. 3025, The Columbia River Restoration Act of 2010 

8. According to the Lower Columbia River Estuary Partnership, activities such as 
development, irrigation, power generation, forestry, mining, and transportation have 
affected the Columbia River Estuary. Habitat loss and alteration have resulted from a 
variety of causes. 

• What are EPA's main habitat restoration objectives for the Basin? 

EPA's primary habitat restoration objectives for the Columbia River Basin are to protect and 
restore the ecosystem from the many sources of point and non-point source impairment. Major 
sources of impairment include run-off from agriculture and storm water; habitat modification, 
especially from hydroelectric dams; legacy contaminants; and emerging contaminants of concern 
such as flame retardants (including PBDEs), pharmaceuticals, and personal care products. 

• What indicators or measures are being used to monitor progress? 

The Columbia River Restoration Act focuses its efforts on the Columbia River Basin Toxics 
Reduction Action Plan and the Lower Columbia River Estuary Comprehensive Conservation 
Management Plan (CCMP). Both plans include measurable environmental goals and measures 
to evaluate progress towards those goals. As a member of EPA's National Estuary Program, the 
Lower Columbia River Estuary Partnership is triennially reviewed by EPA on progress towards 
environmental goals. The Estuary Partnership also reports to EPA annually on habitat acres 
protected and restored, CCMP actions completed, and funds leveraged. Further, the Columbia 
River LAE, through EPA Region 10, reports annually to EPA on progress toward measurable 
environmental goals such as wetland and upland habitat acres restored and protected, clean up 
acres of known contaminated sediment, and reduction in mean concentration of contaminants 
found in fish tissue and water. 

• What are some of the main challenges to progress? 

Activities that are vital to the Pacific Northwest, such as sport and commercial fisheries, 
agriculture, transportation, recreation and hydropower production, have disrupted natural 
processes and impaired water quality to the point where human health is at risk and historic 
salmon stocks are threatened or extinct. Recent studies and monitoring programs have found 
significant levels of toxic chemicals in fish and the waters they inhabit, including DDT, PCBs, 
mercury, and emerging contaminants of concern such as PBDEs and flame retardants. The 
challenges to progress on these environmental problems include, for example, the need to 
implement sediment and nutrient TMDLs and clean up legacy and banned toxics and pesticides. 
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• Are there actions Congress could take through legislation that would help overcome 
these challenges? If so, are those actions reflected in S. 3025? 

The legislation proposes a structure and leadership that is consistent with EPA's commitment to 
restoration of the Columbia River Basin. The Lower Columbia River Estuary Partnership was 
designated a National Estuary Program by EPA in 1995, but its study area makes up less than 
five percent of the entire Columbia River Basin. This legislation builds on the Estuary 
Partnership's efforts--it relies on a collaborative watershed approach built on the success and 
partnerships of existing regional efforts to address restoration of the entire Columbia River 
Basin. 

9. In your view, what are some of the most important steps the States in the Columbia 
River Basin and Lower Columbia River Estuary Partnership have taken to address 
environmental problems in the Puget Sound? 

The Lower Columbia River Estuary Partnership and the states of Oregon, Washington, Idaho, 
Montana, and the Columbia Basin Tribal governments are all actively engaged in efforts to 
remove contaminated sediments; bring back native anadromous fish; restore water quality; and 
preserve, protect, and restore habitat. 

In 1995, the Governors of Oregon and Washington nominated the Lower Columbia River 
Estuary Partnership for designation as an "estuary of national significance", i.e., as a National 
Estuary Program (NEP). The Estuary Partnership assumed responsibility for coordinating 
regional efforts that focused on the lower river, advancing science to understand the ecosystem, 
and delivering environmental results. The States of Washington and Oregon serve on the 
Estuary Partnership board and subcommittees and provide a portion of base funding to match 
EPA NEP funds. The Estuary Partnership developed a Comprehensive Conservation and 
Management Plan (CCMP) in 1999 that has served as a blueprint for estuary recovery efforts. 

State and Tribal governments have collaborated on many occasions with EPA and other partners 
in efforts to address the environmental challenges facing the Columbia River Basin. Efforts have 
included: 

• Events in Oregon, Washington, and Idaho that resulted in the collection of one million 
pounds of legacy contaminants, including DDT. 

• Oregon's Pesticide Stewardship Partnership Program actions, which helped reduce the 
amounts of bioaccumulative organophosphate pesticides used. 

• Washington Department of Ecology and Yakima Indian Nation's efforts to reduce soil 
erosion which were contributing to increased sediment loading to the Yakima River. The 
decrease in sediment loading led the Washington State Department of Health to lift the 
Yakima River DDT fish advisory. 

• State bans on contaminants, including a Washington State 2007 PBDE ban and a 2009 
Oregon State Deca-BDE ban. 

10. Senator Merkley introduced S. 3025, The Columbia River Restoration Act of2010, to 
help ensure the EPA plays a productive role in the restoration of the Columbia River 
Basin. 
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• What benefits would this bill provide in giving the EPA the tools it needs to help 
protect, recover, and restore the Columbia River Basin? 

The bill builds on existing EPA leadership for restoration and protection ofthe Columbia River 
Basin. The bill provides a framework for a governance structure and the accountability that can 
measure results, track progress, and achieve environmental results. 

• What will the tools provided in this bill help EPA accomplish in pursuit of these 
goals? 

The bill provides a number of tools that will create a stronger management capability for 
Columbia River Basin protection and restoration efforts. The bill defines a clear partnership and 
connection between the Lower Columbia River Estuary and the rest of the Basin. The bill also 
provides a clear organizational framework for EPA to have a leadership role in collaborative 
efforts to restore the Basin. 

• What is the value of appointing a team leader in Region 10 to support the 
development and implementation of restoration projects? What will this action 
accomplish? Are there any changes to the legislation that could make EPA's role 
even more productive? 

The bill proposes a number of new responsibilities for EPA. The proposed appointment of a 
Team Leader is one way to enhance EPA's ability to productively carry out major new 
responsibilities, such as: setting priorities and making decisions about programs, projects, and 
scientific studies; tracking progress and measuring success; administering budgets and grants; 
and, managing the proposed governance structure. 

S. 3073: The Great Lakes Ecosystem Protection Act 

11. There has been considerable work done to document the restoration/protection needs 
of the Great Lakes, but now that the President is budgeting for the Great Lakes 
Restoration Initiative (Initiative), it's important that the funding is well spent. As part 
of the Initiative budget roll-out last year, the EPA promised accountability, and there 
is appropriations report language requiring accountability and measurability. 

• How will EPA measure progress for each of the five Initiative priority areas? 

The Great Lakes Restoration Initiative Action Plan identifies goals, objectives, measures, and 
targets for the five priority areas. Progress on key measures will be reported annually as called 
for by the Government Performance and Results Act. EPA is also designing an accountability 
system that will provide additional information on progress for each priority area. 

• How will the EPA define success? 

Success will be defined by whether we achieve the goals and objectives and meet the targets in 
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the Great Lakes Restoration Initiative Action Plan. 

• How does the Initiative currently ensure that different projects in the same 
watershed are integrated to maximize their effectiveness? 

Coordination and cooperation pursuant to the Lakewide Management Plans and Remedial Action 
Plans currently facilitates that integration. Work of the Interagency Task Force and its Regional 
Working Group pursuant to the Action Plan will drive further integration. For example, 
selection of projects under the EPA Request for Proposals will emphasize well-integrated 
watershed projects advancing the goals ofthe Initiative. 

• Is project bundling allowed? Should it be? 

EPA Request for Proposals could combine (bundle) similar activities into single projects with 
multiple elements. As long as reviewers can compare "apples to apples," combining smaller 
activities or subprojects into one larger proposal can be a good thing. We expect additional 
project bundling in grant proposals that have been selected for funding. While bundling could 
result in some administrative streamlining, it would likely make accountability more complex. 

• Could S. 3073, The Great Lakes Ecosystem Protection Act, do more to help ensure 
restoration projects adapt to the information gathered? 

A science-based review of the Initiative, which is required by Appropriations language, will 
ensure that projects and expenditures are being directed toward the most pressing problems and 
toward areas where monitoring data show the need for additional investments. 

• Does the legislation do enough to ensure accountability and measurability to ensure 
that restoration funding is well spent? 

The legislation should track with the FY20 I 0 appropriation, which provided EPA with new 
authorities and responsibilities regarding Great Lakes Restoration. 

12. Over the past few years, there has been more and more attention on the Great Lakes. 
In 2004, there was an Executive Order establishing the Great Lakes Restoration 
Collaboration, and the Great Lakes National Program Office (GLNPO) was the lead. 
Funding for the Great Lakes Legacy Program (cleaning up contaminated sediment) has 
been steadily increasing since its creation in 2002, and GLNPO has the lead. The Great 
Lakes Water Quality Agreement needed to be reviewed and now renegotiated, and 
GLNPO has a lead role. Now GLNPO is primarily responsible for the Initiative. 

• With GLNPO's increased workload, has the EPA provided additional staffing 
resources? 

The FY20 I 0 appropriation for EPA provided an additional 20 FTE to support the Great Lakes 
Restoration Initiative. 
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• What level of funding is needed in order for GLNPO to implement all of these 
programs? 

The FY 2011 Budget requests $300 million for GLRI. EPA is now in the first months of 
implementing the Initiative, and EPA will assess future year funding needs based on its early 
experience. 

13. Current law provides GLNPO with coordination authority among the other Federal 
agencies conducting work in the Great Lakes, and the Interagency Task Force 
Executive Order reinforces that coordination role. 

• Would the codification of the Federal Interagency Task Force (IATF) in S. 3073 
strengthen this role of coordinator? 

Yes, codification of the lA TF would strengthen this role by providing a more formal basis for the 
coordinator's authority. EPA suggests that the bill include the mission ofthe IATF as described 
in the Executive Order and list the name of each agency that is a member of the lA TF. 

• How does the IATF currently operate? 

The lA TF currently operates in accordance with the Executive Order under which it was 
established. The work ofthe IATF is primarily carried out by the Regional 
Working Group, also established in that Executive Order. The Regional Working Group meets 
on a weekly basis to coordinate work and exchange information on Great Lakes program 
coordination and issues. 

• Could it be more effective? 

EPA believes the IATF is working effectively. The Initiative Action Plan will provide a 
blueprint for actions that the agencies and other Great Lakes partners will take. It will identify 
the goals and outcome-based measures that will serve as a means for tracking activities to ensure 
progress is being made. 

• Are there additional authorities or tools that EPA and the other agencies need going 
forward to make sure that coordination is effective in the future? Does S. 3073 
address those needs? 

EPA will continue to assess the authorities and tools needed to ensure effective coordination. 
One important action for promoting coordination would be re-authorizing the administrative 
provision to transfer funds, enter into inter-agency agreements, and provide direct 
implementation grants. EPA suggests legislative governance structures and provisions should be 
consistent with the FY20 10 Appropriations Act. 
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• Under the Initiative currently, are the Federal agencies coordinating their work 
well? 



The Federal agencies are currently coordinating efforts quite well. 

• Does EPA's control of the funding make that coordination easier? 

Providing funding through EPA facilitates coordination and accountability for the resources. 

14. The Great Lakes have multiple restoration plans. In 2000, the EPA and its U.S. 
Policy Committee released a plan for the Great Lakes. In 2005, the Great Lakes 
Regional Collaboration completed a Strategy Report outlining all of the restoration 
needs in the Great Lakes. While the EPA never officially endorsed this Strategy, the 
Collaboration partners agreed to use it as a "blueprint" for restoration decisions. The 
EPA coordinates Lakewide Management Plans for the individual lakes. Then there 
are Remedial Action Plans for the specific Areas of Concern. Now there is the Great 
Lakes Restoration Initiative Action Plan. 

• What is EPA's big picture goal for the lakes? 

EPA's big picture goals for the lakes are articulated in Initiative Action Plan focus areas: 
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• In the Toxic Substances and Areas of Concern focus area, efforts will target the 
remediation of contaminated sediments and addressing other major pollution sources in 
order to restore and de-list the most polluted sites in the Great Lakes Basin. 

• In the Invasive Species focus area, efforts will target development of: 1) an early 
detection surveillance program that incorporates rapid screening, risk assessment efforts 
and modeling as a means of prevention, 2) the capacity to rapidly respond to threats from 
new invasive species such as Asian Carp, and 3) ballast water technology. These efforts 
would move the lakes toward the long-term goal of implementing a "zero tolerance 
policy" on new invasions. 

• In the Nearshore Health and Nonpoint Source Pollution focus area, efforts will target 
geographic areas where environmental problems and their solutions have been clearly 
identified--watersheds of extreme ecological sensitivity like the Green Bay/Fox River, 
Genesee River, Maumee River, St. Louis River, and Saginaw River. 

• Efforts wi II target implementation of lakewide biodiversity conservation blueprints and 
restoration of important species such as the Lake Sturgeon, Lake Trout and the Piping 
Plover. 

• In the Accountability, Education, Monitoring, Evaluation, Communication and 
Partnerships focus area, efforts will include: implementation of Lakewide Management 
Plan priority projects for restoring the Lakes; establishment of quality goals, results-based 
accountability measures, and learning initiatives; outreach; and formation of strategic 
partnerships. 

• How are all of these plans utilized? 



These plans are integrated within a nested structure, with the Initiative Action Plan providing 
overall direction and coordination at a Great Lakes level, Lakewide Management Plans 
providing integration and coordination at a Lake level, and Remedial Action Plans providing 
integration and coordination at a local level. The plans provide forums for priority setting and 
are action-oriented. 

• Would planning for future needs be simplified under this bill? 

The bill appears to provide for establishment of a new committee structure, one that may provide 
more opportunities for greater public involvement, partnership, and collaboration. Despite these 
benefits, it is not clear that they would translate into a simplified process for conducting the 
broad, comprehensive planning that will be necessary to address Great Lakes needs and 
priorities. 

• Could the EPA use Congressional direction to better integrate these efforts and to 
direct future planning? If so, does S. 3073 provide that direction? 

The governance structure proposed inS. 3073 may be difficult to implement. EPA suggests that the 
bill language be aligned with FY20 10 Appropriation Conference Report language. 

Council of Large Aquatic Ecosystems 

15. About one year ago, EPA established the Council of Large Aquatic Ecosystems. The 
Council was established to strengthen place-based programs through information sharing 
among and coordination between place-based programs, EPA's regional offices, and EPA's 
national programs. 

• Please describe the Council's work and what it has achieved to date. 

The LAE Council (Council) was created by EPA in 2008. The Council is composed often 
geographically based, large aquatic ecosystem programs across the U.S: The Chesapeake Bay 
Program; The Great Lakes; The Gulf of Mexico Program; The Long Island Sound Study; The 
South Florida Geographic Initiative; The Lake Champlain Basin Program; The Puget Sound -
Georgia Basin; The Columbia River Basin; The San Francisco Bay Delta Estuary; and The 
Pacific Islands Program Office. The 10 geographically-placed program members focus on 
protecting and restoring the health of critical aquatic ecosystems. The LAE Council seeks to 
integrate geographically-based efforts with national water programs to advance the health of the 
Nation's large aquatic ecosystems and strengthen national water programs. 

The Council established four workgroups to address the top four priorities of the Council: toxics, 
stormwater, nutrients, and management tracking/accountability. Substantive progress has been 
made on several fronts. For example, the management tracking/accountability tools workgroup 
has identified ways to improve transparency, accountability, and decision making within LAE 
programs. The workgroup is using open source code from the Chesapeake Bay Program tracking 
system to build individualized tracking systems for other LAE programs like the Great Lakes and 
Long Island Sound. The Council's taxies reduction workgroup has compiled information to help 
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prioritize projects, drafted a white paper on priority projects, and held an interactive web 
workshop that identified research gaps. The workgroup prioritized the areas needing additional 
research and will integrate these priorities into EPA research plans. 

• Have the program directors and senior EPA program managers participated 
consistently in Council meetings? 

The Council members have generally participated in Council meetings. Lack of travel funds and 
competing work commitments have constrained some members from attending. 

• The Council now serves to facilitate information sharing, but has no policy-making 
ability. Is that correct? 

Yes, that is correct. 

• Is this facilitative role sufficient to achieve the integrative goals EPA has set for the 
Council? 

Given that the Council has been in existence less than two years, it is premature to conclude 
whether its facilitative role is sufficient to achieve the integrative goals EPA has set for it. 
However, as stated in the response above, the Council is beginning to make substantive progress 
on several fronts, including program development, testing and implementation. 

• What benefits might come from a Council that was able to set policy? 

EPA has in place an effective policy-making structure for the national water program, including 
LAE programs. We are happy to continue providing on-going technical assistance as the 
Committee's efforts proceed. 

• Would EPA need additional legislative authority for the Council to take on a policy
setting role? 

While such authority is not needed, it could be helpful to solidify this new role. 

• Are current staffing levels sufficient to support a Council with a policymaking role? 

The Council will continue to use their existing available resources to strengthen aquatic 
ecopsystem and core water program implementation. EPA is confident that the Council members 
will work together to identify efficiencies and help facilitate strategies that will meet the 
implementation goals of their plans. 

Questions from Senator Kirsten Gillibrand: 

l. I am leading an effort with my fellow Long Island Sound Senators to reauthorize the 
Long Island Sound Restoration and Stewardship Acts. Since monies appropriated for 
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these programs typically fall under a single appropriation, do you believe that a single 
authorization for the companion programs would improve the program? 

The Long Island Sound Restoration Act and Stewardship Act are both implemented through the 
EPA Long Island Sound Office. Since monies appropriated for these programs have fallen under 
a single appropriation and are administered by a single program, a single authorization should 
have no negative consequences. 

2. Many Long Island Sound Stakeholders have expressed desire to remove the Federal 
Advisory Committee Act requirements from the Long Island Sound Stewardship 
program. They argue that the members of the advisory committee; representing all levels 
of government, non-governmental organization, local community organization, 
conservation groups, land owners, business leaders, and fishermen, work in a cooperative 
and efficient manner, and that removing these requirements would enable the program to 
be more effective and efficient without undermining oversight and accountability 
measures, which are already required under the act. Do you have any comments on that 
issue as it pertains to the Long Island Sound programs? 

Removing the Federal Advisory Committee Act requirements would streamline administration of 
the Stewardship Act and eliminate confusion and overlap between the existing Long Island 
Sound Study Management Conference and a Stewardship Act F ACA. Removing the F ACA 
requirement would not be likely to jeopardize the involvement of stakeholders in the 
Stewardship program. As stated, the LISS Management Conference already includes a structure 
that involves a wide range of governmental and non-governmental stakeholders as authorized 
and structured under §320 of the Clean Water Act. However, the Administration has not taken 
an official position on this proposed provision. 

Questions from Senator James M. Inhofe: 

1. A major theme in many of the bills on these water bodies is the mandate for a direct 
line item in the budget. How can EPA do a better job of showing their States and local 
partners where the funding is coming from and where it is being invested if these bills 
do not get passed? 

EPA's Congressional Justification includes tables that provide resource levels for the various 
"Program Projects" that reflect EPA's activities. Among these Program Projects are existing line 
items for many of the geographic areas addressed by the proposed legislation, including Puget 
Sound, Long Island Sound, San Francisco Bay, Gulf of Mexico, and Great Lakes. 

In addition, EPA's Council of Large Aquatic Ecosystems is helping the LAE programs develop 
web-based tools to help show their State and local partners where funding is coming from and 
where it is being invested. We are coordinating among the Great Lakes National Program 
Office, Long Island Sound Study, and the Lake Champlain Program to facilitate their adoption of 
the Chesapeake Bay tracking tool, which could be used to identify sources and investments of 
funds. 
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2. In the Great Lakes and Long Island Sound, there are currently several different Federal 
Programs, either authorized by Congress or through Executive Order, that have the shared 
goal of cleaning up the water body. 

a. How is EPA managing the many different programs? 

Great Lakes: There are a variety of Federal agencies that have authorities and mandates to carry 
out Great Lakes restoration and protection. EPA has been authorized to lead the Great Lakes 
Interagency Task Force, which coordinates Federal programs on the Great Lakes to ensure they 
are complementary and are directed towards shared goals for the Great Lakes. In addition, the 
Great Lakes budget crosscut identifies these programs from a budget standpoint. Under its 
Action Plan, the Great Lakes Restoration Initiative brings together agencies and their partners to 
focus on a set of discrete, measurable goals intended to ensure that Great Lakes protection and 
restoration is carried out and that funding is directed to the highest priorities. 

Long Island: As stated in the response to Senator Gillebrand's question No. I, the Long Island 
Sound Restoration Act and Stewardship Act are both implemented by the EPA Long Island 
Sound Office through its administration and coordination of the Long Island Sound Study 
Management Conference. This management arrangement ensures integration of efforts 
authorized by both Acts. 

b. Is there a way to streamline or better coordinate some of these efforts? 

Great Lakes: The Agencies are working together to streamline and coordinate programs and 
actions for the Great Lakes as part of the GLRI Action Plan. 

Long Island: As stated, in the response to Senator Gillebrand's question No. 2, removing any 
Federal Advisory Committee Act requirements under the Stewardship Act would streamline 
implementation and avoid confusion and overlap between the existing Long Island Sound Study 
Management Conference and a Stewardship Act F ACA while still maintaining existing 
accountability and oversight provisions. As stated, the LISS Management Conference already 
includes a wide range of governmental and non-governmental stakeholders as authorized and 
structured under §320 of the Clean Water Act. 

3. Do investments in water treatment facilities and other clean water infrastructure help 
with the cleanup of these great water bodies? 

Yes. Water quality problems associated with aging facilities is a priority in many of these 
waterbodies, and investments in infrastructure are a primary way of addressing these issues. For 
example, EPA's Long Island Sound Program effectively coordinated the investment of hundreds 
of millions of dollars through Federal, State, and local sources to reduce nitrogen discharges into 
the Long Island Sound. Since 1990, about 25 percent of the 105 treatment plants that discharge 
into the Sound and its tributaries in New York and Connecticut have completed full upgrades, 
known as biological nutrient removal. As a result of upgrades, Long Island Sound-wide 
discharges from treatment plants have been reduced by 25 percent since the early 1990s or by 
more than 50,000 pounds per day compared to 1994 levels. That said, population growth and 
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development continue to increase the volume of pollutants entering our waterbodies and thus 
investment in clean water infrastructure that is sustainable over the long-term can help protect 
and restore aquatic ecosystems. 

4. Will EPA provide the committee with technical assistance to ensure that bills considered 
before this committee do not duplicate current efforts? 

Yes, EPA is committed to providing on-going technical assistance as the Committee's efforts 
proceed. 

Supplemental Questions from Senator Benjamin L. Cardin: 

1. Does the Administration supportS. 3119, the Long Island Sound Restoration and 
Stewardship Act? 

S. 3119 reauthorizes two existing Acts. The funding authorization is maintained at current levels 
contained in the two bills. The goals set forth by these bills are consistent with EPA's mission to 
protect aquatic ecosystems by ensuring that restoration/ recovery goals are met. EPA believes 
that the existing Acts have been successfully administered through the Agency's Long Island 
Sound Office and have helped address important issues related to the health of Long Island 
Sound. 

2. Does the Administration believe that the Long Island Sound restoration initiative 
addressed in this bill has in place: 

• The right governance structure to maximize effectiveness and accountability? If not, 
should the proposed legislation include such a governance structure? 

The Long Island Sound restoration initiative addressed in this bill is implemented through the 
EPA Long Island Sound Office's administration and coordination ofthe Long Island Sound 
Study Management Conference. As authorized and 
structured under Section 320 of the Clean Water Act, the LISS Management Conference includes 
a wide range of governmental and non-governmental stakeholders. Accountability is enhanced 
through incorporation of official LISS performance targets into EPA's Strategic Plan and through 
Agency-Jed triennial formal program evaluations that assess progress made implementing the 
LISS Comprehensive Conservation and Management Plan. 

As stated, the LISS Management Conference already involves a wide range of governmental and 
non-governmental stakeholders as authorized and structured under Section 320 of the Clean 
Water Act. 

• Are effective adaptive management principles and procedures incorporated into its 
management structure? If not, should the proposed legislation include adequate 
principles and procedures? 

S. 3119 maintains the extensive adaptive management principles and procedures that are 
contained in the existing Stewardship Act. These existing principles and procedures are 
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adequate to ensure that the implementation of the Act is adaptive and effective. 

• Clear, measurable environmental and/or health-based goals? Are they well defined? 
If not, should the proposed legislation include an adequate mechanism for 
establishing and updating these measures? 

The development of clear, measurable environmental and/or health-based goals is a key 
objective of EPA's effort that supports all Large Aquatic Ecosystem programs. The Long Island 
Sound program already has a comprehensive reporting structure in place, and its goals must be 
science-based and subject to public input. Currently, EPA formally reviews the Long Island 
Sound Program every three years to evaluate the success of the Program in developing goals and 
reporting on progress made in meeting them. The Long Island Sound program also reports to 
EPA annually on progress made toward long-term measurable environmental goals such as tons 
of nitrogen entering the Sound from point source discharges, area and duration of hypoxia, acres 
of coastal habitat restored, and miles of river and stream passages reopened for fish. 

3. Does the Administration have any other concerns about or suggestions for S. 3119, the 
Long Island Sound Restoration and Stewardship Act? 

One suggested technical fix, as submitted in written testimony to the House Transportation and 
Infrastructure Committee, is to amend the Long Island Sound Restoration Act by adding the 
word "cooperate" to Section 119(c)(2)(4). This addition would allow EPA to "cooperate and 
coordinate activities and implementation responsibilities with other federal agencies ... ", thus 
giving specific legislative cooperative authority for federal interagency agreements under Section 
119. This would improve the ability to work cooperatively with other federal agencies to use 
resources in the most efficient and effective manner. 
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2. EPA has gone to great lengths to advertise the fact that it is saving $88 million with its 
regulations eliminating the Stage II requirement for gas stations. This assumes that states 
in the Ozone Transport Region will be able to eliminate Stage II, when in fact that may not 
be the case. Assuming states in the OTR cannot eliminate Stage II, how much less than $88 
million will in fact be saved? 

EPA's estimate of potential cost savings is based on the fact that all states, including those in the 
OTR, could choose to remove Stage II after EPA establishes a waiver date. Because an existing 
state Stage II program is part of the state implementation plan (SIP) for ozone, the CAA requires 
a state to develop and submit a SIP revision to remove an existing SIP program. EPA is 
developing additional guidance for states on submitting approvable SIP revisions, including 
guidance to OTR states on satisfying the CAA's independent requirement to implement 
measures capable of achieving reductions comparable to those achievable by Stage II. Because 
much of the highway vehicle fleet already reduces gasoline refueling emissions through Onboard 
Refueling Vapor Recovery (ORVR) technology, we do not expect that states will have 
substantial difficulty obtaining EPA approval of SIP revisions seeking to phase out redundant 
Stage II programs. 

3. The Proposed Rule to eliminate the Stage II requirement for gas stations, as I 
understand it, would not allow certain states in the so-called "ozone transport region" to 
eliminate Stage II. This is based on a fifteen year old guidance document that does not 
account for the fact that Stage II causes more emissions when anyone driving a car built 
after the year 2000 fills up its tank. When does EPA plan on updating this document so all 
states can eliminate this clearly unnecessary requirement? 

The Proposed Rule would eliminate only one of the two independent CAA provisions that 
require states in the Ozone Transport Region (OTR) to implement Stage II gasoline vapor 
recovery programs. States in the OTR are subject to a separate requirement under section 
184(b )(2) of the CAA to implement measures capable of achieving comparable emissions 
reductions to those achievable by Stage II. The CAA does not provide the Administrator with 
authority to waive this independent requirement. The section 202(a)(6) waiver authority that is 
being exercised by EPA in the Proposed Rule only applies to the section 1 82(b)(3) requirement. 

EPA last issued guidance on the CAA section 184(b)(2) OTR requirement in 1995 ("Stage II 
Comparability Study for the Northeast Ozone Transport Region," EPA-452/R-94-011; January 
1995), and nearly all OTR states chose to implement Stage II in covered areas rather than adopt 
different comparable measures. EPA is developing additional guidance for OTR states on 
satisfying the CAA' s independent requirement to implement measures capable of achieving 
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reductions comparable to those achievable by Stage II. In light of continuing growth of the 
vehicle fleet equipped with onboard refueling vapor recovery systems (ORVR), we do not 
expect that OTR states seeking to phase out Stage II programs will have substantial difficulty 
demonstrating comparability consistent with the CAA section 184(b )(2) requirement. 

4. The EPA has clearly stated that the Stage II requirement for gas stations is a redundant, 
unnecessary regulation. Please describe aU of the steps that must take place before a state 
in the Ozone Transport region is permitted to eliminate Stage II. 

Because an existing state Stage II program is part of the state implementation plan (SIP) for 
ozone, the CAA requires a state to develop and submit a SIP revision to remove an existing SIP 
program. EPA is developing additional guidance for states on submitting approvable SIP 
revisions, including guidance to OTR states on satisfying the CAA's independent requirement to 
implement measures capable of achieving reductions comparable to those achievable by Stage II. 
Because much of the highway vehicle fleet already reduces gasoline refueling emissions through 
ORVR technology, we do not expect that OTR states seeking to phase out Stage II programs will 
have substantial difficulty demonstrating comparability consistent with the CAA section 
184(b )(2) requirement. 

5. The week before this hearing, three state public utility commissioners- Georgia, 
Missouri, and West Virginia- each testified before the Energy and Power Subcommittee 
that their respective state commissions have not had any coordination with EPA regarding 
the proposed power sector rules. 

a. Why has EPA failed to coordinate with state PUCs? 
b. Do you agree that a key component of the President's Executive Order is public 
participation and information sharing with local governments and other stakeholders? 
c. Does this indicate you are not adhering to the Executive Order principles when it comes 
to power sector rules? 

As part of the development of regulations EPA seeks to invite public comment from all 
interested stakeholders. State agencies are among the important constituencies that we reach out 
to. For example, in developing the power plant rules, EPA reached out to PUCs on several 
occasions: 

• In December of2009, Gina McCarthy travelled to Dallas to give a keynote address at the 
winter meeting ofthe National Association of Regulatory Utility Commissioners 
(NARUC), an association comprised of the Commissioners from utility regulatory bodies 
(such as public utility commissions and public service commissions) in each state. In her 
talk Ms McCarthy spoke about the upcoming power plant rules and the role of that the 
PUCs would play in implementation. At that meeting Ms McCarthy also spoke at a 
breakfast for interested State commissioners in more detail about these subjects. 

• The EPA also participates in the Eastern Interconnection States Planning Council 
(EISPC). EISPC represents the 39 states and 8 Canadian Provinces located within the 
Eastern Interconnection electric transmission grid. State representatives include PUC 
representatives. EPA staff gave a presentation on August 26. 2010 entitled "EPA's 
Power Sector Rulemakings" 
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• In February 2011 at a NARUC winter meeting in Washington, DC. Ms McCarthy spoke 
about the rules that would become CSAPR and MATS in some detail. She talked about 
the role that the State Commissioners would play in implementation ofthe rule including 
encouraging energy efficiency and demand response as a part of implementation, and 
encouraging early planning and action on the part of the power generating companies to 
assure timely compliance. 

• Ms McCarthy also participated on a panel discussion for an audience of state regulators 
at the National Electricity Forum sponsored by NARUC and DOE on the impact of 
environmental regulations on the electricity system. 

• EPA staff participated in two webinars sponsored by NARUC for State commissioners 
and their staffs. The purpose was to brief them on the power plant rules and to take their 
questions. These were held on September 24 and October 15 of 20 I 0. 

• On August 30,2011 EPA in conjunction with DOE organized a webinar for state utility 
commissioners, air offices and energy offices in the Southeast to discuss EPA rules for 
the power sector. 

• EPA staff also participated in a series of three meetings organized by the Bipartisan 
Policy Center in conjunction with NARUC and NESCAUM on the power sector 
regulations that were under development. 

We have reached out to the public power providers which include municipal power providers to 
hear their concerns. This effort has been ongoing, beginning with meetings that Ms McCarthy 
hosted early on in her tenure at EPA to get their input. We have also received additional input 
from local governments at hearings and in the public comment process. 

EPA did receive comments from some PUCs on CSAPR and from others on MATS, although 
Georgia, Missouri and West Virginia were not among them. They were, of course, welcome to 
do so ifthey so chose. NARUC submitted comments on MATS as well. 

6. Although there has been no formal coordination between EPA and FERC, FERC 
nevertheless made several recommendations for EPA to consider when evaluating the 
reliability impacts of its proposed rules. Did EPA heed any of the following suggestions 
offered by FERC: 

a. Did EPA complete a cumulative analysis? 

The agency routinely configures regulatory analyses to gauge the effect of new policies or programs 
from a baseline which reflects other established policies and programs. In the case of the MATS 
rule, for example, the incremental effect of MATS was evaluated using a baseline which reflected 
CSAPR and other established environmental regulatory requirements for affected sources. The RlA 
for MATS, therefore, is a cumulative analysis in that it reflects the cumulative effect of rules on the 
books as well as the proposed new rule being evaluated. The results ofthe MATS analysis found 
that even with CSAPR and other established environmental protection rules in effect, electricity 
prices are expected to remain well within historical levels. With both MATS and CSAPR and other 
rules in place, retail electricity prices in 2015 and 2020 are projected to be lower than they were in 
2010, with the 20 l 0 price level itself more than 20 percent lower than observed 30 years ago. The 
effect of MATS on natural gas process is also expected to be minimal, with natural gas prices only 
increasing by 0.3 to 0.6 percent on average over the time horizon of2015 to 2030. Our analysis of 
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the final MATS rule projects that MATS and CSAPR combined will result in only a modest level of 
power plant retirements and will not adversely affect capacity reserve margins in any region of the 
country. Finally, the agency believes that many of the purported cumulative analyses that others have 
performed have made inaccurate assumptions about the requirements of rules that have not yet been 
finalized, notably by assuming requirements under the Clean Water Act Section 316(b) cooling water 
intake rule that are significantly more stringent than what has been proposed. 

b. Coordinate with regional and local planning entities? 

EPA met with a variety of regional and local planning entities throughout the development of its 
power sector rulemakings, including multiple Regional Transmission Organizations (RTOs), 
multiple regional entities of the North American Electric Reliability Corporation (NERC), and 
several utilities whose vertical integration in cost-of-service areas includes planning 
responsibilities (such as American Electric Power, Entergy, and the utilities that are part of 
Southern Company). 

c. Evaluate important regional and local reliability concerns, such as localized transmission 
constraints; transmission flows on the grid; reactive power deficiencies related to closures; 
loss of frequency response; black start capability; and transmission deliverability? 

EPA recognizes the importance of these local issues for maintaining the reliability of the grid 
and has continued to consult with NERC, FERC and other organizations with key roles in 
ensuring that the power system remains reliable. These are the organizations that conduct, on a 
routine and ongoing basis, the detailed economic and engineering studies within individual 
regions to plan for changes to the power grid that are needed for continued reliable operation. 
EPA's role is to develop environmental regulations that protect public health and welfare in a 
manner that is consistent with maintaining an adequate generating resource base with which 
power grid operators can manage local reliability. EPA uses the !PM model to project regulatory 
impacts that address resource adequacy and transmission across 32 regions in the US; these 
regions generally correspond to subregions of the North American Electric Reliability 
Corporation (NERC) regions. IPM modeling also captures, consistent with the efficient 
operation ofthe electric sector in practice, the least-cost method of meeting energy and peak 
demand requirements over a specified time considering regulatory and market conditions in each 
of these regions (e.g., emission limits, transmission capabilities, RPS requirements, fuel market 
constraints, etc.). It does not replicate all of the local detail involved in managing local 
transmission or other local grid issues such as reactive power. This modeling allows EPA to 
inform its environmental rulemaking with data on regional power system operations, represented 
in detail in IPM. It provides information on emissions, wholesale energy prices, power sector 
costs, changes in fuel consumption and generation technology, capacity and dispatch projections, 
and reserve margins. A reserve margin is a measure of the system's generating capability above 
the amount required to meet the net internal demand (peak load) requirement. In practice each 
NERC region has a reserve margin requirement, expressed as a percent, that encourages electric 
suppliers in a region to build beyond peak requirements to ensure reliability. The reserve margin 
constraints in IPM depict these reliability standards that are in effect in each NERC region, and 
ensure that that regulatory and operational requirements are met only through means that ensure 
grid reliability and maintain reserve capacity levels equal to or greater than the target planning 
reserve margin. The IPM power sector details associated with the reserve margins and 
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environmental constraints are available to regional reliability authorities, who undertake the 
actions needed to ensure the reliability of the power grid as the environmental regulations are 
implemented. 

d. Account for construction and permitting barriers that could push out the timelines for 
when a new generation would come on-line? 

EPA considers the time it takes to plan, permit and construct new generation, which our 
modeling with IPM would capture whenever new capacity is projected to be necessary for 
maintaining the reliability reserve margins required in each region in accordance with NERC 
standards. The EPA modeling includes construction times for new generation that match 
assumptions used by the Energy Information Administration. At present, the relatively recent 
construction of significant new natural gas generating capacity, coupled with current economic 
conditions, has resulted in very large reserves of capacity in many of the regions of the country. 
As a result, we project a very limited need for new capacity in the near future, even under 
scenarios where certain existing capacity is projected to withdraw from service. 

e. How do you account for the fact that renewables are not a one-to-one replacement for 
coal-fired baseload capacity? 

EPA recognizes that some current forms ofrenewable electricity have variable production and 
are not on-demand resources, a distinct difference from fossil fuel-fired generation. EPA's 
power sector modeling determines each regional capacity reserve margin in a way that 
appropriately reflects the types of capacity available, including variable sources of renewable 
generation. EPA allows only a certain portion of intermittent renewable capacity to count 
against reserve margins, which set forth how much capacity must be available to meet peak 
demand and which vary by power region. In that sense, renewable capacity only gets "partial 
credit" in EPA's modeling to ensure that our projected scenarios maintain each region's reliability 
reserve margin planning targets. EPA uses information from each Regional Transmission 
Organizations and/or Independent System Operator to determine appropriate capacity credit for 
intermittent sources of energy. This capacity credit is consistent with AEO 2010 and depicted in 
Tables 4-20 through 4-22 in the IPM documentation. 

7. Executive orders issued since President Clinton set forth several criteria for agencies 
adopting regulations, such as maximum net benefits, least cost, feasibility and other factors. 
How does the agency apply these requirements when it makes a decision: 

a. To enter a Consent Decree with an environmental group; and 
b. To issue a regulation as part of a judicial settlement with an environmental group? 

The decision to settle a case does not, nor does a settlement agreement or consent decree itself, 
trigger requirements under the relevant executive orders. Although a settlement agreement or 
consent decree may include a commitment to undertake a rulemaking, EPA does not commit in 
its settlements to any final, substantive outcome to any such rulemaking. EPA fully complies 
with all applicable executive orders during each rulemaking process, irrespective of whether the 
rulemaking was initiated as a result of a settlement agreement or consent decree. 
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8. Under section l(b)(9) of Executive Order 12866, your agency is required to seek the views 
of appropriate state and local officials before imposing regulatory requirements that might 
significantly or uniquely affect those governmental entities. Do you ensure that you 
incorporate the views of state and local governments before taking regulatory action? 

Yes. 

9. How does the agency apply the following requirements when it makes a decision: 
a. To enter a Consent Decree with an environmental group? 
b. To issue a regulation as part of a judicial settlement with an environmental group? 

Please see response to Question I 0. 

10. Section 6(a)(1) of Executive Order 12866 requires EPA, before issuing a notice of proposed 
rulemaking, to seek the involvement of those who are intended to benefit from and those 
expected to be burdened by your regulatory actions. How does the agency apply this 
requirement when it makes a decision: 

a. To enter a Consent Decree with an environmental group? 
b. To issue a regulation as part of a judicial settlement with an environmental group? 

As explained above, the decision to settle a case does not, nor does a settlement agreement or consent 
decree itself, trigger any requirements under Executive Order 12866. When EPA intends to issue a 
regulation based on a commitment under a settlement agreement or consent decree, we apply the 
directives contained in applicable executive orders (including Section 6(a)(l) of Executive Order 
12866) to that rulemaking in the same manner as we do with any rulemaking. EPA routinely seeks 
the involvement of those who are intended to benefit from and those expected to be burdened by 
regulatory actions in the process of developing the regulatory proposal. 

11. While the petitions for review challenge EPA's amended NSPS for petroleum refineries, 
(NSPS J and Ja), EPA has agreed in the settlement to propose NSPS regulations for subparts 
Db, De, GGG and QQQ of 40 C.F.R. Pt. 60. How did these separate standards become part of 
the settlement when they were not included in the petition for review? 

a. Did EPA seek to include these separate standards in the settlement? 
b. Who is on record as having requested their inclusion? 
c. What was the stated reason for including the standards in the settlement agreement? 
d. Did EPA object to their inclusion because they were not referenced in the petition for 
review? 
e. On what grounds did EPA accept their inclusion? 
f. Did EPA consult with any other federal agency (besides DOJ) prior to releasing the draft 
settlement agreement? 
g. Did DOJ object at any point to their inclusion? Why not? 

As reflected in the Settlement Agreement, it is EPA's view that "it will be more effective to 

address greenhouse gases and various other pollutants from refineries in a comprehensive 

manner rather than just addressing such pollutants from those affected facilities that are subject 
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to regulation under NSPS subparts J and Ja." Settlement Agreement at 3. This position reflects 
the Agency's view that coordination of these rules would allow the Agency to most efficiently 
and rationally address its statutory obligations. Such an approach has the added benefit of 
providing regulatory certainty to facilities, and allowing them to make compliance decisions with 
a full picture of their potential impacts. 

As set forth in the Settlement Agreement, Petitioners were willing to provide a longer schedule 
for such a comprehensive action than they would have agreed to for an action covering only 
subparts J and Ja: 

"WHEREAS, the State and Environmental Petitioners desire that EPA complete 
its reconsideration of GHG standards of performance for refineries as 
expeditiously as possible, but agree that allowing additional time for EPA to 
complete a rulemaking that follows the comprehensive approach discussed above 
is warranted in light of the potentially greater emissions reductions possible 
through such an approach, when compared to a rulemaking addressing only the 
remaining issues on reconsideration for NSPS subparts J and Ja;" 

Settlement Agreement at 3. 

The settlement also addressed a number of EPA's other outstanding legal vulnerabilities. Prior 
to entering into negotiations, EPA had faced requests from environmental petitioners over 
several of the standards that were eventually addressed by the Settlement Agreement. 
Specifically, with respect to industrial boilers (subparts Db and De), an August 20, 20 I 0 letter 
from environmental petitioners asked that "EPA identify and commit to a reasonable schedule 
for issuing revised standards that limit greenhouse gas emissions from new and existing [Db and 
De units]." Moreover, the Agency had missed the 8-year review cycle, required under Section 
Ill (b )(1 )(B) of the Clean Air Act, for subpart QQQ and was vulnerable to a mandatory duty suit 
over this standard as well. 

Consistent with EPA practice, the Settlement Agreement was submitted to OMB for its review 
and, pursuant to Section 113(g) of the Clean Air Act, DOJ was given the opportunity to withhold 
its consent to the settlement both before and after public comment on it. 

12. As part of the settlement, EPA also agreed to review the risk and technology standards for 
refineries under 40 C.F.R. pt. 63, subpart. UUU, which implements completely different 
provisions of the Clean Air Act (CAA §§ 112(d)(6) and (f)(2)) for setting and reviewing 
maximum achievable control technology emission standards. How did these statutory 
provisions become part of the settlement agreement when they were not included in the petition 
for review? 

a. Who is on record as seeking their inclusion in the settlement agreement, and on what 
grounds? 
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b. Did EPA staff or DOJ object to their inclusion given that they were not included in the 
petition for review? 

As explained in the preceding answer, EPA made the reasonable judgment that a broader 
settlement to address greenhouse gases and various other pollutants from refineries in a 
comprehensive manner and to resolve a number of outstanding legal vulnerabilities was the most 
effective and efficient approach for EPA to address its statutory obligations. 

13. Does EPA normally include standards in settlement agreements that are not part of the 
petition for review, thereby stripping the Administration of discretion in determining the 
schedule for issuing the standards? 

Although most settlement agreements address issues arising in a single litigation, the agreement in this 
case allowed the EPA to manage the risks of multiple potential litigations and to get more time to finalize 
the standards that were the subject of the petition than the petitioners otherwise would have agreed to, 
while also allowing the Agency to appropriately and rationally address emissions from refineries. 
Additionally, although the Agency takes very seriously the deadlines negotiated into a settlement 
agreement, the Agency does not completely relinquish discretion to proceed on a different schedule if a 
very important issue arises as the rulemaking process unfolds. In this case, the petitioner's remedy is to 
reactivate the litigation. 

14. Doesn't this action reinforce the view that EPA may be inviting the petitions in order to 
agree to regulatory deadlines that prevent others in the Administration from participating 
in the decision making process? 

No. The EPA did not invite or otherwise encourage these petitions, nor were others in the 
Administration prevented from participating in the decision making process. First, the Assistant 
Attorney General in the U.S. Department of Justice's Environment and Natural Resources 

Division approves any settlement entered into by the EPA. In addition, the proposed settlement 
agreement was submitted to the Office of Management and Budget for review prior to being 
finalized. Finally, as is the case with any settlement in litigation against the EPA under the 
Clean Air Act, the proposed settlement agreement was subject to public notice and comment -
pursuant to Section 113(g) of the Clean Air Act - prior to being finalized. 

15. Does the Settlement Agreement in essence sanction an end-run around the standard 
regulatory setting process, in a manner intended to benefit only one group of parties -- the 
States and Environmental Groups -- at the expense of the regulated industry? 

No. Under the agreement in question, the EPA committed to develop a proposed rule and to take 
final action on that proposal only after going through the notice and comment process required 
for any rule of this nature under the Clean Air Act. The settlement agreement does not commit 
the EPA to any final substantive outcome in such rulemaking process 

16. In addition to broadening the scope of the refinery GHG settlement agreement to 
include rules which were not raised in the petition for review, EPA also agreed to 
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aggressive schedules for rulemaking that do not appear to provide sufficient time for EPA 
to analyze requested data, develop a rule based on that analyzed data and allow for 
sufficient interagency review. 

At the time, the EPA believed that the time frames contemplated by the settlement agreement 
would be sufficient for the relevant analysis and review; issuance of a proposed rule, however, 
has been delayed for a variety of reasons that were not anticipated at settlement. 

17. In issuing its GHG reporting rule, EPA stated that the purpose of the rule was to collect 
accurate and timely data to inform future policy decisions. However, because EPA was 
unable to deliver the appropriate electronic reporting tool, the Agency deferred GHG 
reporting until September 30, 2011, less than four months before the deadline for issuing its 
proposed GHG NSPS refinery rule. 

a. Has EPA provided the appropriate electronic reporting tool for refinery GHG emissions 
to all regulated parties? If yes, when did this occur? If not, when does EPA expect to do so? 

EPA launched the Electronic Greenhouse Gas Reporting Tool (e-GGRT) on August 22,2011, 
for reporting greenhouse gas information. Entities required to report under the Greenhouse Gas 
Reporting Program ( 40 CFR Part 98) were given six weeks to submit their 20 I 0 report, due on 
September 30, 2011. 

b. When does EPA currently expect to receive data from the new reporting tool? 

EPA received greenhouse gas data for 2010 from 29 source categories (including petroleum 
refining) on September 30, 2011. 

c. How many months or years of data will EPA have received by December 10, 2011? 

By December 10,2011, EPA will have received greenhouse gas data from petroleum refineries 
for the entire year of 201 0 (as noted above in Question 17b, EPA received this data on 
September 30, 2011). 

d. How much time will EPA have to evaluate that data before developing proposed GHG 
standards? 

We have been working to develop GHG options based on data reported in the information 
collection request for refineries and other sources of available information. We expect to confirm 
our approach and proposal with the data that become available through the reporting rule before 
the proposed rule is signed. 

e. Doesn't this schedule suggest that the data will have very little role if any at all in shaping 
the Administration's decisions regarding the proposed rule? 

We do not expect drastic differences between GHG emissions from the reporting rule and the 
data collected through the information collection request. 
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18. Similarly, on March 31, 2011, EPA also issued an extensive Information Collection 
Request with the expressed purpose of gaining information to support this rulemaking. The 
ICR has three separate due dates in May, June, with the last in August 2011. 

a. How much of the industry succeeded in submitting the required reporting data on time? 

Almost all of the refining companies met the May 31 and June 30 submission dates for 
Component 1 (process data) and Component 2 (emissions inventory) of the ICR. The exception 
consists of a few small refiners for whom we gave until the end of July to submit Component 2 
information. As of the end of February 2012, EPA received responses from all refineries 
expected to submit data for Components 1 (process data) and Component 2 (emissions 
inventory). For Component 3 (distillation feed sampling), the EPA has received data from all but 
10 facilities, and has received 72 responses to Component 4 (stack test reports). Some facilities 
informed us of delays as a result of factors such as scheduled equipment down times, insufficient 
equipment operating time necessary for testing, and delays in analyses from labs .. 

b. How many separate individual data entries were received? 

We received Component 1 and Component 2 data from all 148 refineries. Each refinery 
responded to approximately 400 questions from Component 1 and was requested to submit any 
available tests they had conducted within the last 5 years. For the Component 2 emission 
inventory data, we asked each refinery to report emissions on each of approximately 50 
emissions units per refinery, and provided them with a protocol to use for estimating those 
emissions. In addition, as noted above, we have crude analyses (Component 3) from all but about 
10 refineries, and about 72 stack test reports (Component 4). 

c. Has EPA had sufficient time to review and analyze this data from these requests? 

We have conducted a quality assurance check on Component 1 data and compiled that 
information into a database to use for rule development. For Component 2, EPA also 
consolidated the information into a database, and EPA conducted an extensive QA review ofthe 
data to correct errors, such as using Google Earth to correct latitudes and longitudes (e.g., 
incorrectly located plants and lat/longs outside plant property boundaries), information reported 
in wrong units (e.g., tons instead of pounds), and filling in gaps where pollutant emissions were 
missing. We are currently in the process of using these data to conduct our risk assessment and to 
develop and cost regulatory options. We are currently analyzing and compiling data received 
from Components 3 and 4. 

d. When will regulated parties and other interested stakeholders be allowed to review the 
collected data? 

The refineries claimed almost all of the information submitted in response to Component 1 to be 
confidential business information, so we will not be able to make that information available to 
the public. We do anticipate having summarized information available in the public docket for 
review during the comment period on the proposal. We do plan to make Component 2 emissions 
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inventory data available to the public by proposal and are working to make that information 
available ahead of the proposal. Some of the test reports submitted in response to Component 4 
were claimed as confidential because they contained process information. However, we plan to 
make the non-confidential test reports available through the public docket as soon as we can. 
Most of the crude analyses provided in response to Component 3 were claimed to be 
confidential. 

e. When wilJ there be opportunities to correct any data errors? 

We have already been following up with the companies as we review the data to confirm 
information where questions arose, and in several cases, they helped us correct the data. The 
companies will have an opportunity to provide corrected and updated information during the 
public comment period on the proposal, based on their ability to review the data made public in 
the docket. 

19. Given the December 10,2011 deadline in the consent agreement, how much time will 
OMB and other agencies, such as the Small Business Administration and the Department 
of Energy, have to review the proposal? 

EPA has not met the December 10, 2011 settlement agreement deadline and we have not yet 
updated the settlement agreement. We anticipate that these agencies will have a few weeks to 
review the rule proposal. We have been working with representatives from SBA and OMB on a 
Small Business Regulatory Enforcement Act (SBREF A) review panel for the rule. As part of this 
effort, we have participated in outreach meetings with small business representatives and have 
briefed them on our rule development. 

The Honorable Michael C. Burgess 

1. On what basis can you assure the Subcommittee that these rules will not make instances 
of rolling blackouts more common? 

EPA's resource adequacy analysis continues to demonstrate that only a modest amount of 
generating capacity will become uneconomic to operate under the MATS standards, and removal 
of this capacity will not adversely affect capacity reserve margins in any region of the country. 
In addition, new capacity will be added between now and 2015. The analysis projects that, as a 
result of MATS, plant operators will choose to retire less than one half of one percent ( 4. 7 
gigawatts (GW)) ofthe more than 1,000 GW that make up the nation's electric generating 
capacity. This retiring generation capacity is an average of more than fifty years old, relatively 
inefficient, and does not have modem pollution controls installed. It should be noted that over 
the last few years low natural gas prices and an aging coal generation fleet have been pushing the 
industry towards less reliance on coal and greater reliance on natural gas. 

EPA's power sector modeling considers the impact of regulations on the resource 
adequacy of the power grid at a regional level, using 32 regions across the United States that 
generally correspond to subregions of the North American Electric Reliability Corporation 
(NERC) regions used for reliability planning. At present, many regions have excess capacity 
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available above their required reserve margins. Our analyses project that even under the 
regulations proposed or fmalized to date, regional reliability authorities will continue to have 
access to an adequate generating resource base with which they can flexibly operate the power 
system in accordance with reliability requirements to maintain service to power consumers. 

EPA's analysis is supported by other detailed studies, including independent analyses by 
the Department of Energy (DOE) and outside groups such as the Bipartisan Policy Center. David 
Sandalow, DOE Assistant Secretary for Policy and International Affairs, summarized the DOE 
analysis as "demonstrat[ing] that new EPA rules- which will provide extensive public health 
protections from an array of harmful pollutants- should not create resource adequacy issues 1." 

The DOE study found that, even under a stringent "stress test," using very conservative 
assumptions, "overall supply-demand balance for electric power in each region examined would 
be adequate" and "mechanisms exist to address such reliability concerns or other extenuating 
circumstances on a plant-specific or more local basis. 2 In addition, a recent Congressional 
Research Service report (January 2012)3 reviewed industry data on planning reserve margins and 
potential retirement of units that do not currently meet the standards and concluded, based on 
these data "that, although the rule may lead to the retirement or derating of some facilities, 
almost all of the capacity reductions will occur in areas that have substantial reserve margins." 

EPA took steps in the final MATS standards to address stakeholder concerns that 
compliance with MATS could not be achieved within the maximum three-year compliance date 
authorized under the statute. In the final rule, EPA described in detail the wide range of 
situations where we believe an additional year for compliance could be granted by permitting 
authorities. This fourth year - in addition to the three years provided to all sources - is provided 
by the Clean Air Act as needed to complete installation of control technologies. EPA suggests 
that permitting authorities make this fourth year broadly available to sources that require it to 
complete their compliance activities, including installing pollution control equipment, 
constructing on- or off-site replacement power, and upgrading transmission. EPA is also 
encouraging the fourth year to be available as needed to units that continue to operate for 
reliability purposes while other units are installing pollution controls. As described in more detail 
below, EPA will engage in outreach to states and permitting authorities to help ensure that the 
fourth year for compliance is broadly available and that the process for sources to request and 
states to grant the extensions is clear and straightforward. As a result, EPA estimates that sources 
generally will have until spring of 2016 to comply - one year longer than our analysis indicates 
is necessary for most sources. 

Although EPA's analysis indicates that most, if not all, sources can comply within three 
years, and that the fourth year should be available in the broad range of situations described 
above, EPA is also providing a clear pathway for units that are shown to be critical for electric 
reliability to obtain a schedule to achieve compliance within up to an additional year beyond the 

1 
http://energy.gov/articles/energy-department-releases-study-electricity-system-ahead-proposed-epa-air-guality 

2 U.S. Department of Energy, December 2011, "Resource Adequacy Implications of Forthcoming EPA Air Quality 
Regulations." 
3 

James E. McCarthy, January 9, 2012. "EPA's Utility MACT: Will the lights Go Out?" 
http://www.eenews.net/assets/2012/01/19/document gw 03.pdf 
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four years mentioned above. This pathway is set forth in a policy memorandum from EPA's 
Office of Enforcement and Compliance Assurance. 4 As stated above, EPA believes there will be 
few, if any, situations in which this pathway will be needed. In addition, in the unlikely event 
that there are situations where sources cannot come into compliance on a timely basis that do not 
fall into any of these categories, EPA will address them on a case-by-case basis, at the 
appropriate time, to determine the appropriate response and resolution. This is consistent with its 
longstanding historical practice under the Clean Air Act. 

As part of the Administration's commitment to maximize flexibilities under the law, 
MATS was accompanied by a Presidential Memorandum that directs EPA to take a number of 
steps to ensure continued electric reliability. These steps include: 1) working with State and local 
permitting authorities to make the additional year for compliance with MATS provided under 
section 112(i)(3)(B) of the Clean Air Act broadly available to sources; 2) working with the 
Department of Energy, the Federal Energy Regulatory Commission, State utility regulators, 
Regional Transmission Organizations, the North American Electric Reliability Corporation and 
regional electric reliability organizations, other grid planning authorities, electric utilities, and 
other stakeholders, as appropriate to promote early, coordinated, and orderly planning; and 3) 
making available to the public, including relevant stakeholders, information that describes the 
process for identifying circumstances where electric reliability concerns might justify allowing 
additional time to comply. EPA is in the process oftaking a number of steps to implement the 
directives in this memo. 

EPA is actively engaging power plants and other entities that will be involved in getting 
power plants retrofitted while maintaining the reliability of the electric grid. EPA has held, and 
will continue to hold, a series of discussions with the Department ofEnergy, the Federal Energy 
Regulatory Commission, State utility regulators, Regional Transmission Organizations, the 
North American Electric Reliability Corporation, regional electric reliability organizations, and 
other grid planning authorities to promote early compliance planning, to support orderly 
implementation of the MATS standards, and to ensure that any potential, localized reliability 
concerns are identified and addressed. 

There have been a number of flawed studies alleging that upcoming EPA regulations will 
result in substantial power plant retirements, drastically increased electricity costs, and negative 
economic impacts. While the particulars of these analyses differ, in general they share a number 
of serious flaws that call their conclusions into question. These studies often make assumptions 
about the requirements ofthe EPA rules that are inconsistent with, and dramatically more 
expensive than, EPA's actual proposed or final rules. Second, within many of these evaluations, 
the projected retirements are caused by regulations other than MATS and are exacerbated by 
incorrect or unrealistic assumptions about these other rules. In one case, the assessment assumes 
that EPA's cooling water rule will lead to 100 percent ofunits installing closed cycle cooling 
systems-an option EPA rejected in its proposal. Third, in reporting the number of retirements, 
many analyses fail to differentiate between plant retirements attributable to the EPA rules and 

4 EPA Memorandum December 16, 2011. "The Environmental Protection Agency's Enforcement Response Policy 
For Use of Clean Air Act Section 113(a) Administrative Orders in Relation To Electric Reliability and the Mercury 
and Air Toxics Standard" http://www.epa.gov/compliance/resources/policies/civil/erp/mats-erp.pdf 
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inefficient and costly plants that are already scheduled for retirement because owners make the 
business decisions to close them. Many of these studies use overly pessimistic assumptions 
about the capability of control technology to meet the standards. This is especially true in the 
case of dry sorbent injection (DSI). Many of these studies do not consider DSI capable of 
meeting the acid gas standard and assume that the flue gas desulfurization (FGD), which is much 
more expensive, will be needed on all plants. Also, many analyses do not account for the many 
tools, including new generation, demand response, energy efficiency, energy storage and 
transmission upgrades that can be used to maintain reliability. 

2. What studies are underway to look at the cumulative effect of all of the EPA regulations 
on electrical reliability, not just in Texas where we have our own reliability council, but 
across the country? 

Please see the answer to the previous question. 

3. Did the EPA consult with anyone at Office of Management and Budget or the White 
House before moving forward in taking over the Texas flexible permitting program under 
the Clean Air Act? 

When disapproving in full a proposed change to a federally approved State Implementation Plan 
(SIP), EPA consults with the Office of Management and Budget (OMB) on whether OMB 
wishes to review the action. This action was determined not to be a "significant regulatory 
action" subject to review by the Office of Management and Budget under EO 12866 (75 FR 
41333, July 15, 2010). Additionally, EPA did not 'take over' the Texas flexible permitting 
program. EPA determined that the flexible permit program could not be federally approved as a 
part of the Texas SIP. Companies currently holding flexible permits are correcting them through 
the Texas Commission on Environmental Quality (TCEQ) permit program, not through an EPA 
permit program. 

4. The EPA is now issuing its own permits to utilities in Texas, displacing the State agencies 
that have been responsible for that historically, the first time to my knowledge that the 
EPA has taken over a State system. Did EPA consult with Office of Management and 
Budget on regulations for the permits it is issuing in lieu of the State-based permits? 

At present, EPA acts as a permitting authority in Texas only for greenhouse gas preconstruction 
permits. Texas continues to act as the principal permitting authority for preconstruction permits 
by addressing all pollutants other than greenhouse gases under the EPA-approved Prevention of 
Significant Deterioration (PSD) permitting program in its State Implementation Plan (SIP). EPA 
has not taken any action to change that arrangement. There have been other occasions in the past 
when EPA was required under the Clean Air Act to become the permitting authority for some or 
all of a particular states' preconstruction permit obligations. In this case, EPA was required to 
become a partial permitting authority for Texas after Texas became the only State in the country 
that informed EPA that it did not have and would not seek authority to issue greenhouse gas 
preconstruction permits for major GHG sources. In order for major industrial expansion projects 
to proceed in compliance with the Clean Air Act, by notice dated May 3, 2011, EPA issued a 
final rule that ensures businesses in Texas will be able to seek and obtain the air permits required 

14 



under the Act for new or expanding projects that increase greenhouse gas (GHG) emissions. 76 
Fed. Reg. 25178. (This final rule replaced a similar interim final that EPA had promulgated by 
notice dated December 30, 2010, 75 Fed. Reg. 82246.). EPA determined that it made an error 
when it originally approved the Texas PSD permitting SIP because the state of Texas did not 
address how the program will apply to pollutants newly subject to regulation and did not provide 
assurances that the program has adequate legal authority to apply to such pollutants. The partial 
disapproval of the Texas SIP authorized EPA to issue a Federal Implementation Plan (FIP) for 
Texas. Under the GHG FIP, EPA is the permitting authority for GHG emissions from sources in 
Texas that must obtain PSD permits only until the state submits and EPA approves a SIP that 
includes provisions to regulate GHG. States are best suited to issue PSD permits addressing 
GHG emissions from sources. They have longstanding experience working together with 
industrial facilities under their jurisdiction to process PSD permit applications. EPA intends to 
delegate the authority to issue GHG permits to states if the State requests such delegation. EPA 
will continue to provide guidance and act as a resource for the state of Texas as we work together 
to make the various required permitting decisions for GHG emissions and will work with the 
state to develop authority to issue permits for GHG emissions if it wishes. 

The rules EPA issued to put a FIP in place, authorizing EPA to issue GHG permits in Texas, 
were submitted for interagency review by OMB under EO 12866. Through this process, the 
OMB was made aware of the regulatory steps we were taking and the reasons for them. 

5. In my part of Texas, there is of course some controversy over the production of natural 
gas and there are issues that are being worked out at the federal, State, and local level. Still 
EPA's administrator in region 6 has made public statements that he is going to be much 
more actively involved in the regulation of this industry. The industry employs 100,000 in 
my area of north Texas. Are there active discussions within the EPA to take greater 
involvement at the federal level in these activities? If so, how are you going to justify that 
with the President's call for greater streamlining of burdensome regulations? 

The promise of increased availability of cleaner burning natural gas has great potential for the 
country strategically, economically, and environmentally. In developing this resource, 
responsible answers for how to protect the air and the water need to be developed. 

With respect to national regulation, on August 23, 2011, the EPA proposed consolidated changes 
to the New Source Performance Standards (NSPS) and the National Emission Standards for 
Hazardous Air Pollutants (NESHAPS) for the oil and gas industry. The comment period for this 
rule closed on November 30, 2011, and under a court order, EPA must take final action by April 
3, 2012. The proposed rule estimates that the combined changes are expected to reduce 
hazardous air pollutants emissions by 38,000 tons, volatile organic chemicals by 540,000 tons, 
and methane emissions by 3.4 million tons (76 Fed. Reg. 57791, August 23, 2011). The proposal 
also estimates that industry would save $45 million in revenues associated with NSPS changes 
(I d.), because these engineering changes will allow the operations to recover more marketable 
product. We are in the process of reviewing the comments received on the proposed rule and 
will revise these figures, as necessary, to account for the requirements ofthe final rule. 
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On September 27, 2011, EPA extended the phase-in of reporting of greenhouse gases for this 
sector in consideration of the need for time for the oil and gas industry to develop best available 
monitoring methods reflecting a responsible regulatory response to industry issues. 

Congress has clearly indicated its intent that permitting oil and gas drilling activities and 
regulating the use of water resources for drilling and hydraulic fracturing should be conducted at 
the state and local levels, and there are no discussions within EPA to seek to change that. 
However, because Congress amended the Safe Drinking Water Act definition of"underground 
injection" to exclude hydraulic fracturing related to oil, gas, or geothermal production activities, 
except when diesel fuels are used, an underground injection control permit is required for the 
injection of diesel fuels for these purposes. EPA's Office of Water recently put out a 
clarification to this point, and Region 6 has provided input into that process. 

In most cases in Texas, flowback waters from hydraulic fracturing and produced waters are 
disposed through injection wells permitted through the state's EPA authorized UIC Class II 
program, for which EPA does have oversight authority. EPA can also respond to releases to 
surface water or underground sources of drinking water under the enforcement authorities 
granted to it by Congress under such statutes as the Clean Water Act or the Safe Drinking Water 
Act. Finally, at the request of Congress, EPA is conducting a national study of potential impacts 
to water resources from hydraulic fracturing. This includes a case study of reported impacts in 
Wise and Denton Counties, Texas, as well as record reviews of other, randomly selected Texas 
wells which were hydraulically fractured. 

These activities are consistent with the Administration's overall work to encourage responsible 
development practices for natural gas. Ongoing Administration actions include providing better 
information to the public; support for research and development; developing a framework for 
responsible production on public lands; and putting basic Federal pollution controls in place to 
supplement, not duplicate, State regulations. 

6. The Business Roundtable in June of this year under the President's request submitted to 
the President some issues that they thought might help in job creation. The Roundtable 
specifically mentioned the EPA's moves against Texas flexible permitting program as one 
of the major examples of the Administration's hostility--their words--towards growth. 
What has EPA, OMB, and the White House done in response to the Business Roundtable's 
suggestion to remove the EPA's restrictions on the Texas flexible permitting program? 

The flexible permit program was never approved by EPA in Texas, nor did any State operate a 
similar flexible permitting program for issuing permits. Approximately 130 flexible permits 
were issued by Texas to both minor and major industrial sources, including some of the largest 
air pollution sources in the state. After many meetings with flexible permit holders and TCEQ in 
2009 and 2010, a permit transition process was developed where businesses could obtain Clean 
Air Act and SIP compliant permits from the TCEQ. Last summer, EPA announced that all 
almost all flexible permit holders had agreed to move forward to have the state issue compliant 
permits to them. In addition, EPA is continuing to work cooperatively with TCEQ and 
individual companies which are transitioning individual permits from the flexible permit 
program to a currently approved SIP permit program that will meet the PSD requirements of the 
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federal Clean Air Act. Also, Texas has adopted revised Flexible Permit Program regulations in 
response to EPA's disapproval action, but it has not submitted those rules to EPA for approval 

7. Under the ethanol mandate that was accelerated in December of2007, E15 is now, we are 
told, going to be mandated by the EPA. Can you provide us with the testing that has been 
done in both vehicles and small engines utilizing 15 percent ethanol? Can you provide us 
with information on the testing done to date and the testing methodology that was 
employed? 

It is important to note at the outset that EPA is not mandating the use ofE15. The partial 
waivers that EPA issued in response to a request by ethanol producers allow, but do not require, 
the introduction into commerce of gasoline containing up to 15 volume percent ethanol (E 15) for 
use in Model Year (MY) 2001 and newer light-duty motor vehicles (i.e. cars, light-duty trucks 
and other passenger vehicles). Any decisions to bring E15 to market are up to market 
participants to make. 

EPA based its waiver decisions on all relevant studies and information, and the Agency made 
this information available to the public in the docket for the waivers at www.regulations.gov, 
docket identification number EPA-HQ-OAR-2009-0211. The decision documents (see 75 FR 
68094, November 4, 2010, and 76 FR 4662, January 26, 2011) summarize and discuss all ofthe 
relevant studies and information, and the docket includes reports that outline the testing 
methodology of the various studies as well as test data from the Department of Energy's 
extensive Catalyst Durability test program. See in particular subsection i. DOE Catalyst Study 
Overview on page 68105 of the November 4, 2010, Federal Register notice; and subsection i. 
Description of DOE Catalyst Study for MY2001-2006 Motor Vehicles on p. 4669 of the January 
26, 2011, Federal Register notice. 

8. Can you provide for the committee how many EPA employees are receiving pay under 
Title 42 exceptions? 'Have you placed a limit of pay under Title 42 and what is the total 
amount of the Title 42 program costing the federal taxpayer within the Environmental 
Protection Agency's budget? 

In FY 2011, EPA had a total of 17 Title 42 employees. There are no salary caps imposed by 42 
U.S.C 209(f) or (g) or by Public Law 111-8, but EPA's own internal Agency guidance provides 
that the total compensation paid to any Title 42 employee may not exceed a specified fixed total 
per annum. As of March 2010, the aggregate amount that EPA had paid in excess of$153,000 
for all of the Title 42 salaries since the inception of the program was $179,387.70. 

The Honorable Phil Gingery 

1. According to the most recent Particulate Matter Risk Assessment, EPA estimates "that 
total PM2.5-related premature mortality ranges from 63,000 and 88,000" each year above 
lowest measured level. But EPA's recent transport rule estimate of benefits, which involve 
almost all PM, notes that the mortality ranges between 130,000 and 320,000 deaths per 
year. That is quite different from EPA's own Risk Assessment. Could you please explain 
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the difference? Why does EPA monetize a dramatically higher number than are identified 
in the peer-reviewed Risk Assessment? 

Response: It is important to note that the CSAPR RIA estimate you reference in your question 
describes the overall public health burden of recent levels of PM2.s and ozone relative to policy 
relevant background levels, 5 and not the number of avoided premature deaths associated with 

emission reductions required by the CSAPR, which are estimated separately and reported in 

Table 5-17 of the CSAPR RIA. 6 

The most recent Quantitative Health Risk Assessment for Particular Matter and the CSAPR RIA 
provide similar estimates of the PM2.5-related mortality. As you note in your letter, in the 

Quantitative Health Risk Assessment for Particulate Matter, EPA estimated that "total PM2.s

related premature mortality [resulting from 2005 PM2.5 levels] ranges from 63,000 (39,000-
87,000) (951

h percentile confidence interval) to 88,000 (49,000-130,000), respectively; in each 
case we estimated deaths per year down to the lowest measured levels (LMLs) in each 

epidemiological study" (pg G-2). In this same report, EPA also estimated 110,000 to 360,000 

PM2.5-related mortalities attributable to 2005 PM2.5 levels relative to policy relevant background 

levels, which in most locations is well below the LML from the epidemiology studies. This 

estimate is comparable to the total PM2.5-related mortality estimates cited in the CSAPR RIA of 

130,000 to 320,000 premature PM2.s-related deaths, which also are based on policy relevant 
background levels. The estimates reported in the CSAPR RIA are slightly different, because they 
were generated using more recent air quality information. 

While we have higher confidence in the estimate of health impacts associated with exposure to 

PM2.s concentrations above the LML in the underlying epidemiology studies, the available 

evidence supports a no-threshold model. This means that it is appropriate to include estimates of 
mortality associated with exposure to even relatively low levels of PM2.s, while acknowledging 

that there is some additional uncertainty regarding the magnitude of health effects attributable to 
these exposures. Thus, while we have the highest confidence that PM2.5-related mortality impacts 
in 2005 were at least 63,000 to 88,000, as reported in the PM risk assessment, the best estimates 
for characterizing the overall public health burden of recent levels of PM2.5 and ozone is the 

estimate of 130,000 to 320,000 premature deaths as summarized in the CSAPR RIA. 

The Honorable Morgan Griffith 

5 Fann N, Lamson AD, Anenberg SC, Wesson K, Risley D, Hubbell B. 2012. "Estimating the national public health 
burden associated with exposure to ambient PM2.s and ozone." Risk Analysis. 32(1): 81-95. DOl: 1 0.1111/j.1539-
6924.201l.01630.x 

6 U.S. Environmental Protection Agency. 2011. Regulatory Impact Analysis for the Federal Implementation Plans 
to Reduce Interstate Transport of Fine Particulate Matter and Ozone in 27 States; Correction ofSIP Approvals 
for 22 States. Office of Air and Radiation. June 2011. Available on the Internet at: 
http://epa.gov/airtransport/pdfs/FinaiRIA.pdf. 
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1. Question that Administrator promised to respond to during the hearing: When you say 
reduce particulate matter to levels that are health, what is that level? 

a. At what point in history was the level last reached? 
EPA's approach to estimating health benefits is driven by the scientific evidence 
regarding the health effects associated with PM2.5 exposure at various concentration 
levels. EPA relies on the Integrated Science Assessment (/SA) for Particulate Matter 

(U.S. EPA, 2009) as the scientific basis for the determination that inhalation ofPM2.5 is 
causally associated with premature death. The conclusion in the final PM ISA, which has 
been peer reviewed by the Congressionally-mandated, independent Clean Air Science 
Advisory Committee, is that the scientific literature provides no evidence of a threshold 
below which health effects associated with exposure to fine particles- including 
premature death -would not occur (U.S. EPA, 2009). 7 In addition, in their peer review 
of the Section 812 Second Prospective Study of the Clean Air Act, the Health Effects 

Subcommittee of the Congressionally-mandated Advisory Council on Clean Air 
Compliance Analysis fully supported EPA's use of a no-threshold model to estimate the 
mortality reductions associated with reduced PM exposure. 8 EPA recently summarized 
the scientific review statements related to the issue of thresholds in the concentration
response function for PM2.s mortality in a Technical Support Document appended to 
several recent RIAs. 9 

In setting primary (health-based) national ambient air quality standards (NAAQS) that 
are requisite to protect public health with an adequate margin of safety, EPA's task is to 
establish standards that are neither more nor less stringent than necessary for that 
purpose, see Whitman v. American Trucking Assn's, 531 U.S 457, 473 (2001). The Clean 
Air Act, however, does not require the Administrator to establish a primary NAAQS at a 

7 U.S. Environmental Protection Agency - Science Advisory Board. 2009a. Review of EPA 's Integrated Science 
Assessment for Particulate Matter (First External Review Draft, December 2008). EPA-CASAC-09-008. May. 
Available at 
http:/ /yosemite .epa.gov/sab/SABPRODUCT.NSF /81 eJ 9f4c09954 fcb85256ead006be86e/7 JACCA834AB44 A I 0852 
575BD0064346Bi$File/EPA-CASAC-09-008-unsigned.pdf 
8 "The HES fully supports EPA's decision to use a no-threshold model to estimate mortality reductions. This 
decision is supported by the data, which are quite consistent in showing effects down to the lowest measured levels. 
Analyses of cohorts using data from more recent years, during which time PM concentrations have fallen, continue 
to report strong associations with mortality. Therefore, there is no evidence to support a truncation of the 
[concentration-response function]." U.S. Environmental Protection Agency- Science Advisory Board (U.S. EPA
SAB). 2010. Review of EPA's DRAFT Health Benefits of the Second Section 812 Prospective Study of the Clean Air 
Act. EPA-COUNCIL-10-00l. Page 13. Available on the Internet at 
http:/ /yosem ite.epa.gov/sab/sabproduct.nsf/0/72D4EF A39E48CDB2852577450073 8776/$File!EP A -COUNC I L-1 0-
00 1-unsigned.pdf 
9 U.S. Environmental Protection Agency. 2010. Technical Support Document: Summary of Expert Opinions on the 
Existence of a Threshold in the Concentration-Response Function for PM2.5-related Mortality. Office of Air 
Quality Planning and Standards, Research Triangle Park, North Carolina, Research Triangle Park, NC. June. 
Available on the Internet at: www.epa.gov/ttn/ecas/regdata!Benetits/thresholdstsd.pdf. 
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zero risk-level, but rather at a level that reduces risk sufficiently as to protect public 
health with an adequate margin of safety. See Lead Industries v. EPA, 647 F.2d at 1156 
n. 51. In addressing the requirement for an adequate margin of safety, EPA considers 
such factors as the nature and severity of the health effects involved, the size of at-risk 
populations, the strengths and limitations ofthe scientific evidence and related 
uncertainties, and whether discernible thresholds have been identified below which health 
effects do not occur. Standards are established to provide protection for a representative 
sample of persons comprising at-risk populations rather than to the most susceptible 
single person in such groups. Even in areas that meet the current standards, individual 
members of at-risk populations may at times experience health effects related to air 
pollution. The absence of evidence of a threshold below which health effects would not 
occur is one factor that the Administrator takes into consideration in selecting a NAAQS, 
including the level of the NAAQS, that in her judgment is sufficient to protect the public 
from the risks of adverse health effects, with an adequate margin of safety, but is not 
more stringent than necessary. 

20 



AL- [) (-!JU!-O<fJJ 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Brad Miller 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Miller: 

OFFICE OF 
RESEARCH AND DEVELOPMENT 

In response to the questions for the record following the June 11, 2009 hearing entitled 
Fixing EPA's Broken Integrated Risk Information System, I am pleased to provide you with the 
attached responses. 

Please do not hesitate to contact me or my staff if you have any further questions or need 
additional information. 

L t<-.. ~ -r.L.c.h.-.n.. 
J ~· Lek Kadeli 

Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wKh Vegetable OH Based Inks on Recycled Paper (Minimum 20% Postconsumer) 



Questions for the Record: IRIS Hearing August 11, 2009 

QUESTIONS FOR THE RECORD FROM THE JUNE 11, 2009 HOUSE SCIENCE AND 

TECHNOLOGY OVERSIGHT AND INVESTIGATIONS SUBCOMMITTEE HEARING. 

Question 
During the hearing, we discussed the status of the chemical called Royal Demolition Explosive 
(RDX), in the IRIS process. Please explain the decision process and process for removal of RDX 
from EPA's list of chemicals undergoing IRIS assessment. 

Answer: 
There are over 80 assessments in progress in the IRIS program, all at various stages of development. 

EPA made a decision to focus its resources on those assessments that were farthest along in the 
process and work as quickly as possible to finish up that first set and then tum its attention to the 
second set of chemicals/substances. The first set consisted of 48 assessments. Each of those 48 was 
at the internal Agency review step or further in the process. As assessments are completed and staff 
are available to work on the next set of assessments, focus will shift to the approximately 40 other 
assessments on the IRIS agenda, which will become the priority list for 2010 - 2011. RDX was one 
of the assessments where development ofthe IRIS toxicological review report h.ad not progressed to 
the point where a draft assessment was in, or ready. for internal Agency review. Thus, RDX will be 
on the second set of IRIS chemical assessments. 

Question 
We also discussed the independent expert peer review step of the new IRIS process. Please clarify 
the timeframes provided for peer review and the anticipated costs for each method of peer review. 
Moreover, please explain EPA's plan for mitigating conflicts of interest during the peer review 
process. 

Answer part 1-(Types of Reviews): 

Timeframes for IRIS Peer Reviews 

The timeframe provided in the new IRIS process provides for a 105 day peer review process. 
We are working on processes to be put into place for peer reviews conducted through a 
contractor convened peer review panel and the EPA's Science Advisory Board (SAB) peer 
review panel to meet that timeframe. We will also work with the National Academy of 
Sciences (NAS) to determine ifthey would be able to meet the 105 day timeframe. We 
recognize that, on occasion, there will be particularly complex assessments that may take longer 
than 1 05 days. 

Costs for IRIS Peer Reviews 

Letter Review: All independent extemal peer reviews for IRIS draft assessments are 
conducted at public meetings. Thus, letter reviews are not used for external peer review of draft 
IRIS human health assessments. 
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Contractor-Convened Panel: Extramural cost for these types of peer reviews mnge from 
$35,000 to $70,000. Cost depends on the complexity of the assessment, which determines the 
number of different types of expertise needed, the number reviewers required, the number of 
days scheduled for the public review meeting, and the cost of the meeting venue. The staff time 
required is around 80 hours on average. This includes 4 staff attending the day(s)-long panel 
meeting and preparing materials for presentation at the meeting. The rest of the staff time is 
spent by the work assignment manager, project officer, and contracting officer writing and 
approving Statements of Work, working out the details ofthe date and location ofthe meeting, 
making sure the panel members have the needed range of expertise, etc. 

Estimates: 
Extramural costs: 
Intramural costs: 

$35,000 to $70,000 
$5,000 to $7,000 

Science Advisory Board (SAB) (chartered under Federal Advisory Committee Act 
IFACA]): The estimated cost of a standard peer review by the Agency's SAB is $200,000 to 
$250,000. The cost includes: contractor support, travel, Special Government Employee (SGE) 
salary, plus EPA FTE cost in the office of the SAB, Designated Federal Official (DFO), 
management, and personnel staff. This does not, however, include EPA scientist(s) or 
management staff time in the office requesting SAB's review of the draft assessment. The staff 
time required is around 80 hours on average. This includes 4 staff attending the day(s)-long 
panel meeting and preparing materials for presentation at the meeting. 

Estimates: 
SAB 's costs: 
Requesting t?[fice intramural costs: 

$200,000 to $250,000 
$5,000 to $7,000 

National Academy of Sciences/National Research Council (NAS/NRC): External peer 
review by the NAS/NRC is estimated to cost $800,000 - I ,000,000. This does not, however, 
include EPA scientist(s) or management staff' time in the EPA office requesting NAS's review 
of the draft assessment. The staff time required is difficult to estimate because often times the 
NAS has multiple meetings; however, an estimate may be 120 hours on average. 

Estimates: 
Extramural costs: $800,000 to $1,000,000 
Intramural costs: $8,000 to $10,000 

Answer {part 2): EPA's Plan for Mitigating Conflict of Interest (applies to all types of reviews) 

Since the Agency's Peer Review Policy was first affirmed in 1994, EPA has made tremendous strides 
in building a strong and well recognized peer review program. EPA's Science Policy Council has 
updated and improved the EPA Peer Review Handbook including clarifying conflict of interest and 
impartiality issues. This Handbook is used to guide and implement peer review across the Agency, 
including IRIS peer reviews. A recent report by the EPA Inspector General provided several 
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suggestions for how we can improve our peer review practices. We welcome the opportunity for 
continuous improvement. EPA's Science Policy Council is updating the EPA Peer Review 
Handbook to clarify the definition ofthe ''appearance of a Jack of impartiality." In addition, our 
Office of Research and Development is updating some of its procedures to enhance its use of peer 
review. 

Question 
Will EPA place all interagency comments in the public record? 

Answer (part 2): EPA's Plan for Mitigating Conflict oflnterest (applies to a11 types of reviews) 

Since the Agency's Peer Review Policy was first affirmed in 1994, EPA has made tremendous strides 
in building a strong and well recognized peer review program. EPA's Science Policy Council has 
updated and improved the EPA Peer Review Handbook including clarifying conflict of interest and 
impartiality issues. This Handbook is used to guide and implement peer review across the Agency, 
including IRIS peer reviews. A recent report by the EPA Inspector General provided several 
suggestions for how we can improve our peer review practices. We welcome the opportunity for 
continuous improvement. EPA's Science Policy Council is updating the EPA Peer Review 
Handbook to clarify the definition ofthe "appearance of a lack of impartiality." In addition, our 
Office of Research and Development is updating some of its procedures to enhance its use of peer 
review. 

Question 
Will EPA place all interagency comments in the public record? 

Answer 
On May 21, 2009, EPA Administrator Lisa Jackson announced a new process for health assessment 
development and review for the IRIS Program. The new process is summarized as follows: 

Step 1 - document development, 
Step 2 - internal EPA review, 
Step 3 - interagency science consultation. 
Step 4 - external peer review and public comment, 
Step 5 - document revision, 
Step 6A - final internal EPA review, 
Step 6B - interagency science discussion, and 
Step 7 -posting the final assessment on the IRIS database. 

The new process affords federal agencies and White House offices three opportunities to 
comment on science issues in draft IRIS assessments (Steps 3, 4 and 68). In Step 3, the 
Interagency Science Consultation, federal agencies and White House offices will be invited to 
provide written scientific comments on the draft Toxicological Review and draft charge to 
external peer reviewers before the assessment is released for public review and comment. Also, 
in Step 4, the External Peer Review and Public Comment, the federal agencies and White House 
offices may provide written comments on the draft Toxicological Review during the public 
comment period. All comments received during the announced public comment period 
automaticaJJy become part of the public docket for the assessment. Finally, in Step 6B, the 
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Questions for the Record: IRIS Hearing August 11, 2009 

Interagency Science Discussion, federal agencies and White House offices will he invited to 
provide written scientific comments specifically on EPA's response to external peer review and 
public comments before the final assessment is posted on IRIS. 

As specified in the new IRIS process, all written comments received during the Interagency 
Science Consultation (Step 3) and the Interagency Science Discussion (Step 68) will be 
documented in the public record. This applies to all comments received on or after May 21, 
2009. When the draft assessment is released for external peer review and public comment, the 
following documents will be posted on the docket at _www.rc.mdatioiJli:ill)~ and on the National 
Center for Environmental Assessment (NCEA) and IRIS Web sites: 

• Interagency Science Consultation drqft Toxicological Review 
• Interagency Science Consultation drqjt external peer review charge 
• All written comments as received.from agencies as part of the Interagency Science 

Consultation 
1 External Peer Review draft Toxicological Review 
• Final Charge to External Peer Reviewers 

When the final assessment is posted on the IRIS database, the following documents will be posted 
on the NCEA and IRIS Web sites: 

• Interagency Science Discussion draft Toxicological Review with summwy and disposition 
of external peer review and public comments 

• Interagency Science Discussion draft IRIS Summary 
• All written comments as receivedfromfederal agencies and White House offices as part 

f~/'the Interagency Science Discussion 
1 Final Toxicological Review and IRIS Summary 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

f«lV 2 2 1111 
OFFICE OF CONGRESSIONAL 

AND INTERGOVERNMENTAL RELATIONS 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight and Government Reform 
2I57 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Congressman Issa: 

Thank you for your questions of September 7, 20 II regarding Acting Assistant Administrator 
Nancy Stoner's testimony at the July I4, 20II hearing before the Subcommittee on regulatory 
Affairs, Stimulus Oversight and Government Spending of the Committee on Oversight and 
Government Reform. The U.S. Environmental Protection Agency appreciates the opportunity to 
respond to your questions. Please find enclosed Ms. Stoner's responses. 

Again, thank you for your questions. If you have further questions, please contact me or your 
staff may call Denis Borum of my staff at (202) 564-4836. 

Sine~, 

~/~ 
rvin Ganesan 

Associate Administrator 

cc: The Honorable Dennis J. Kucinich, Ranking Minority Member, 
Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending 

Enclosure 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable 011 Baed Inks on Recycled Paper (Minimum so•1o Poatconsumer content) 



Questions for the Record from the July 14, 2011 Hearing 
Committee on Oversight and Government Reform 

Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending 

Questions for Ms. Nancy Stoner 
Acting Assistant Administrator for Water 

United States Environmental Protection Agency 
from Rep. Dennis Kucinich, Ranking Minority Member 

Question 1. At the hearing on July 181
, the majority introduced a September 30, 2009, 

letter from Robert D. Peterson, District Engineer for the United States Army Corps of 
Engineers (the Corps) to the Acting Regional Administrator of EPA regarding EPA's 
request to review the Mingo Logan Coal Company's Section 404 Clean Water Act permit 
for discharges of mine waste into surrounding waters from Spruce No. 1 Mine. In the 
letter, the Army Corps stated that they did not believe there was new information that 
merited reviewing its decision on the Spruce No.1 Mine permit. What new information did 
EPA have that compelled the Agency to pursue its 404c action? 

Response: The letter sent by U.S. Army Corps of Engineers (COE) District Engineer Colonel 
Robert D. Peterson on September 30, 2009 was sent in response to a September 3, 2009letter 
(see attached) sent by EPA Acting Regional Administrator William C. Early to Colonel Peterson 
expressing EPA's belief that reevaluation of the circumstances and conditions of the Spruce No. 
1 Mine permit would be in the public interest. In that letter, EPA cited research and data 
pertaining to the downstream degradation of water quality and the project's potential cumulative 
impacts within the Coal River Watershed that EPA believed were directly relevant to 
determining whether the project was consistent with the Clean Water Act. The letter written by 
Acting RA Early lists 20 peer-reviewed articles, scientific reports, and datasets in support of the 
EPA's request. That said, the Corps' September 30, 2009letter did conclude that there were no 
factors that compelled the District Engineer to suspend, modify, or revoke the permit. 

As a result of the EPA's continued concerns regarding the environmental impacts of the Spruce 
No. I Mine, and in light of these data, the EPA believed that the project warranted further 
investigation pursuant to Clean Water Act Section 404(c). The EPA's Section 404(c) analysis 
included a careful review of additional data and information, including peer-reviewed scientific 
studies of the ecoregion, that had become available since permit issuance. The peer-reviewed 
literature now reflects a growing consensus of the importance of headwater streams, that is: a 
growing concern about the adverse ecological effects of mountaintop mining, specifically with 
regard to the effects of elevated levels of total dissolved solids and selenium discharged by 
mining operations on downstream aquatic ecosystems; and a concern that impacted streams 
cannot be easily recreated or replaced. These scientific advances provided evidence that the 
EPA's long-standing concerns about the Spruce No. I project were well-founded. The EPA's 

1 
Question number one incorrectly indicates a hearing date of July 18, 2011, whereas the cover letter page has the correct date of July 14, 

2011. EPA has repeated the questions here verbatim. 
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Final Determination relies upon a body of science that was not fully developed in 2006. Since 
2006, the scientific understanding of the types of effects that will occur as a result of 
construction of the Spruce No. 1 Mine as authorized has significantly increased and informed the 
EPA's action. Notably, Appendix 7 of the EPA's Final Determination on the Spruce No. I Mine 
includes more than 100 references that were not available at the time of permit issuance. 

The EPA also included a detailed response to the conclusions contained in the Corps' September 
30, 2009letter as part of Appendix 6 ofthe Final Determination. This response is available at 
http://water.epa.gov/lawsregs/guidance/cwaldredgdis/spruce.ctin (see response #llA). 

Question 2. The same letter also stated that the West Virginia Department of 
Environmental Protection "advised the District that Spruce No.2 Mine is currently in 
compliance with their existing authorizations for the mine." Please clarify the basis of the 
EPA's Final Determination in light of the lack of violations identified in the Corps' letter. 
Please explain whether the subject of the Final Determination was future mining planned 
for a new location, and whether the basis for the Final Determination concerned 
environmental consequences of that future mining, rather than operations already in 
existence. Please also explain if the Final Determination under 404(c) actually stopped any 
currently ongoing mining activity. 

Response: The EPA's Final Determination concluded that unacceptable adverse effects to 
wildlife would occur as a result of discharges that had been authorized but had not yet occurred 
to two streams and their tributaries on the project site, Pigeonroost Branch and Oldhouse Branch. 
This conclusion was based on two types of unacceptable adverse effects: 

• Direct Effects: The EPA concluded that the project would bury 6.6 miles of some ofthe 
last remaining high quality streams and riparian areas within the Coal River watershed. 
These streams contain important wildlife communities and habitat and they rank very 
high in comparison to other streams in West Virginia and in Central Appalachia. 
Including their riparian areas, the streams within the Spruce No. 1 Mine area provide 
important habitat for over 40 species of amphibians and reptiles, four species of crayfish, 
and five species of fish, as well as numerous birds, bats, and other mammals. The EPA 
concluded that the filling of these streams in connection with the Spruce No. 1 Mine 
would have eliminated the entire suite of important physical, chemical and biological 
functions provided by these streams and would have resulted in the loss of salamander, 
fish, and other wildlife populations that depend on that habitat for survival. 

• Downstream Effects: The EPA concluded that the filling of Pigeonroost Branch, 
Oldhouse Branch, and their tributaries would have also resulted in unacceptable adverse 
effects on wildlife by increasing levels of pollution to downstream waters, where over 25 
different species offish are found. Full construction of the Spruce No. 1 Mine would 
bury streams on site beneath tons of excess overburden material that would leach 
pollutants, particularly total dissolved solids and selenium, into downstream waters and 
adversely impact the wildlife communities that live in or utilize these streams. EPA 
concluded that the predicted loss of food sources caused by these increased pollution 
levels, as well as additional exposure to selenium would have caused adverse effects to 
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fish species found in Spruce Fork as well as amphibians, reptiles, crayfish, and bird 
species that depend on downstream waters for food or habitat. 

A third stream, Seng Camp Creek, has been used for the placement of excess overburden 
material since mine operations began in 2007 under an agreement between the mining company 
and environmental groups that had filed a legal challenge to the project. West Virginia DEP's 
reference to an absence of violations refers to the ongoing mining activities within the Seng 
Camp Creek watershed. The EPA's Final Determination and supporting analyses did not 
withdraw specification of Seng Camp Creek as a disposal site and, therefore, did not stop 
ongoing mining activities in that watershed. The EPA, however, did consider data, such as 
discharge monitoring reports derived from Mingo Logan's ongoing mining activities in the Seng 
Camp Creek watershed as evidence of the types of likely impacts associated with similar 
discharges, were they to occur in the adjacent Pigeonroost Branch and Oldhouse Branch 
watersheds. For example, discharge monitoring reports from the Seng Camp Creek watershed 
confirmed that mining activities in the Spruce No. I mine were likely to disturb selenium
bearing strata. Because the NPDES permit did not include limits for selenium at the outfalls in 
question, there was no permit violation. Nevertheless, the information regarding selenium levels 
is relevant to the EPA's Final Determination. 

The basis for the EPA's decision, as noted above, was that discharges associated with the Spruce 
No. 1 Mine would result in unacceptable adverse effects to wildlife. The Clean Water Act does 
not require the EPA to determine that violations of applicable state authorizations, such as 
NPDES permits, SMCRA permits, and state water quality standards, have occurred in order to 
take action pursuant to Section 404(c) of the Clean Water Act. The EPA made clear in the Final 
Determination, and its responses to comments, that the EPA's finding of unacceptable adverse 
effects does not depend upon a finding of violation of state or federal water quality standards. 

The action does not affect mining activities that have already commenced in the Seng Camp 
Creek Watershed, which may continue. The permit withdrawal affects only proposed future 
mining-related discharges into Pigeonroost Branch and Oldhouse Branch, which have not yet 
occurred. Mining activities outside the Seng Camp Creek watershed may be conducted pursuant 
to appropriate Federal or State authorization as long as they do not involve a disposal of dredged 
or fill material to the Pigeonroost Branch, Oldhouse Branch, or their tributaries. Any such future 
activities that relied exclusively on upload disposal sites and did not mine through or otherwise 
involve a discharge to waters of the US would not be affected by EPA's Final Determination. 

Question 3. The letter also stated that EPA incorrectly identified the location of Seng 
Camp as an impaired water. Please provide a written explanation clarifying this statement 
and explain what effect, if any, this had on EPA's 404(c) action. 

Response: Acting Regional Administrator Early's September 3, 2009letter to Colonel Peterson 
indicated that Seng Camp Creek was listed on West Virginia's 2008 Clean Water Act Section 
303(d) list of impaired streams. West Virginia DEP was correct that this impairment was a result 
of elevated levels of iron and not as a result of impaired biology. 
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Within footnote 14 in the EPA's September 24, 2010 Recommended Determination on the 
Spruce No. 1 Mine, the EPA made a typographical error, referring to "Seng Creek" as "Seng 
Camp Creek." This footnote summarizes the results of a West Virginia DEP study on selenium 
and fish tissue and highlights the water column and fish tissue selenium concentrations measured 
in two creeks not on the Spruce No. 1 site, Beech Creek and Seng Creek. These data were cited 
as support for the EPA's concerns that discharges associated with the Spruce No.1 Mine would 
be likely to lead to elevated levels of selenium in water and therefore to harmful levels of 
selenium in fish tissue. It is clear from the context of footnote 14 that the reference EPA 
intended was to Seng Creek, not Seng Camp Creek. This error was corrected in the Final 
Determination. 

The impairment status ofSeng Camp Creek was not part ofthe basis for the EPA's final 
determination. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 

JUL ~4 201~ 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, D.C. 20515 

Dear Chairman Issa: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of July 2, 2014, requesting responses to Questions for the Record following 
the June 25, 2014, hearing on EPA oversight. 

· The responses to your questions are provided as an enclosure to this letter. Again, thank you for your 
letter. Ifyou have any further questions, please contact me, or your staff may contact Cheryl Mackay in 
the EPA's Office of Congressional and Intergovernmental Relations at mackay.cheryl@epa.gov or 
(202) 564-2023. 

Sincerely, 

Laura Vaught 
Associate Administrator 

Enclosure 

cc: The Honorable Elijah Cummings, Ranking Member 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



House Committee on Oversight and Government Reform 
Hearing on "Management Failures: Oversight of the EPA" 

June 25, 2014 
Questions for the Record 

Questions from Chairman Darrell Issa 

1. When will the 2014 Renewable Fuel Standard (RFS) requirement be finalized? 

EPA continues to work on the 2014 Renewable Fuel Standard (RFS) requirements final rule, 
which will establish the required applicable volumes and percentage standards. The rule is a 
priority for us, and we hope to finalize it soon. 

2. Why does EPA continue to miss Congressionally-mandated deadlines for issuing 
RFS requirements? 

The deadlines that Congress established for issuing annual rules under the RFS program are 
aggressive. The challenges involved with proposing and finalizing even a minor rulemaking can 
be significant, and in the case of RFS rulemakings, where the issues and analysis involved are 
often complex, the challenges are typically even more substantial. The RFS touches a range of 
complex environmental, energy, and agricultural issues, and a broad range of stakeholders are 
interested and engaged in the policy process. Furthermore, the fact that the rules establishing the 
RFS standards are required by law to be issued on an annual basis exacerbates these challenges. 

Nevertheless, EPA has met with multiple stakeholders to listen to their input on the proposed 
rule and to solicit any new and relevant data that should be factored into setting the volume 
standards for 2014. These stakeholders include representatives from the biofuel sector, the 
agricultural sector, petroleum refiners, environmental groups, and various other organizations 
and sectors. The EPA also received over 340,000 comments on the 2014 RFS proposal, which 
we are currently evaluating. EPA is committed.to improving our internal processes and we will 
continue to strive to better our performance in meeting the statutory deadlines. 

3. Will EPA commit to getting the 2015 RFS requirements issued by November? 

We intend to act as quickly as possible to propose the rule that will establish the volume 
requirements and standards under the RFS for 2015. EPA shares the goal of getting back on the 
statutory schedule for issuing the annual standards rulemakings. 

4. Is EPA still planning to exercise its waiver authority for the 2014 RFS? 

The EPA did propose to exercise various waiver authorities under the Clean Air Act for the 
proposed 2014 volume rulemaking, and we received significant comment on this issue. We are 
unable, however, to comment on policy decisions that will be made as part of the final rule to 



establish the 2014 required volumes under the RFS, as we are still in the process of finalizing 
that rulemaking. 

5. Will EPA increase the biodiesel requirement for 2014? 

While the EPA proposed to maintain the biomass-based diesel standard at 1.28 billion gallons for 
2014, whether and to what degree the biomass-based diesel standard for 20 14 will be increased 
above 1.28 billion gallons is an issue that will be decided in and announced with the 2014 annual 
RFS standards final rulemaking. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Darrell Issa 
Chairman 

OCT 13 2011 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for the opportunity to respond to questions for the record that followed a May 24, 
2011 hearing entitled "Pain at the Pump: Policies that Suppress Domestic Production of Oil and 
Gas." I hope the information contained in these responses will be helpful to you and members of 
the Committee. 

If you have any further questions, please contact me at (202)564-5200 or your staff may contact 
Diann Frantz at (202)564-3668. 

Enclosure 

rvin Ganesan 
Associate Administrator 

Internet Address (URL) • http://www.epa.gov 
Racycled/Racyclable • Printed wnh Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



Questions for Administrator Lisa Jackson 
Environmental Protection Agency 

Rep. Blake Farenthold 
Committee on Oversight and Government Reform 

Hearing on, "Pain at the Pump: Policies that Suppress Domestic Production of Oil and Gas." 

I. Could you please provide a Jist of all pending permits for refineries and Greenfield energy 
centers in the state of Texas? 

Response to Question I 

The Texas Commission on Environmental Quality (TCEQ) is the authorized Clean Air Act 
permitting authority in Texas. TCEQ operates the largest air permitting program in the 
county. While the number of permit applications under review by the state varies day to day 
as work is completed, it is not uncommon for 800 to I ,000 permit applications to be under 
review by Texas at any given time. TCEQ maintains an on-line tracking system for pending 
air permits, which is available on their public website at 
http:www5.tceq.state.tx.us/airperm/index.cfm. 

2. Could you please provide me with the economic impact these pending permits would have on 
the local economy ofthe proposed sites? 

Response to Question 2 

We suggest that you contact TCEQ, the authorized Clean Air Act permitting authority in Texas 
for this information. 

3. Could you please provide the date the permit applications were received by the EPA and 
what date do you expect the EPA to produce a decision on permitting? 

Response to Question 3 

To date, TCEQ has not requested authority to implement the greenhouse gas portion of the 
permitting program in Texas. Under federal law, the U.S. Environmental Protection Agency 
(EPA) is the permitting authority in the interim for those pollutants. 

EPA currently has five PSD permit applications for GHGs in Texas. Applications have been 
received (1) Lower Colorado River Authority (LCRA) Thomas Ferguson Power Plant; (2) 
BASF Fina Petrochemcials; (3) Ineos Olefins and Polymers; (4) Energy Transfer Jackson 
County Compressor Station; and (5) Calpine Deer Park Power Plant. 

EPA proposed the GHG PSD permit for Lower Colorado River Authority (LCRA), Thomas 
Ferguson Plant located in Llano County, Texas on September 28, 20 II for public comment. 



The public comment period will be for 30 days after publication. After careful consideration, 
EPA will issue the final permit. 

The GHG PSD permit from BASF FINA Petrochemicals in Port Arthur, Texas is currently 
being reviewed. EPA anticipates proposing this permit for public comment later this fall. 
EPA anticipates beginning its permit development work on the Ineos, Energy Transfer, and 
Calpine permits in late September or early October if the permit applications are determined 
to be complete. 

4. While answering a question I posed in last week's hearing, you stated that EPA was not 
implementing a back door cap and trade policy, but that the agency was pursuing an initiative 
to monitor and control green house gas emissions. What authority, statutory or 
administrative, gives the EPA the power to regulate and monitor green house gas emissions? 

Response to Question 4 

The Supreme Court has held twice that EPA has authority under the Clean Air Act to 
regulate greenhouse gas emissions. As the Supreme Court said this year, "[the Court's 
opinion in] Massachusetts made plain that emissions of carbon dioxide qualify as air 
pollution subject to regulation under the Act." American Electric Power Co. v. Connecticut, 
Docket No. 10-174 (2011), referencing Massachusetts v. EPA, 127 S.Ct. 1438 (2007). Please 
see the Advance Notice of Proposed Rulemaking: Regulating Greenhouse Gas Emissions 
Under the Clean Air Act, 73 FR 44354, pages 72-564 (July 30, 2008) for a comprehensive 
discussion of the Clean Air Act's statutory authority related to controlling greenhouse gas 
emissions. 

Section 821 of the Clean Air Act Amendments of 1990 required electric generating units to 
monitor and report their C02 emissions, which they have been doing since 1994. 

In addition to the Clean Air Act, the Fiscal Year 2008 Consolidated Appropriations Act (P .L. 
11 0-161) required EPA to issue a final rule providing for mandatory reporting of greenhouse 
gases no later than June 26, 2009. We issued the Mandatory Reporting of GHG rule on 
October 29, 2009, under the authority of CAA Sections CAA sections 114 and 208. 

5. My understanding is that EPA has sent a draft of the final regulations for the Clean Air 
Transport Rule to OMB. EPA has said that a final rule should be released to the public by the 
end of June. I understand EPA did not include Texas for sulfur dioxide reductions in the 
proposed rule, but accepted comment on whether to include Texas in the final rule for S02 
reductions. Can you please tell me if Texas was specifically included for sulfur dioxide 
reductions in this rule? 

Response to Question 5: 

Yes, Texas was included for sulfur dioxide reductions in the Clean Air Transport Rule (now 
known as the Cross-State Air Pollution Rule). The final rule was published on August 8, 2011. 
The basis for including Texas in the final CSAPR is identical to the basis considered at proposal 



and the basis for including all other states covered by the CSAPR programs -- whether emissions 
in an upwind state contribute at least l% of the relevant NAAQS at a downwind site with 
projected nonattainment or maintenance concerns with that standard, and whether cost-effective 
reductions can be identified in that upwind state to eliminate that state's significant contribution 
to nonattainment or interference with maintenance. EPA's modeling at proposal showed that 
certain facilities in Texas would increase consumption of higher-sulfur coals if left out of the 
CSAPR annual programs, effectively raising their emissions to a level that would significantly 
contribute to downwind nonattainment. 

6. In the event Texas is included in a state specific sulfur dioxide rule, wouldn't it be necessary 
to allow notice and comment on such a rule? 

Response to Question 6: 

As you noted, EPA has already provided opportunity for comment on whether Texas should 
be included in the Transport Rule for annual S02 emissions reductions and has made 
available for public comment the emissions data and air quality modeling assumptions and 
inputs that support all analyses EPA has conducted to develop state-level emission 
requirements for the final rule. EPA also issued notices of data availability (NODAs) 
following the proposal seeking public comment on power sector modeling assumptions and 
all emission inventories that inform these analyses, and EPA received detailed public 
comment from the Texas Commission on Environmental Quality as well as other entities in 
Texas that provided updated information that EPA has taken into account in its modeling to 
develop the final Transport Rule (now known as the Cross-State Air Pollution Rule, 
CSAPR). Full documentation of the rulemaking process for the final CSAPR is available to 
the public on the web at: www.epa.gov/crossstaterule. 

7. Does the EPA apply cost benefit analysis to proposed regulation, especially those associated 
with air quality in green house gas issues in 2011? 

Response to Question 7: 

Consistent with relevant Executive Orders, EPA estimates and reports the social costs, 
benefits and economic impacts of every economically significant regulation, including those 
associated with greenhouse gases, following guidance provided by OMB and detailed in our 
Guidelines for Economic Analysis. 

Question Representative Ann Marie Buerkle 

What implications does Avenal v. EPA have for understanding the legal basis of EPA's 
Tailoring Rule? 



Response to Rep. Buerkle 

In the Tailoring Rule, EPA acknowledged that the Clean Air Act (CAA) established 
applicability thresholds for the Prevention of Significant Deterioration (PSD) program at 1 00 
or 250 tons per year (tpy), depending on the source category, and the Title V program at, in 
general100 tpy. See CAA §§165(a)(l) and 169(1) (PSD), and §§502(a), 501(2)(8), 302(j) 
(Title V). EPA went on to find, however, that in applying those applicability thresholds to 
sources that emit greenhouse gases (GHGs), various judicial doctrines of statutory 
interpretation authorized EPA to apply different numerical thresholds, up to 100,000 carbon 
dioxide equivalent tpy. Those judicial doctrines included the doctrines of absurd results, 
administrative necessity, and one-step-at-a-time, in conjunction with the two-part process for 
statutory interpretation set forth by the U.S. Supreme Court in Chevron v. Natural Resources 
Defense Council, 467 U.S. 837 (1984). See 75 Fed. Reg. at 31,541-31,549 (June 3, 2010) 
(Tailoring Rule discussion of the judicial doctrines). In Avenal Power Center, LLC v. EPA 
(Civ. Action No. 10cv383(RJL) (D.D.C. May 26, 2011) (slip op.) the District Court reviewed 
a provision ofthe CAA- §165(c)- that is separate from the PSD and Title V applicability 
provisions, and the Court did not consider whether any of the judicial doctrines that EPA 
considered in the Tailoring Rule applied. Accordingly, we do not believe that the Avenal 
decision has precedential value for the Tailoring Rule in this regard. 



Questions for Bob Perciasepe 
Deputy Administrator, EPA 

Chairman Darrell Issa 
Committee on Oversight and Government Reform 

Hearing on "Lights Out II: Should EPA Take a Step Back to Fully Consider Utility MACT's 
Impact on Job Creation" 

1. EPA received 960,000 public comments, 22,000 of which were unique, regarding the 
Utility MACT rule. How many days did EPA take to analyze and respond to these 
comments? Did this timeline allow EPA to adjust the proposed rule based on these 
comments or had EPA already come to a predetermined conclusion on how to move 
forward on the Utility MACT rule'? 

Response: EPA began to analyze comments as soon as they were received. Our responses are 
documented in the Response to Comments document that is available in the docket (EPA-HQ-OAR-
2009-0234-20126). The final standards make extensive use of the data and information we received 
during the public comment process. 

In response to stakeholder comments EPA received on operational concerns related to the magnitude 
and technical feasibility of retrofits required by the standard, we made a number of major substantive 
changes to the compliance requirements that were directly responsive to comments received. These 
changes include switching to a filterable particulate matter (PM) emissions limit and providing 
sources the option to use a more flexible facility-wide averaging approach as long as it provides 
equivalent reductions in mercury. We are also providing separate sub-categories of standards for 
limited use and non-continental oil-fired units, as well as more achievable new source standards. 
These changes maintain reductions in air taxies while making implementation easier and less costly. 

EPA also paid close attention to comments raised by stakeholders regarding the time available to 
achieve compliance with MATS, as well its impacts on electric reliability. Before MATS was 
finalized, EPA and the Department of Energy (DOE) conducted several analyses of its effects on 
electric generation resources. EPA's and DOE's analyses demonstrate that the vast majority, if not 
all, sources will be able to meet the MATS requirements within the time frames provided under the 
Clean Air Act, as discussed in response to question 3 below. 

Having taken the time to analyze and respond to these comments, it did not make sense to further 
delay this rule. These standards are already overdue, and the benefits far outweigh the costs. The fact 
remains that power plants are the biggest source of mercury and other air taxies such as chromium 
and acid gases in the United States and Americans will be healthier when power plants are cleaner. 

2. It took EPA 449 days to finalize the CAIR rule and 700 days to finalize the Regional Haze 
rule. Why has EPA determined that Utility MACT requires less time to finalize than these 
rules? Shouldn't EPA request at least that amount of time from the court before implementing 
the most expensive rule it has ever promulgated with regard to coal-fired electricity 
generation? 
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Response: As evidenced by the final rule, EPA did not require additional time to issue these 
important air toxics standards, which will provide long overdue public health protections. Also, as 
explained in more detail in the response to question 1, EPA was able to make extensive use of the 
data and information we received during the public comment process and we made a number of 
major substantive changes to the compliance requirements that were directly responsive to comments 
received. 

3. The NERA study and ICF International study both indicate that EPA has 
underestimated the impact ofthe Utility MACT rule. What is EPA's reaction to these 
studies? Shouldn't EPA give credence to the impacts that these studies claim Utility 
MACT will have? Given that EPA's analysis of coal-fired EGU retirement varies so 
widely from other analyses shouldn't EPA spend more time conducting its own 
analysis of the Utility MACT rule before finalizing it? If not, why not? Given that ICF 
International, the company contracted to work with EPA to support clean energy 
programs, has analyzed Utility MACT and determined vastly different reliability 
impacts than EPA, shouldn't the agency take more time to consider the effects ofthis 
rule? Doesn't this analysis lend additional credibility to contradictory studies (such as 
NERA) that EPA formerly dismissed? 

Response: EPA's resource adequacy analysis continues to demonstrate that only a modest amount of 
generating capacity will become uneconomic to operate under the MATS standards, and removal of 
this capacity will not adversely affect capacity reserve margins in any region of the country. In 
addition, new capacity will be added between now and 2015. The analysis projects that, as a result 
of MATS, plant operators will choose to retire less than one half of one percent (4.7 gigawatts 
(GW)) ofthe more than 1,000 GW that make up the nation's electric generating capacity. This 
retiring generation capacity is an average of more than fifty years old, relatively inefficient, and does 
not have modern pollution controls installed. It should be noted that over the last few years low 
natural gas prices and an aging coal generation fleet have been pushing the industry towards less 
reliance on coal and greater reliance on natural gas. 

EPA's power sector modeling considers the impact of regulations on the resource adequacy ofthe 
power grid at a regional level, using 32 regions across the United States that generally correspond to 
subregions of the North American Electric Reliability Corporation (NERC) regions used for 
reliability planning. At present, many regions have excess capacity available above their required 
reserve margins. Our analyses project that even under the regulations proposed or finalized to date, 
regional reliability authorities will continue to have access to an adequate generating resource base 
with which they can flexibly operate the power system in accordance with reliability requirements to 
maintain service to power consumers. 

EPA's analysis is supported by other detailed studies, including independent analyses by the 
Department of Energy (DOE) and outside groups such as the Bipartisan Policy Center. David 
Sandalow, DOE Assistant Secretary for Policy and International Affairs, summarized the DOE 
analysis as "demonstrat[ing] that new EPA rules- which will provide extensive public health 
protections from an array of harmful pollutants- should not create resource adequacy issues.'" The 
DOE study found that, even under a stringent "stress test," using very conservative assumptions, 
"overall supply-demand balance for electric power in each region examined would be adequate" and 

1 http://energy.gov/articles/energy-department-releases-study-electricity-system-ahead-proposed-epa-air-quality 
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"mechanisms exist to address such reliability concerns or other extenuating circumstances on a plant
specific or more local basis.2 Jn addition, a recent Congressional Research Service report (January 
2012)

3 
reviewed industry data on planning reserve margins and potential retirement of units that do 

not currently meet the standards and concluded, based on these data "that, although the rule may lead 
to the retirement or derating of some facilities, almost all of the capacity reductions will occur in 
areas that have substantial reserve margins." 

EPA took steps in the final MATS standards to address stakeholder concerns that compliance with 
MATS could not be achieved within the maximum three-year compliance date authorized under the 
statute. In the final rule, EPA described in detail the wide range of situations where we believe an 
additional year for compliance could be granted by permitting authorities. This fourth year- in 
addition to the three years provided to all sources - is provided by the Clean Air Act as needed to 
complete installation of control technologies. EPA suggests that permitting authorities make this 
fourth year broadly available to sources that require it to complete their compliance activities, 
including installing pollution control equipment, constructing on- or off-site replacement power, and 
upgrading transmission. EPA is also encouraging the fourth year to be available as needed to units 
that continue to operate for reliability purposes while other units are installing pollution controls. As 
described in more detail below, EPA will engage in outreach to states and permitting authorities to 
help ensure that the fourth year for compliance is broadly available and that the process for sources 
to request and states to grant the extensions is clear and straightforward. As a result, EPA estimates 
that sources generally will have until spring of20 16 to comply- one year longer than our analysis 
indicates is necessary for most sources. 

Although EPA's analysis indicates that most, if not all, sources can comply within three years, and 
that the fourth year should be available in the broad range of situations described above, EPA is also 
providing a clear pathway for units that are shown to be critical for electric reliability to obtain a 
schedule to achieve compliance within up to an additional year beyond the four years mentioned 
above. This pathway is set forth in a policy memorandum from EPA's Office of Enforcement and 
Compliance Assurance. 4 As stated above, EPA believes there will be few, if any, situations in which 
this pathway will be needed. In addition, in the unlikely event that there are situations where sources 
cannot come into compliance on a timely basis that do not fall into any ofthese categories, EPA will 
address them on a case-by-case basis, at the appropriate time, to determine the appropriate response 
and resolution. This is consistent with its longstanding historical practice under the Clean Air Act. 

As part of the Administration's commitment to maximize flexibilities under the law, MATS was 
accompanied by a Presidential Memorandum that directs EPA to take a number of steps to ensure 
continued electric reliability. These steps include: 1) working with State and local permitting 
authorities to make the additional year for compliance with MATS provided under section 
112(i)(3)(B) of the Clean Air Act broadly available to sources; 2) working with the Department of 
Energy, the Federal Energy Regulatory Commission, State utility regulators, Regional Transmission 

2 U.S. Department of Energy, December 2011, "Resource Adequacy Implications of Forthcoming EPA Air Quality 
Regulations." 
3 James E. McCarthy, January 9, 2012. "EPA's Utility MACT: Will the Lights Go Out?" 

http://www .eenews.net/assets/2012/01/19/ document_gw _03.pdf 
4 EPA Memorandum December 16, 2011. "The Environmental Protection Agency's Enforcement Response Policy For 
Use of Clean Air Act Section 113(a) Administrative Orders in Relation To Electric Reliability and the Mercury and Air 
Taxies Standard" http://www.epa.gov/compliance/resources/policies/civillerp/mats-erp.pdf 
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Organizations, the North American Electric Reliability Corporation and regional electric reliability 
organizations, other grid planning authorities, electric utilities, and other stakeholders, as appropriate 
to promote early, coordinated, and orderly planning; and 3) making available to the public, including 
relevant stakeholders, information that describes the process for identifying circumstances where 
electric reliability concerns might justify allowing additional time to comply. EPA is in the process 
of taking a number of steps to implement the directives in this memo. 

EPA is actively engaging power plants and other entities that will be involved in getting power 
plants retrofitted while maintaining the reliability of the electric grid. EPA has held, and will 
continue to hold, a series of discussions with the Department of Energy, the Federal Energy 
Regulatory Commission, State utility regulators, Regional Transmission Organizations, the North 
American Electric Reliability Corporation, regional electric reliability organizations, and other grid 
planning authorities to promote early compliance planning, to support orderly implementation of the 
MATS standards, and to ensure that any potential, localized reliability concerns are identified and 
addressed. 

There have been a number of flawed studies alleging that upcoming EPA regulations will result in 
substantial power plant retirements, drastically increased electricity costs, and negative economic 
impacts. While the particulars of these analyses differ, in general they share a number of serious 
flaws that call their conclusions into question. These studies often make assumptions about the 
requirements ofthe EPA rules that are inconsistent with, and dramatically more expensive than, 
EPA's actual proposed or final rules. Second, within many of these evaluations, the projected 
retirements are caused by regulations other than MATS and are exacerbated by incorrect or 
unrealistic assumptions about these other rules. In one case, the assessment assumes that EPA's 
cooling water rule will lead to I 00 percent of units installing closed cycle cooling systems-an 
option EPA rejected in its proposal. Third, in reporting the number of retirements, many analyses fai I 
to differentiate between plant retirements attributable to the EPA rules and inefficient and costly 
plants that are already scheduled for retirement because owners make the business decisions to close 
them. Many of these studies use overly pessimistic assumptions about the capability of control 
technology to meet the standards. This is especially true in the case of dry sorbent injection (DSI). 
Many of these studies do not consider DSI capable of meeting the acid gas standard and assume that 
the flue gas desulfurization (FGD), which is much more expensive, will be needed on all plants. 
Also, many analyses do not account for the many tools, including new generation, demand response, 
energy efficiency, energy storage and transmission upgrades that can be used to maintain reliability. 

The NERA analysis was commissioned by the American Coalition for Clean Coal Electricity 
(ACCCE). The analysis lacks transparency, its assumptions and methodologies are so unclear that 
that EPA is unable to fully critique the report. Note also that the NERA report does not address the 
reliability issue. Nonetheless, based on what was released, EPA has concluded that the analysis 
significantly overstates the cost and employment impacts of EPA's rules. 

4. Is EPA aware of the critical reliability issues that currently exist in areas that will be 
affected by the Utility MACT rule'? For example, in September in the southwest, millions 
were without power when back-up power generation failed to come online?5 Is this 
something that EPA has studied with regard to the likely impacts of the Utility M ACT 
rule? 

5 Mike Anton, et. al, More than 4 million lose power in major blackout, L.A. TIMES, September 8, 20 II. 
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Response: See response to question 3 above. 

In regards to the September 20 ll power outage in the Southwest, as the referenced newspaper article 
explains, ~t "was triggered by a mishap on: a high-volta~e power line" and that "excessive electricity 
demand d1dn't appear to be a factor in the power loss." In other words, there is no apparent 
connection between this particular incident and the relationship of the power sector to current or 
future environmental regulations. 

5. Isn't the risk of more frequent blackouts, like what happened in the southwest, the likely 
outcome of EPA's regulations as utilities try to upgrade their facilities to comply with the new 
mandates and are forced to retire back-up power plants? 

Response: EPA's projections have yielded no evidence to suggest that the rules we have proposed 
or finalized to date would increase the frequency of blackouts, as discussed in more detail in the 
answer to Question 3. 

Increasing Electricily Rates and Jobs 

6. You stated in the "Lights Out: How EPA Regulations Threaten Affordable Power and Job 
Creation" hearing held on July 26, 2011, before the Subcommittee on Regulatory Affairs, 
Stimulus Oversight and Government Spending that "[EPA] analysis shows, particularly on 
these utility rules, that it will create jobs." Is this analysis based on the net number of jobs? 
Does it take into consideration the effects of an increase in energy prices? 

Response: EPA's analysis shows that the updated standards will support thousands of good jobs for 
American workers who will be hired to build, install, and operate the equipment to reduce health
threatening emissions of mercury, acid gases, and other toxic air pollutants. EPA estimates that 
investments made to comply with MATS will provide 8,000 long term jobs in the power sector and 
46,000 short term construction jobs. 

EPA also reviewed the anticipated effect of the combined effect of MATS and CSAPR on 
electricity rates. Under both rules combined, electricity rates are projected to stay well within 
normal historical fluctuations. EPA analyses shows that plants across the country will be able to 
meet these standards on time, while maintaining more than enough electricity generating capacity 
to meet our nation's energy needs. EPA's modeling for the final standards indicates that any 
change in retail electricity prices will be very small (approximately 3% on a national basis) and 
will not cause prices to rise even to 1990 levels. In fact, EPA's modeling shows that after both 
MATS and the Cross State Rule (in the base case) are implemented, electricity rates are projected 
to stay well within the range of normal historical fluctuations and below levels seen as recently as 
2009. In the RIA for the final MATS, EPA used US Bureau of Economic Analysis data to 
determine the portion of production expenditures attributable to electricity across all sectors of 
the U.S. economy. Based on this analysis, EPA estimates that the retail electricity price increase 
resulting from MATS would lead to a production cost increase of up to 0.023% across all sectors. 

6 Mike Anton, et al, More than 4 million lose power in major blackout, L.A. TIMES, September 8, 201 I. 
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7. You stated in the above-mentioned July 26, 2011, hearing before the Subcommittee 
on Regulatory Affairs that ''[EPA] estimated that it will have an increase in electric 
rates and an increase in natural gas rates." Has EPA modeled how these rate increases 
will affect small businesses and manufacturers who rely heavily on inexpensive access to 
electricity? Has EPA analyzed whether higher rates will impact job creation as 
employers have to spend scarce resources on electricity costs, leaving less money 
available to pay their workers or hire new ones? 

Response: Electricity rates are projected to stay well within nonnal historical fluctuations, even 
with both MATS and the Cross State Rule. EPA analyses shows that plants across the country 
will be able to meet these standards on time, while maintaining more than enough electricity 
generating capacity to meet our nation's energy needs. EPA's modeling for the final standards 
indicates that any change in retail electricity prices will be very small (approximately 3% on a 
national basis) and will not cause prices to rise even to 1990 levels. In fact, EPA's modeling 
shows that after both MATS and the Cross State Rule (in the base case) are implemented, 
electricity rates are projected to stay well within the range of nonnal historical fluctuations and 
below levels seen as recently as 2009. In the RIA for the final MATS, EPA used US Bureau of 
Economic Analysis data to determine the portion of production expenditures attributable to 
electricity across all sectors of the U.S. economy. Based on this analysis, EPA estimates that the 
retail electricity price increase resulting from MATS would lead to a production cost increase of 
up to 0.023% across all sectors. 

In addition, the costs of complying with the rule are dwarfed by the public health benefits from 
cleaner air. EPA estimates that the MATS rule will prevent more than ten thousand premature 
deaths and over a hundred thousand childhood asthma attacks every year, among other health 
benefits, with net benefits valued between $27 and $80 billion annually. In fact, for every one 
dollar spent to reduce pollution, EPA estimates that Americans will get $3 to $9 in health 
benefits. 

8. EPA described the Utility MACT rule as being "affordable" in Mr. Perciasepe's written 
testimony. The Utility MACT rule is expected to impose a cost on utilities of$10.9 billion 
annually. Much ofthis cost will be passed through to rate payers. Why does EPA believe 
$10.9 billion is affordable? How many jobs would have to be lost because of this regulation 
before EPA determined that it was not affordable? 

Response: EPA's projected costs for the final rule are $9.6 billion annually (not $10.9 billion as 
stated in the question). Meanwhile, EPA's projected benefits from the rule are between $37 and $90 
billion annually. As a result, EPA projects that the American public will see $3 to $9 primarily in 
health benefits for every $1 spent to comply with MATS. In addition, as discussed more fully in 
response to question 7, with implementation ofboth MATS and CSAPR, electricity rates are 
projected to stay well within nonnal historical fluctuations. 

Furthermore, MATS will support thousands of good jobs for American workers who will be hired to 
build, install, and operate the equipment to reduce health-threatening emissions of mercury, acid 
gases, and other toxic air pollutants. EPA estimates that investments made to comply with MATS 
will provide 8,000 long term jobs in the power sector and 46,000 short term construction jobs. 
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EPA Consultations with FERC 

9. How many times did the Federal Energy Regulatory Commission (FERC) and EPA 
consult on the impact of Utility MACT on grid reliability issues'? 

Response: During the development ofthe MATS rule, the EPA and FERC had multiple face-to
face meetings. These included both meetings of technical staff, as well as members of senior 
Management, including Administrator Jackson, Assistant Administrator McCarthy and Chairman 
Wellinghoff. 

10. Did EPA and FERC discontinue these consultations after May 2011? If so, why? 

Response: No. The agencies did not discontinue these consultations after May 2011. 

11. Does EPA feel that its consultations with FERC have been adequate to prevent 
foreseeable grid reliability issues? What about regional grid reliability concerns? 

Response: EPA believes that its consultations with FERC, as well as our consultations with other 
organizations important to grid reliability such as DOE, NERC and the RTOs, have been very 
important in ensuring that the final MATS rule adequately addresses any reliability concerns. In 
response to these discussions and other stakeholder comments, the EPA included flexibilities that 
provide reliability-critical units up to five years to comply with this rule. Furthermore, in 
accordance with the Presidential Memorandum entitled Flexible Implementation of the Mercury 
and Air Toxics Standard Rule, EPA is meeting with DOE, NERC, the RTOs and others and will 
continue to do so to facilitate implementation of MATS in ways that do not pose grid reliability 
issues. 

12. Has EPA investigated concerns about regional grid reliability'? 

Response: Yes, both the EPA and DOE have conducted analysis that show that under the regulations 
proposed or finalized to date, regional reliability authorities will continue to have access to an 
adequate generating resource base with which they can flexibly operate the power system in 
accordance with reliability requirements to maintain service to power consumers. See response to 
question 3 for further discussion. 

Safety Valve 

13. On October 27, 2011, Jm·ide EPA reported that EPA was seriously considering a 
"safety valve" option to respond to possible reliability concerns. 7Is it true that EPA is 
planning on including such a provision in the final rule of Utility MACT rule? If so, 
please describe the safety valve proposal under consideration. 

Response: The final MATS rule does not include a "safety valve" provision. 

7 Grid Operators Outline Draft 'Safety Valve' Language for EPA Utility MACT, Inside EPA, Oct. 27, 2011. 
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14. The Clean Air Act provides two exemptions for a waiver for a noncompliant utility: l. 
when a utility is installing pollution control technology and 2. A presidential waiver, if the 
control technology is unavailable or operation is necessary for national security. Under 
which of these authorities is the "safety valve" being considered for Utility MACT? If 
neither of these, what authority does EPA have to implement the safety valve under the 
Clean Air Act? 

Response: The final MATS rule does not include a "safety valve" provision. The final rule sets a 
three year compliance deadline for existing sources to meet the emission standards. EPA explained 
in the final rule that section 112(i)(3)(B) ofthe Clean Air Act (CAA) authorizes CAA Title V 
permitting authorities (generally States) to "issue a permit that grants an extension permitting an 
existing source up to 1 additional year to comply with standards under [CAA Section 112(d)] if such 
additional period is necessary for the installation of controls." In the final rule, EPA provided 
guidance to permitting authorities to assist them in determining whether to provide utilities 
additional time to comply pursuant to CAA section 112(i)(3)(B). MATS Rule Preamble at 581-
588. 8 In addition, on December 16, 2011, EPA's Office of Enforcement and Compliance Assurance 
(OECA) issued a memorandum discussing the EPA's intended approach regarding the use of 
administrative orders under CAA Section 113(a) with respect to sources that must operate in 
noncompliance with the MATS rule for up to a year to address a specific and documented reliability 
concern. The policy can be accessed at: 
http://www.epa.gov/compliance/resources/policies/civil/erp/mats-erp.pdt: 

15. While the "safety valve'' reportedly under consideration would give extra time for 
plants forced into retirement to operate, a consent decree must be approved by a court on 
a case by case basis. Would such a consent decree require plant operators to admit that 
the operation of the plant is unlawful based on requirements of new utility MACT 
standard? Given that consent decrees must be approved by a court as well as involved 
third parties, can an outside group oppose a consent decree as not sufficiently stringent? 
Isn't it true the final disposition of consent decrees implementing the Safety Valve Proposal 
would be outside of EPA's control? 

Response: As explained above, the final MATS rule does not include a "safety valve" provision, and 
the policy memorandum issued by OECA on December 16, 2011, does not discuss judicial consent 
decrees, but rather administrative orders under CAA Section 113(a). 

16. Please list the meetings or discussions that EPA has conducted regarding the safety 
v~llve proposal with persons not employed by EPA. For each such meeting or discussion, 
please identify the date and location, participants (by name and affiliation), and a 
summary of the topics discussed at the meeting. Please also include a copy of any 
documents or other materials given to EPA at the meeting. 

Response: The EPA understands this question to relate to the so-called "safety valve" proposal made 
by five Regional Transmission Organizations (RTOs) jointly and by P JM Interconnection 
individually in written comments submitted on the proposed MATS rule. The EPA held several 

8 A pre-publication version of the final MATS Rule can be accessed at 
http://www.epa.gov/mats/pdfs/20 Jll216MA TSfinal.pdf. 
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meetings with the R TOs to clarify their comments. In addition, the EPA held meetings and 
discussions with other outside stakeholders and with FERC in which their views on the RTO 
comments were discussed. The following list represents the information that the EPA has been able 
to identify with regard to these meetings. The meetings at which documents were provided to EPA 
are designated with an asterisk; the relevant documents can be found in the entry for the relevant 
meeting under docket number: EPA-HQ-OAR-2009-0234 at www.regulations.gov. 

Date Participants Topic Location 
9115/11* EPA staff R TO comments on EPA HQ- and by 

PJM: proposed MATS phone 
Craig Glazer rule 
Paul McGlynn 
Paul Sotkiewicz 
Jean Tribulski 
Gary Helm 

I 0/3/11 EPA staff RTO comments on EPAHQ 
proposed MATS 

Duke Energy: rule 
James Gainer 
Bill Tyndall 

10/4/11 EPA staff RTO comments on EPA HQ- and by 
proposed MATS phone 

ISO- New England: rule 
Eric Wilkinson 

New York ISO: 
Mollie Lampe 

PJM Interconnection: 
Paul Sotkiewicz 
Jennifer Tribulski 
Gary Helm 
Craig Glazer 

Midwest ISO: 
Kurt Bilas 

Southwest Power Pool: 
Michael Deselle 

Electric Reliability 
Council ofTexas: 
Matt Morais 
Warren Lasher 

J0/5/11* EPA staff RTO comments on EPAHQ 
proposed MATS 

North American rule and related 
Electric Reliability issues 
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Corporation (NERC): 
Gerry Cauley 
David Cook 
Mark Lauby 
Janet Sena 

I 0/5111 EPA staff RTO comments on By phone 
proposed MATS 

Western Electricity rule 
Coordinating Council 
(WECC): 
David Godfrey 
Rachel Sherard 

10/13/11 EPA staff R TO comments on EPA HQ and by 
proposed MATS phone 

National Association of rule and related 
Regulatory Utility issues 
Commissioners 
(NARUC): 
Chuck Gray 
Robin Lunt 

States Commissions: 
Jon McKinney (WV) 
John Betkoski (CT) 
Tracy Babbidge (CT) 
Colette Honorable (AR) 
Erin O'Connell-Diaz 
(IL) 
Rob Powelson (PA) 
Matt Baker (CO) 
Cheryl Roberto(OH) 
Steve Lesser(OH) 
Andre Porter(OH) 
Hisham Choueiki (OH 
staff) 
Klaus Lambeck (OH 
staff) 
Kim Wissman (OH 
staff) 
Jim Gardner (KY) 
Stan Wise (GA) 
Jean Fox (NJ) 
Kim Jones (NC Staff) 
Ed McNamara (VT 
Staff) 
James Austen (NY) 
Staff 

10/26/11 EPA staff RTO comments on EPAHQ 
proposed MATS 
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Environmental Integrity rule and related 
Project: issues 
Eric Schaeffer 
Leah Kelly 
Stephen Brick 

10/28/11 EPA staff RTO comments on FERC 
proposed MATS 

FERC staff rule and related 
issues 

12/01/11 EPA staff R TO comments on EPAHQ 
proposed MATS 

American Public Power rule and related 
Association (APPA): issues 
Theresa Pugh 
Sue Kelly 
Joe Nipper, 
Mark Crisson 

12/1/11 EPA staff RTO comments on EPAHQ 
FERC staff proposed MATS 

rule 
12/02/11 EPA staff RTO comments on EPAHQ 

proposed MATS 
National Rural Electric rule and related 
Cooperative Association issues 
(NRECA): 
Kirk Johnson 
Ted Cromwell 
John Novak 

12/02/11 EPA staff RTO comments on EPA HQ and by 
proposed MATS phone 

ISO-New England: rule and related 
Anne George issues 
Theodore Paradise 

New York ISO: 
John Buechler 
Mollie Lampi 
Ray Stalter 

PJM Interconnection: 
Craig Glazer 
Gary Helm 
Paul Sotkiewicz 
Jennifer Tribulski 

Midwest ISO: 
Kurt Bilas 

Electric Reliability 
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Council ofTexas: 
Matthew Morais 

Southwest Power Pool: 
Jay Caspary 
Michael Desselle 
Paul Suskie 

California ISO: 
Andrew Ulmer 

17. Please indicate the date at which an EPA employee first viewed a copy or draft of the 
Safety Valve Proposal (including drafts prior to the version transmitted to EPA on 
October 14, 2011), regardless of whether a copy of the proposal was given to EPA for the 
agency's own possession. 

Response: The Agency is not aware of any EPA employees seeing the proposal before it was 
transmitted to EPA on October 14, 20 II. 

18. It appears that the safety valve proposal was not presented for notice and comment in 
the proposed Utility MACT, published in the Federal Register at 76 Fed. Reg. 24976. 
Should EPA include the Safety Valve Proposal or a similar provision in the final Utility 
MACT regulations, please explain how such a final provision would be a "logical 
outgrowth" of the proposed Utility MACT. 

Response: As stated above, the final MATS rule does not include a "safety valve" provision. 

19. Please explain how consent decrees implementing the Safety Valve Proposal could 
comply with EPA's Clean Air Act Stationary Source Cb•il Penalty Policy (Settlement 
Guidance), which outlines "mandatory minimums" in fines and other requirements that 
the Agency must seek for consent decrees of CAA violations? Specifically: 

i. How would EPA apply its Settlement Guidance, which contains a strict formula to 
calculate mandatory minimum civil penalties, to consent decrees implementing the 
Safety Valve Proposal? 

ii. Does EPA's Settlement Guidance mandate that EPA recoup all the "economic benefits 
of noncompliance" gained through a CAA violation? Doesn •t the Settlement Guidance 
require EPA recoup all profit generated after the Utility MACT compliance deadline from 
retiring plants that operate by consent decree? Could a third party challenge a consent 
decree implementing the Safety Valve Proposal that does not recoup all such profits? 

iii. Does EPA's Settlement Guidance require that consent decrees be stringent enough to 
serve as a deterrent to future noncompliance? Could a third party challenge a consent 
decree implementing the Safety Valve Proposal that the third party believed was not 
stringent enough to serve as a deterrent to noncompliance? 
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Response: As stated above, the final MATS rule does not include a "safety valve" provision. 

20. You testified that CAA section 112 provides "othercompliance tools" that will 
safeguard electric reliability. However, according to Western Governor Association notes 
from an October 13th conference call with EPA, EPA said "(i)t is important to recognize 
that EPA has limited flexibility under the CAA for MACT compliance, but if EPA is 
statutorily able to implement such a safety valve under their statutory authority how would 

it b~t work in vertically integrated and RTO/ISO markets?"5 Given Et>A's statement of 
limited flexibility under section 112, please identify, in detail, the "other compliance tools" 
you implied existed in your testimony. 

Response: As stated above, the final MATS rule does not include a "safety valve" provision. Section 
112 does provide compliance tools that can safeguard electric reliability. As EPA explained in the 
final rule, section 112(i)(3)(8) of the Clean Air Act (CAA) authorizes CAA Title V permitting 
authorities (generally States) to "issue a permit that grants an extension permitting an existing source 
up to I additional year to comply with standards under [CAA Section 112(d)] if such additional 
period is necessary for the installation of controls." In the final rule, EPA provided guidance to 
permitting authorities to assist them in determining whether to provide utilities additional time to 
comply pursuant to CAA section I 12(i)(3)(B). MATS Rule Preamble at 581-588. In addition, on 
December 16, 20 II, EPA's Office of Enforcement and Compliance Assurance (OECA) issued a 
memorandum discussing the EPA's intended approach regarding the use of administrative orders 
under CAA Section 113(a) with respect to sources that must operate in noncompliance with the 
MATS rule for up to a year to address a specific and documented reliability concern. The policy can 
be accessed at: http://www.epa.gov/compliance/resources/policies/civil/erp/mats-erp.pdf. Section 
112(i)(4) also confers certain authority on the President. 

Administrator Jackson Op-Ed 

21. Administrator Jackson in an Op-Ed for the L.A. Time.r,; entitled "'lboDirty to Fail" 
stated that "contrary to industry lobbying, this overhaul could be accomplished without 
affecting the reliability of our power grid." In fact, Commissioner Moeller at FERC has 
expressed reliability concerns and ICF, EPA sconsulting firm, also disagrees. Moreover, 
EPA's work on the "safety valve" concept is proof positive that the Utility MACT rule has 
the ability to impact grid reliability. Is it still EPA •s position that Utility MACT and other 
utility rules will not impact grid reliability and that Commissioner Moeller and FERC and 
ICF, among others, are wrong to raise these concerns? 

Response: EPA has never said that it was 'wrong' for duly charged officials, such as FERC 
commissioners, to be vigilant in safeguarding electric reliability; indeed, EPA engaged with FERC, 
Regional Transmission Organizations (RTOs), and other key stakeholders to ensure that, as the 
Administrator pointed out, MATS "could be accomplished without affecting the reliability of our 
power grid." EPA's analysis shows that MATS poses no threat to regional electricity capacity 
reserve margin targets. Furthermore, the Clean Air Act provides adequate flexibility to bring sources 
into compliance with regulatory requirements while maintaining electric reliability. As part of a 
commitment to maximize the tlexibilities under the law the standards are accompanied by a 
Presidential Memorandum entitled Flexible Implementation of the Mercury and Air Taxies Standard 
Rule that directs EPA to use tools provided in the Clean Air Act to implement MATS in a cost 
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effective manner that ensures electric reliability. Existing power plants generally will have up to 
four years if they need it to comply with MATS. 
This includes the three years provided to all sources by the Clean Air Act. The EPA's analysis 
continues to demonstrate that this will be sufficient time for most, if not all, sources to comply. 

Under the Clean Air Act, state permitting authorities can also grant an additional year as needed for 
technology installation. The EPA expects this option to be available broadly and, as guidance to the 
states, has provided a number of examples of situations we feel satisfy the requirements for obtaining 
the fourth year for compliance. 

The EPA is also providing a pathway for reliability critical units to obtain a schedule with up to an 

additional year to achieve compliance. This pathway is described in a separate enforcement policy 
document. This document can be found at: 

http://www .epa.gov /mats/pdsf!EnforcementResponsePol icyforCAA 113 .pdf. 

Scientific Consultation 

22. EPA's Science Advisory Board (SAB) said it could not evaluate the Utility MACT's 
Mercury Risk Assessment because important elements and methods were "missing or 
poorly explained." The SAB qualified its support of the Assessment on EPA rewriting it 
to include all 82 of the SAB's recommendations. Will EPA provide the SAD an 
opportunity to review a revised Mercury Risk Assessment to ensure that it also isn't 
"poorly explained"? 

Response: EPA responded fully to SAB's useful and focused advice in preparing a revised Mercury 
Risk Assessment for the final MATS rule. The statements quoted in the question are taken out of 
context and in no way undermine the validity of EPA's analysis. The peer review panel is simply 
raising concerns about some of the ways EPA presented information- not about the scientific basis 
ofthe draft analysis, which examines health risks associated with mercury emissions from US power 
plants. 

In fact, the board confirmed that EPA's analysis is scientifically credible. The board "supports the 
overall design of and approach to the risk assessment and finds that it should provide an objective, 
reasonable, and credible determination of the potential for a public health hazard from mercury 
emitted from U.S. EGUs."9 The SAB also said it "regards the design of the risk assessment as 
suitable for its intended purpose, to inform decision-making regarding an "appropriate and necessary 
finding" for regulation of hazardous air pollutants from coal and oil-fired EGUs, provided that our 
recommendations are fully considered in the revision of the assessment." While the SAB included 
recommendations for improving the Mercury Risk Assessment, it did not request the opportunity to 
review the document again. 

23. In the proposed Utility MACT preamble, EPA committed to submitting an 
important scientific assessment called the "Non-Mercury HAP Case Studies" to peer 

9 Notes of an EPA Conference Call with NARUC and Numerous State Commissions to Discuss Compliance with 
the MACT Rule (October 18, 2011), 
http://www. westgov .org/wieblmeetings/crepcfall20 I I lbrieting/present/j tarpey .pdf. 
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review. EPA hasn't yet done so. Does EPA intend to peer review this document? If 
not, why not? 

Response: EPA stated in the preamble to the proposed rule (76 FR 250 12) that, in addition to peer 
review of the national-scale mercury risk analysis, we would perform a peer review of the 
characterization of the chemical speciation for the emissions of chromium (Cr) and nickel (Ni), 
which was used in the non-mercury inhalation case study analysis. As explained in the preamble 
to the final rule (http://www .epa.gov/mats/pdfs/20 111216MA TSfinal.pdQ, the Agency has 
determined that the remaining aspects of the non-mercury HAP case study risk assessments used 
methods and data that have already been subject to adequate peer review and, therefore, we do not 
have plans for additional review. The methodologies used to conduct those risk assessments were 
consistent with those used to conduct inhalation risk assessments under EPA's Risk and 
Technology Review (RTR) program. Because the RTR assessments are considered to be highly 
influential science assessments, the methodologies used to conduct them were subject to a peer 
review by the Science Advisory Board (SAB) in 2009. The SAB issued its peer review report in 
May 2010. 10 In addition, EPA's case studies identified Cr and Ni emissions as the key drivers of 
the estimated inhalation cancer risks for EGUs. Because these results hinged on specific scientific 
interpretations of data used to characterize EGU emissions ofCr and Ni, EPA conducted a peer 
review of its analysis and interpretation of those data relative to the quantification of inhalation 
risks associated with these emissions from U.S. EGUs. EPA fully addressed the recommendations 
from the peer review in the case study analysis performed for the final rule. All peer review 
materials are available on EPA's Science Inventory website. 11 

OMB Review 

24. On Tuesday, November 8th EPA submitted the final Utility MACT rule to the Office 
of Management and Budget (OMB) for interagency review. OMB now has 38 days to 
conduct a review, which is significantly less than the 60 day review that is called for by 
Executive Order 12866. In negotiating its consent decree, why did EPA provide OMB so 
little time to review such an important rule? 

Response: EPA's projected timeline provided sufficient time for a robust interagency vetting of 
the rule, and this occurred. 

25. EPA submitted its "appropriate and necessary" finding to OMB on October 24, 
2011, allowing OMB just 45 days to conduct interagency review. Why has EPA not 
provided OMB the full 60 days for this review required under E.O. 12866'? How can 
OMB conduct the necessary review under E.O. 12866 if EPA has not verified the 

10 U.S. Environmental Protection Agency- Science Advisory Board (U.S. EPA-SAB). 2010. Review of EPA's draft 
entitled, "Risk and Technology Review (RTR) Risk Assessment Methodologies: For Review by the EPA 's Science 
Advisory Board with Case Studies- MACT I Petroleum Refining Sources and Portland Cement Manufacturing". EPA
SAB-10-007. May. Available on-line at: 
http://yosemite.epa.goy/sab/sabproduct.nsf/4AB3966E263 D943A8525771 F006683 81/$File/EPA-SAB-I 0-007-
unsigned.pdf 

11 http://cfpub.epa.gov/silsi public pra view.cthl?dirEntrylD=238928 
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validity of the scientific assessments purporting to support the Utility MACT's 
11 appropriate and necessary" finding? 

Response: EPA's projected timeline provided sufficient time for a robust interagency vetting of 
the appropriate and necessary finding, and this occurred. EPA depends on the peer review 
process to verify the validity of scientific information used to support rulemakings. Both the 
Mercury and Non-Mercury risk assessments completed peer review prior to OMB review. 

Electricity Plant Compliance 

26. Isn't it true that the Part III Information Collection Request (ICR) data that EPA used 
to establish certain Utility MACT standards was collected from only 40 power-plants 
largely over the course of just two to three days of sampling where those power-plants 
operated under near constant conditions and burned a single type of coal? Isn •t it the case 
that the Utility MACT will apply to over 1000 power-plants for much longer than two to 
three days? Further, isn •t it the case that these power-plants normally operate under 
varying conditions and will often burn differing types of coals with different compositions? 
How, then, can EPA say that the Part III ICR data shows anything more than then the 
emissions released by a power-plant operating under the Part III ICR's idealized 
conditions? Does EPA believe that the Part III ICR's idealized conditions represent the 
most adverse conditions under which a power-plant can reasonably expect to 
operate? 

Response: The EPA required approximately 470 EGUs- not just 40- to conduct testing for one or 
more hazardous air pollutant under the 2010 ICR. While it is true that most of the data were 
collected over the period of a few days, the 30-day rolling average and the statistical analyses 
applied to the data adequately account for variability. Sufficient continuous emissions monitoring 
system (CEMS) data were available to conduct an analysis indicating this result; this analysis is 
provided in the memo "The Impact of Emissions Averaging Time on the Stringency of an Emission 
Standard" in the docket (EPA-HQ-OAR-2009-0234-20 1 34). 

27. In light of the lack of variability in Part III ICR data, how can EPA conclusively say 
that a power plant not using the same fuel and not operating under constant conditions 
will be able to achieve Utility MACT compliance for longer than two to three days? 
Indeed, given the limited picture of power-plant emissions provided by the Part III ICR 
data, how can EPA conclusively say the data shows that any power-plant will consistently 
meet Utility MACT emissions requirements for longer than two to three days? 

Response: See response to Question 26 above. 

28. EPA has informed the Committee that "[t]hetotal number of existing electric 
generating units estimated to meet all three of the proposed limits (i.e., mercury, 
hydrogen chloride and particulate matter limits) that will apply to them is at least 39. 11 

Please identify these 39 units. Of these 39 units, how many units are equipped with 
monitors that continuously measure mercury, hydrogen chloride, and particulate matter 
emissions? Did EPA determine that these 39 units comply with all Utility MACT limits 
by using continuous data or the ICR data? If EPA utilized the ICR data, how can EPA 

16 



conclusively say that any of these 39 uni1N will continuously comply with Utility MACT 
requirements in light of the ICR data's above-mentioned limited applicability? 

Response: All ofthe emission limits set in MATS reflect what actual power plants already 
achieve in practice. EPA does not have test data for each unit at each facility. However, where 
we do, the data submitted to EPA by utilities suggest that dozens of units already meet the final 
standards. Units at these plants use a range of widely available control technology- technology 
that takes taxies out of the plant's emissions and leads to healthier communities. 

All facilities have the flexibility to decide the most cost-effective way to comply with these 
standards. Some may choose to make minor adjustments to existing equipment, and others
especially those that have not installed advanced controls - may need to install new equipment. 
The rule does not tell facilities how they have to comply, so it is hard to say just how a particular 
facility will respond. 

Based on the data available to the Agency, there are approximately 69 existing coal-fired EGUs 
that meet all ofthe final existing source MACT emission limits (out of252 EGUs that reported 
data for Hg, PM, and HCI in the 2010 ICR). This is based on the short-term data available but, as 
noted in the response to Question 26 above, we believe that additional data available to the EPA 
and the associated analyses show that these EGUs will likely be able to meet the limits over a 30-
day rolling average compliance period. 

29. Please provide a list of all units that EPA has determined will comply with all proposed 
Utility MACT requirements for which the agency has continuous monitoring data on 
mercury, hydrogen chloride, and particulate matter. 

Response: The EPA does not have the information requested as there are currently no hydrogen 
chloride CEMS and we received no PM CEMS data. However, as noted in the response to 
Question 26 above, we believe that EGUs will be able to comply on a 30-day rolling average 
basis. 

30. The Utility MACT will apply to over 1,300 units in the United States. EPA has said 
that "at least 39" of those units will comply with all proposed Utility MACT standards. 
Is it EPA •s position that, of all the units that would be required to comply with the 
proposed Utility MACT, the agency is aware of only 3 percent that currently meet the 
proposed Utility MACT standards? 

Response: Based on the information we have, some facilities are already well positioned for 
compliance, some will have to upgrade existing controls, and some will have to add new 
controls to meet the emissions limits. When EPA sets limits for toxic emissions, it must follow 
the requirements established by Congress in the Clean Air Act and in recent court decisions. 
The Clean Air Act is very specific in telling EPA how to calculate these limits based on the 
emissions of the best-performing facilities. 

EPA must set the standards for each subcategory of existing sources at a level of emissions 
control at least as stringent as that achieved by the average of the best-performing 12 percent of 
existing sources in the subcategory. EPA finalized subcategories based on the design, use, 
and/or location of the various types of units at different power plants. 
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As noted above, based on the data available to the Agency, there are approximately 69 existing coal
fired EGUs that meet all ofthe final existing source MACT emission limits (out of252 EGUs that 
reported data for Hg, PM, and HCI in the 2010 ICR). 

Benefits 
31. The vast majority of the Utility MACT's benefits are derived from reductions of 
particulate matter with a diameter of 2.5 microns or less (PM2.5), rather than the 
reduction of hazardous air pollutants (HAPs). However, EPA is near completion of its 
review of the existing National Ambient Air Quality Standards (NAAQS) for PM2.5 that 
will propose additional PM2.5 reduction if the Administrator concludes that scientific 
evidence supports strengthening the standard. Please explain why EPA is not confining the 
Utility MACT to HAPs reductions, and has rejected using the CAA 's statutory NAAQS 
revision process to pursue any necessary additional reductions in PM2.5 emissions. 

Response: The Mercury and Air Taxies Standards regulate only air toxic emissions from power 
plants. MATS will make sure that power plants do not put unlimited amounts of more than 60 
hannful taxies into the air- including mercury, other toxic metals and acid gases. To reduce taxies, 
power plants will use control technologies that are widely available. An additional benefit of 
installing these controls is that they will also reduce emissions of air pollutants that cause fine 
particle pollution at no extra cost. The science is clear- reducing particle pollution will result in 
fewer premature deaths, heart attacks, hospital admissions, and emergency department visits. 

Accounting for ancillary benefits is standard practice in benefit-cost assessment since these benefits 
are a consequence ofthe rule, regardless ofthe rule's intended purpose. As such, EPA estimates all 
of the anticipated costs and benefits associated with a regulatory action, to the extent feasible. 
Unfortunately, we cannot monetize all of the health and environmental benefits associated with 
reducing mercury and other air taxies, including other HAP benefits, ecosystem effects, and 
visibility impainnent. If we were able to fully monetize all these benefits, the benefits would exceed 
the costs by an even greater amount than we currently estimate. 

18 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Eddie Bernice Johnson 
Chairwoman 

JUL 1 0 2009 

Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairwoman Johnson: 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your letter of June 25, 2009, to Barry Breen, Acting Assistant 
Administrator ofthe U.S. Environmental Protection Agency's (EPA's) Office of Solid Waste 
and Emergency Response, transmitting questions for the record from the April 30, 2009, hearing 
titled, "Coal Combustion Waste and Water Quality." 

Please be assured that we are working to respond to these questions as expeditiously as 
possible, and expect to forward our response shortly. 

If you have further questions, please contact me or your staff may contact Amy Hayden 
in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-0555. 

~el~ 
Arvin R. Ganesan 
Deputy Associate Administrator 

cc: Ranking Member John Boozman 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed wfth Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Eddie Bernice Johnson 
Chairwoman 

AUG 1 ~ 2009 

Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 
U.S. House of Representatives 
Washington, D.C. 20515 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

Thank you for your Jetter of June 25, 2009 to Barry Breen, Acting Assistant 
Administrator of the U.S. Environmental Protection Agency's (EPA's) Office of Solid Waste 
and Emergency Response, transmitting questions for the record from the April 30, 2009, hearing 
titled, "Coal Combustion Waste and Water Quality." 

Enclosed please find EPA's responses to the questions posed by the Subcommittee. 
Also, at Enclosure 3, please find the materials that EPA committed to providing to the 
Subcommittee for the record: an April I, 2009, letter to EPA from the Association of State and 
Territorial Solid Waste Management Officials regarding coal combustion residuals (CCR); 
results from a 2009 ASTSWMO survey of states with facilities managing CCR; and information 
related to the Tennessee Valley Authority's Kingston facility. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may contact Amy Hayden in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 564-0555. 

Enclosures 

Sincerely, 

~~ 
David G. Mcintosh 
Associate Administrator 

cc: The Honorable John Boozman, Ranking Member 

Internet Address (URL) • http://www.epa.gov 
Recyclad/Recyclabla • Printed w~h Vegetable 011 Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



Follow-Up Questions for Written Submission 
House Committee on Transportation and Infrastructure 

Subcommittee on Water Resources and Environment 
Hearing on Coal Combustion Waste Storage and Water Quality 

April 30, 2009 

1. In his testimony, Mr. Eric Schaeffer of the Environmental Integrity Project testified 
that "burning coal concentrates the toxic constituents that are in coal, like arsenic and 
selenium, many times over," and that these "toxic elements will leak out of coal ash if it 
is saturated." In your opinion, do you believe that a lack of federal regulation for the 
storage and management of coal ash can result in these substances posing hazards to 
human health? 

Response: As demonstrated by the damage cases that the U.S. Environmental Protection 
Agency (EPA) cited in an August 2007 Federal Register Notice of Data Availability, coal ash 
can pose risk in certain situations. We do note, however, that newly constructed units are 
generally lined and have ground water monitoring. Federal regulations will help ensure that 
storage and disposal practices will be protective of human health and the environment. 

2. Please submit to the Committee any plans or procedures that EPA will undertake in 
the next thirty days regarding the Office of Solid Waste and Emergency Response's 
review of its guidelines for the storage for coal combustion wastes. 

Response: EPA is continuing to evaluate all options, and is proceeding to draft a proposed 
rule to be published in the Federal Register for public comment by the end of the ~alendar 
year. 

3. Please provide the Committee with the Office of Water's timeline, process, and any 
other relevant information for determining whether or not it will be necessary to 
establish new Effluent Limitation Guidelines for power plants (Steam Electric Power 
Generation), as well as new discharge limits for the range of constituents associated 
with coal combustion and coal combustion waste in order to protect human and 
ecological health? 

Response: Since 2005, EPA has been carrying out an intensive review of wastewater 
discharges from coal-fired power plants to determine whether new Clean Water Act 
regulations are needed. As part of this effort, we sampled wastewater from surface 
impoundments and advanced wastewater treatments systems, conducted on-site reviews of 
the operations at more than two dozen power plants, and issued a detailed questionnaire to 
thirty power plants using authority granted under section 308 of the Clean Water Act. Our 
data collection efforts focused on four target areas: (1) determining the pollutant 
characteristics of power plant wastewater; (2) identifying treatment technologies for the 
wastewater generated by newer air pollution control equipment; (3) characterizing the 
practices used by the industry to manage or eliminate discharges of fly ash and bottom ash 
wastewater; and ( 4) identifying methods for managing power plant wastewater that allow 
recycling and reuse, rather than discharge to surface waters. Much of the information 



collected thus far, including laboratory data from sampling, were made available to the 
public in an interim study report, "Steam Electric Power Generating Point Source Category: 
200712008 Detailed Study Report," that can be found online at 
http://www.epa.gov/waterscience/guide/304m/2006/steam-interim.pdf. 

The study is now in its final stages. We are finishing technical analyses of the wastewater 
sampling data and other information, and drafting the final report for the detailed study. 
Upon completing the study and reviewing its findings, EPA will determine whether revisions 
to the current effluent limitations guidelines and standards (ELGs) are warranted. We plan to 
present our findings and announce the decision in the Federal Register notice for the 
Preliminary 2010 Effluent Guidelines Program Plan, currently planned for October ofthis 
year. 

In addition to reviewing information to determine whether the ELGs should be revised, EPA 
is evaluating specific industrial processes, wastewaters, and types of facilities to identify the 
potential scope of a rulemaking effort. Upon deciding to initiate a rulemaking and defining 
its scope, EPA will identify data collection requirements and develop the schedule for issuing 
proposed and final ELGs. 

4. During the question and answer period of the hearing, Congressman Hall asked 
Acting Assistant Administrator Breen about the presence of toxic chemicals (arsenic, 
mercury, cadmium, etc.) in coal and 'clean coal.' For the record, would you please 
provide the Committee with an analysis of the chemical differences between the 
substances found in coal and 'clean coal'? In your answer, please provide a specific 
response as to the presence of arsenic, mercury, cadmium, chromium, boron in clean 
coal- as well as any other potentially toxic substances found in coal ash. For the 
record, please respond to Congressman Hall's questions regarding clean coal. 

Response: While there are compositional differences between the various types of coal 
(e.g. bituminous, etc), we are not aware of any coal referred to as "clean coal." Rather, 
"clean coal" describes a new generation of energy processes that reduce air emissions and 
other pollutants from coal-burning power plant technologies. These technologies are 
primarily aimed at reducing air emissions. We are unaware of studies regarding differences 
in substances in the solid waste residuals. 

EPA's Office of Research and Development is planning to evaluate data on fly ash (chemical 
and physical composition, and leaching potential) in addition to an evaluation of scrubber 
residues, as well as evaluating the potential fate of mercury and other metals from a range of 
coal combustion residual management practices. Once completed, these reports will be 
publically available on the EPA web site. 

5. In Acting Assistant Administrator Breen's testimony, he noted that EPA is currently 
conducting a survey of 61 corporations representing 162 coal-fired power production 
facilities. During the question and answer period, Congresswoman Napolitano asked 
him to provide to the Committee a copy of the survey instrument sent by EPA to these 
corporations, as well as any subsequent information or results from the survey. Please 
provide the Committee with a copy of the survey that was sent to each of these 61 
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corporations. Additionally, please provide to the Committee any analysis or data 
compilation that is currently available from these surveys. If there is no such 
information available, please provide to the Committee a time frame in which EPA 
hopes to have the analysis complete. 

Please also provide information about any of the 61 corporations that have not 
satisfactorily responded to the survey, as well as information about any of the 162 
facilities for which information was not provided, pursuant to the survey. 

Response: EPA has posted on its web site, noted below, the information r~quest letter and a 
list of the facilities and the corporate officers to whom this was sent. 

http://www.epa.gov/epawaste/nonhazlindustrial/speciallfossil/coalashletter.htm 

We have included (Enclosure 1) a copy of the information request letter. In the coming 
weeks, EPA expects to post to the EPA website a summary of the information we have 
received, as well as the survey responses from a number of the facilities. This will be an 
ongoing process - as we compile the results and resolve claims of confidential business 
information, we will update the web site with additional information. 

6. During the question and answer period, Congresswoman Titus asked you to provide 
a list of State regulations regarding the beneficial use of coal ash, as well as any 
regulations regarding the storage of coal combustion wastes. In addition to providing 
the Committee with this information, please provide the committee with a list of coal
fired power plants in the State of Nevada and specify whether or not these storage 
facilities are wet or dry impoundments, and are lined (identifying liner type used) or 
unlined. Please also provide information on what each liner consists of, and whether 
there are NPDES permits associated with these coal combustion waste retention 
facilities. 

Response: Regarding state beneficial use programs, a report has been prepared by the 
Association of State and Territorial Solid Waste Management Officials (ASTSWMO). This 
report is not specifically limited to the beneficial use of coal ash, but rather addresses all 
industrial materials. This report provides information on, and links to, state programs. This 
report can be found at 

http://www.astswmo.org/files/publications/solidwaste/2007B USurveyReport 11-30-07 .pdf 

While EPA does not have a list of state regulations regarding the storage of coal combustion 
residuals, the report titled, "Coal Combustion Waste Management at Landfills and Surface 
Impoundments, 1994-2004,"summarizes various aspects of state non-hazardous industrial 
waste regulations and can be found at: 

http://www. fossi !.energy. gov /programs/powersystems/poll utioncontrol s/coal waste report. pdf 

Enclosure 2 provides information on coal-fired power plants in Nevada. 
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7. In his testimony, Mr. Eric Schaeffer of the Environmental Integrity Project testified 
that the discharges of a number of constituents into waters of the United States- such as 
selenium and arsenic - from a variety of coal-fired power plants were well in excess of 
either chronic freshwater standards for aquatic life, chronic saltwater standards for 
aquatic life, human health standards for the consumption of organisms, or federal 
drinking water standards, albeit these discharges were consistent with the permit terms 
of the facilities' NPDES permits. 

Going forward, what active response will EPA take to ensure that discharges from 
industrial, power, and other facilities do not exceed chronic freshwater standards for 
aquatic life, chronic saltwater standards for aquatic life, human health standards for the 
consumption of organisms, or federal drinking water standards, as demonstrated in Mr. 
Schaeffer's testimony? 

Response: The Clean Water Act (CWA) prohibits the discharge of any pollutant from a coal
fired power plant or point source into waters of the United States except in compliance with a 
National Pollutant Discharge Elimin&tion System (NPDES) permit (see CWA sections 30l(a) 
and 402). EPA or states authorized to administer the NPDES program, issue NPDES permits. 
These permits must contain technology-based effluent limitations which represent the degree 
of control that can be _achieved by point sources using various levels of pollution control 
technology (see CW A sections 30 I, 304, and 306) and more stringent limitations, commonly 
known as water quality-based effluent limitations (WQBELs), when necessary to ensure that 
the receiving waters achieve applicable water quality standards (see CW A section 
30I(b)(l)(C)). 

As noted above, NPDES permits must contain WQBELs when necessary to achieve 
applicable water quality standards. The procedure for determining the need for WQBELs is 
called a "reasonable potential" analysis. Under EPA's regulations at 40 CFR 122.44(d)(l)(i), 
effluent limitations must control all pollutants that the permitting authority determines "are or 
may be discharged at a level [that] will cause, have the reasonable potential to cause, or 
contribute to an excursion above any [applicable] water quality standard." Thus, if a 
pollutant discharge has the reasonable potential to cause or contribute to an exceedence of 
applicable water quality standards, the discharger's NPDES permit must contain a WQBEL 
for that pollutant (see 40 CFR 122.44(d)(l)(iii)-(vi)). The procedure for determining 
reasonable potential must consider the variability of the pollutant in the effluent, other 
loading sources, and dilution (when allowed by the water quality standards) (see 40 CFR 
122.44(d)(l)(ii)). The limit derivation procedures should account for effluent variability; 
consider available receiving water dilution; protect again acute, chronic and human heath 
impacts; and protect the applicable water quality standards. 

We understand that pollutants are present in the discharge from coal combustion waste 
impoundments that may have the potential to impact water quality and human health. EPA is 
developing guidance to assist permit writers and reviewers in specifically addressing such 
discharges under the NPDES program. The guidance will provide information on conducting 
thorough reasonable potential analysis and establishing appropriate WQBELs for discharges 
from coal combustion waste impoundments. 
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Through this process, we intend to provide tools for permit writers to better protect 
applicable water quality standards. 

8. Does EPA believe that the current Effluent Limitation Guideline (ELG) for Steam 
Electric Power Generation, as it applies to coal-fired power plants, is protective of 
human health and the environment? 

Response: ELGs are technology-based requirements established for categories of point 
sources to reduce pollutants present in the process wastewater to the maximum extent 
achievable by the best wastewater treatment that is economically achievable. ELGs are part 
of the national strategy for improving water quality and protecting human health and the 
environment; however, the criteria on which these regulations are established do not directly 
address site-specific factors. The existing ELG for the steam electric category established 
numeric limitations for pollutants based on the application of the best available technology 
economically achievable. The technology-based effluent limitations established by applying 
the ELG in a permit may be sufficient to attain applicable water quality standards established 
to protect human health and the environment. In addition to ensuring that the effluent 
achieves the requirements of an applicable ELG, the NPDES permit also must ensure that the 
discharges protect human health and the environment. That process includes a site-specific 
analysis to determine if the discharge has a reasonable potential to cause or contribute to an 
excursion of an applicable water quality standards established to protect human health and 
aquatic life. If a discharge is determined to have reasonable potential, a water quality-based 
limitation is needed. Such a water quality-based limitation is established at a level to protect 
human health and the environment. 

The process for updating the ELG is outlined here. First, EPA identified the steam electric 
power industry for study during the 2005 annual review of effluent guidelines. At that time, 
publicly available data reported through the NPDES permit program and the Taxies Release 
Inventory (TRI) indicated that the industry ranked high in discharges oftoxic and 
nonconventional pollutants. Because ofthese findings, EPA initiated the detailed study that 
will be completed this year. 

During the detailed study, EPA investigated whether pollutant discharges reported under the 
NPDES and TRI programs accurately reflected current discharges for the Steam Electric 
Power Generating point source category, including those associated with recent process and 
technology changes being implemented by the industry. EPA found that the existing publicly 
available data were insufficient to fully evaluate the industry's discharges. To fill these data 
gaps, EPA collected information on the wastewater characteristics and treatment 
technologies through on-site evaluations at approximately thirty facilities, sampling of ash 
ponds and flue gas desulfurization (FGD) wastewater at six facilities, issuing a questionnaire 
that obtained data for thirty facilities, and various secondary data sources. 

EPA focused these data collection activities on certain discharges from coal-fired steam 
electric power plants. EPA's review determined that most ofthe toxic loadings for this 
category are associated with metals. and certain other elements present in wastewater 
discharges, and that the waste streams contributing the majority of these pollutants are 
associated with ash handling and wet FGD systems. Other potential sources of these 
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pollutants include coal pile runoff, metal cleaning wastes, coal washing, leachate from 
landfills and wastewater impoundments, and certain low-volume wastes. If EPA decides to 
proceed to initiate rulemaking, it will focus on the best technology economically affordable 
to address these toxic discharges. 

9. Is the ELG for Steam Electric Power Generation, as it applies to coal-fired power 
plants sufficient to: 

a) Restore and maintain the chemical, physical and biological integrity of all waters of 
the United States, ground waters, waters of the contiguous zone, and the oceans? 
b) Ensure the protection and propagation of shellfish, fish, and wildlife for classes and 
categories of receiving waters, and to allow recreational activities in and on the water; 
and 
c) Protective of human health? 

Please also provide a response that takes the bioaccumulative factors of some of these 
constituents into account. 

Response: As part of the detailed study, EPA reviewed available information on 
environmental effects attributed to intentional permitted discharges to surface water and 
other releases of the pollutants present in coal combustion wastes. Some studies have shown 
that the pollutants present in the intentional permitted discharges from coal-fired power 
plants can affect aquatic organisms and wildlife, resulting in lasting environmental impacts 
on local habitats and ecosystems. Peer-reviewed literature has documented the impacts 
resulting from intentional and accidental surface water discharges of wastewater from coal- · 
fired power plants, as well as environmental impacts from leachate from waste management 
units (i.e., surface impoundments and landfills) entering the ground water system. 

It should be noted that a number of variables can affect the composition of coal combustion 
wastewater, including parent coal composition, the inclusion of other chemicals in the 
combustion process, type of combustion process, flue gas cleaning technologies 
implemented, and management techniques used to dispose of coal combustion wastewater. 
In particular, the practice of commingling coal combustion wastewater with other waste 
streams from the plant in surface impoundments can result in a chemically complex effluent 
that is ultimately released to the environment. Discharges of coal combustion wastewater 
have been associated with fish kills, reductions in the growth and survival of aquatic 
organisms, behavioral and physiological effects in wildlife and aquatic organisms, potential 
impacts to human health (i.e., drinking water contamination), and changes to the local 
habitat. 

An increasing amount of evidence indicates that the characteristics of coal combustion 
wastewater have the potential to impact human health and the environment. Many of the 
common pollutants found in coal combustion wastewater (e.g., selenium, mercury, and 
arsenic) are known to cause environmental harm and potentially represent a human health 
risk. Although coal-fired power plants often dilute coal combustion wastewater with other 
large volume wastewater (e.g., cooling water) to reduce the pollutant concentrations prior to 
discharge, the effluent can contain large mass loads (i.e. total pounds) of pollutants. Some of 
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the pollutants in these discharges, although present at low concentrations, can bioaccumulate 
and present an increased ecological threat due to their tendency to persist in the environment, 
resulting in slow ecological recovery times following exposure. In addition, leachate from 
impoundments and landfills containing coal combustion wastes, if released from a 
management unit, can contain high concentrations of pollutants (i.e., exceeding Maximum 
Contaminant Levels, or MCLs for drinking water) and have been linked to ground water and 
surface water impacts. 

As noted above in the answers to questions 7 and 8, the ELG provides the treatment 
technology based limitations for steam electric facilities. When the permitting authority 
finds that additional controls are needed to protect a state's applicable Water Quality 
Standards (WQS), such water quality-based limits are required. Analysis for compliance 
with WQS is the mechanism permitting authorities use to determine the need for additional 
controls beyond those prescribed by the ELG. The WQS directly address human health and 
the environment and afford a mechanism to address the site specific factors which will 
determine whether a potential impact may occur. 

10. During the hearing, you cited a statistic on coal combustion waste storage and 
disposal facilities constructed between 1994 and 2001 as being "lined" facilities. Are all 
coal combustion waste storage and disposal facilities constructed between 1994 and 
2001 "lined" facilities? What proportion of these facilities use clay liners and what 
proportion use synthetic liners? What are the current Federal regulations that require 
coal combustion waste disposal and storage facilities to used liners? 

In addition, does EPA have detailed information on the types of liners used for each of 
the facilities surveyed (with regard to the survey referenced in Question #5)? Please 
provide information or analyses regarding these. If EPA does not have this 
information, please provide the Subcommittee with a timeline for which EPA will 
gather and provide information on the presence and types of liners for all storage and 
disposal facilities surveyed. ' 

Response: In its May 2000 Regulatory Determination for fossil fuel combustion residuals, 
EPA reported, as of I 995, that overall 57% of the landfills and 26% of the surface 
impoundments were lined. EPA did note an improving trend; for newer units (those 
constructed between I 985 and I 995), 75% of the landfills and 60% of the surface 
impoundments were lined. This trend continued and for new units constructed between 1994 
and 2004, when 97% ofthe landfills and 100% ofthe surface impoundments were lined. 

For landfills and surface impoundments commissioned or laterally expanded from 1994-
2004, 25% of the 56 new waste units had clay liners, I 8% used single/synthetic liners, 4% 
used double liners, 27% used combination liners, and 2% had no liners. 

There are no current federal regulations requiring coal combustion residual disposal and 
storage facilities to use liners. EPA is in the process of completing field visits to coal 
combustion residuals impoundment units, many of which lack detailed information on the 
types of liners being used. To date, 11 of 27 units at 16 facilities have liners. EPA's 
assessment effort, which was aimed at gathering information associated with dam integrity, 
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was not focused on the presence of liners, nor the type of liner system that individual 
facilities were using in their impoundments. However, the contractor staff conducting the 
dam integrity' assessments on behalf of EPA are obtaining that information when conducting 
field inspections. At the first 22 facilities visited by EPA contractors, there were 43 
impoundments. Of these, 13 ofthe units had liners, including: two with clay liners; two with 
High Density Polyethylene (HDPE) liners; two with Reinforced Polyethylene (RPE) liners; 
one with an unspecified geo-membrane liner; and five with single composite liners (a 
synthetic liner- HDPE, RPE, etc. -placed over compacted clay). 
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HOUSE COMMITTEE ON. SCIENCE, SPACE, AND TECHNOLOGY 

Review of Hydraulic Fracturing Technology and Practices 

Wedriesday, May 11,2011 . 

Questions for the Record 
The Honorable Ralph Hall 

1. EPA published a study.in 2004 entitled "Evaluation of Impacts to Underground Sources 
of Drinking Water.by Hydraulic Fracturing ofCoalbed Methane Reservoirs." 

a. Does EPA still stand behind the central conclusion of this report that found "EPA 
has concluded that the injection of hydraulic fracturing fluids into [coalbed 
methane] wells poses little or no threat to [underground sources of drinking water] 
and does not justify additional study at this time."? 

. . 
Answer: EPA's 2004 study was a narrow analysis limited to the direct injection of hydraulic 
fracturing fluids into shallow coalbed methane formations co-located with underground sources 
of drinking water (USDWs). Hydraulic fracturing was addressed as a well stimulation technique; 
the study did not extend to the management of fracturing fluids prior to injection, production 
wastes or any in situ reactions that occur within the host geologic formation. Within the scope of 
its narrow charge, the 2004 results were reasonable. 

However, today's hydraulic fracturing activities differ from those prevalent at the time of the 
2004 study. The pace of oil and gas production using hydraulic fracturing has increased, and the 
use of horizontal drilling techniques has extended to a wider diversity of geographic regions and 
geologic formations that were not addressed in the 2004 study. 

2. The 2004 EPA report found that there was little to no threat to underground sources of 
drinking water from the injection of hydraulic fracturing fluids into coalbed methane 
wells. ' 

a. Is it correct to say that these coal bed gas resources are geographically located 
either near or actually embedded in underground sources of drinking water? 

b. Given that coalbed methane resources were found to be embedded in underground 
sources of drinking water, and EPA still found that there wa:s little to no threat to 
said water from the injection of hydraulic fracturing fluids, as a scientist, how 
does one make the leap that there is a possibility of contamination when the shale· 
formation being fractured in this study's focus is thousands. of feet below 
underground ~ources of drinking water? 
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Answer: It would be correct to say that some, not all, coalbed methane formations can be 
located either near or within potential underground sources of drinking water. The 2004 study 
focused on coalbed methane formations that were either in or close to USDWs, but did include 
information pertaining to basins where the coalbed methane formations were not USDWs. This 
was largely a paper study relying on secondary data and information. The current study is 
looking at potential impacts to drinking water from hydraulic fracturing and is not limited to 
coalbed methane formations. In the past five years, there have been numerous complaints 
throughout the country in many different geologic settings including coalbed methane and shale. 
This information was collected through stakeholder outreach conducted as part of EPA's Draft 
Study Plan. The Draft Study Plan case studies will provide independent analysis of the issues 
identified by stakeholders. While the study will look at a variety of geological settings, there 
will be an emphasis on shale. While the shale target zone can be several thousand feet below the 
surface, there may be other pathways of potential exposure to drinking water resources beside 
movement from the hydraulically fractured zone to overlying underground sources of drinking 
water, such as other nearby wells, fractures or faults. This study will evaluate existing data as 
well as collect new data from actual sites across the country and cover the entire water cycle in 
the hydraulic fracturing process. 

3. While well drilling and cementing practices may be related to hydraulic fracturing 
operations, well drilling and cementing are (1) not part ofhydraulic fracturing operations, 
(2) are common to drilling activities more broadly, (3) outside the scope of Congress's 
request to evaluate the impacts of fracturing on drinking water resources, and ( 4) 
regulated by the states. 

a. With these caveats in mind, why did EPA include well drilling and cementing 
practices as an appropriate area for the EPA to study? 

b. Does EPA have any expertise in well drilling and cementing? 
c. Considering that well drilling and cementing are broad categories in and of itself, 

· and since they are practices used regardless of the use ofhydraulic fracturing, · 
. why do you think that this would not be beyond the scope of the Congressional 
language authorizing the study in the first place? 

Answer: A-C) It is commonly accepted that improper well drilling and cementing practices can 
be a pathway for contamination to underground sources of drinking water. One site where this 
was reported by the Pennsylvania Department of Environmental Protection (PDEP) is included 

. as a case study in the draft study plan (e.g., Dimock, P A). While such practices are common to 
most drilling activities, the increase in production well construction across the country, and in 
particular, the use of high volume, high pressure horizontal fracturing has raised concerns 
regarding current drilling and cementing practices and their potential harm to underground 
sources of drinking water. EPA has expertise in this area through the Underground Injection 
Control Program. Additional concerns have been raised regarding the long-term performance of 
cements, especially where wells are refractured after a number of years to increase gas 
production. 
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4. Both the Department of Energy and the Department of the Interior are currently working 
on reviews of hydraulic fracturing best practices. Please describe the relationship 
between the team conducting the hydraulic fracturing study at EPA and the panels 
reviewing hydraulic fracturing best practices at the Departments ofE~ergy and Interior. 

a. Has there been interaction between the three agencies on this issue? 
b. Have the review teams at Energy or Interior sought out advice or guidance from 

EPA experts on this issue? 
c. Likewise, has anyone on the EPA study team contacted the panels at-the 

Departments of Energy or Interior to utilize their expertise on this issue? 
d. How much overlap is there between the EPA study and the in-depth technical 

reviews being conducted by the Departments of Energy and Interior? 

Answer: A-D) Yes, agency experts are sharing information across the three agencies and with 
other agencies as well. As we proceed with our study, EPA is working closely with other 
agencies such as the Department of Energy (DOE), including DOE's National Energy 
Technology Laboratory; the Department of Interior (DOl), including the US Geological Survey 
and the Bureau of Land Management; the US Army Corps ofEngineers; and other agencies to 
identify opportunities for collaboration and to leverage resources. The agencies are also working 
together to support the hydraulic fracturing subcommittee under the Secretary of Energy's 
Advisory Board. For example, DOE, DOl, and EPA have had opportunities to briefthe 
subcommittee on federal programs and experience. Through this coordination, the agencies are 
striving to minimize any redundancy and efficiently utilize technical expertise across the federal 
government. 

5. During the hearing, you were asked to describe the lengths at which EPA went to in order 
to incorporate stakeholder input into the study design. You replied that EPA held public 
workshops in which you received thousands of suggestions. Ple~e provide a list of 
suggestions you received in these public workshops that were ultimately included in the 
study design. 

You also replied that in order to incorporate stakeholder input you went to the Science 
Advisory Board (SAB) to seek their input. However, the SAB's panel to· review the 
hydraulic fracturing study systematically excluded anyone who had practical and working 
experience in hydraulic fracturing from serving on the panel. Please describe how the 
exclusion of industry participants on the SAB panel allows for EPA to receive well
rounded and fully vetted feedback on the study design? 

Answer: EPA has undertaken a series of efforts to involve stakeholders in the development of 
its draft study plan. These efforts have included: 

• public meetings held in Texas, Colorado, Pennsylvania, and New York; 
• webinars and meetings with federal, state, interstate, and tribal partners; 
• webinars with representatives from industry and non-governmental organizations; 

and 
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• written and electronic comments from interested stakeholders. 

The following suggested research topics have been included in the draft study plan: 
• potential impacts to ground and surface water; 
• sources of water used in hydraulic fracturing operations; 
• chemical identification, fate and transport, and toxicity; 
• chemical tracers or markers for hydraulic fracturing fluids; 
• construction of gas wells; 
• abandoned wells as a potential pathway for fluid or gas migration; 
• methane migration into drinking water wells; 
• interaction of fractures with existing faults; 
• treatment, disposal and recycling of flowback; and 
• radioactive isotopes in hydraulic fracturing wastewaters. 

• Finally, 48 suggestions for possible case study locations were provided by stakeholders 
through the public meetings and submitted written and electronic comments. The list of 
possible case study locations can be found in Appendix F of the draft study plan. The 
seven sites selected best met the criteria for selection and represent a wide range of 
conditions and impacts that may result from hydraulic fracturing activities. These criteria 
included proximity of population and drinking water supplies, evidence of impaired water 
quality (retrospective only), health and environmental concerns (retrospective only), and 
knowledge gaps that could be filled by the case study. Sites were prioritized based on 
geographic and geologic diversity, population at risk, site status (planned, active or 
completed), unique geological or hydrological features, characteristics of water resources, 
and land use. 

We believe that the membership of the current SAB panel possesses the necessary breadth and 
depth of knowledge and expertise for this review. In particular, several panel members have 
extensive industrial experience in the field of hydraulic fracturing. In addition, as part of the 
ongoing review, the SAB Panel is considering public comments on EPA's draft research study 
plan, including many written comments and oral statements from experts representing the 
hydraulic fracturing industry. 

Please also see our response to the Honorable Dan Benishek. 

6. During the hearing, you stated that the study will cost in its entirety approximately $12 
. million. In fjscal year (FY) 2010, EPA was appropriated $1.9 million. In FY20 11 
budget request, EPA requested $4.3 million. 

a. Given the reductions in the FY20 11 appropriations cycle, how much ftmding will 
EPA dedicate to the hydraulic fracturing study in the current fiscal year? 

b: How much did EPA request for the study in the FY2012 budget request? 
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Answer: A) EPA's FY 2011 Operating plan dedicates $4.3 million to hydraulic fracturing 
research. B) The FY 2012 President's Budget requests $6.1 million for EPA's hydraulic 
fracturing research. 

7. Please describe the division of labor between your office and the Office of Water as it 
relates to the hydraulic fracturing study. 

a. Does the Office of Research and Development maintain responsibility for fmal 
decisions associated with the study design, implementation, and reporting of 
results? 

b. Approximately how many staff (or FTEs) within each office are and yvill be 
dedicated to the study? Please distinguish between permanent ORD staff and 
those detailed from other EPA line offices. 

c. If the EPA research office is responsible for carrying out this study, why are all of 
the online materials and information related to this study are located on EPA's 
Office of Water website? · 

Answer: A) Yes, EPA's Office of Research and Development is responsible for final decisions 
associated with the study design, implementation, and reporting of results. B) Over 30 people in 
the Office of Research and Development are contributing portions of their time to the hydraulic 
fracturing research effort (for a total of 8.9 federal work years in the FY 2011 Enacted budget). 

ORD Permanent Staff 6.9 work years 
ORD detailees 2.0 work years 

(detailed from R8 and OW) 

C) EPA tries to present information on the web site in a way that best meets the public's needs. It 
therefore made most sense to post ORD's materials on the existing established website rather 
than, in an effort to reflect EPA's internal structure, require the public to look for it on a page run 
by a different EPA office. 

8 .. The SAB seems to recommend that EPA develop a "vulnerability index" to rank water 
supplies in tenns of susceptibility to hann. The concept of a vulnerability index does not 
appear to contribute new or valuable infonnation. Rather, it seems more likely that it 
could unnecessarily frighten the public. If pollution enters a drinking water source, it is 
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the volume, concentration and nature of the contaminant that .causes damage to water 
quality. It also exceeds the scope of Congress's request, which is simply to evaluate the 
impacts of hydraulic fracturing on drinking water resources. . 

a. Does EPA have the experience and expertise to develop and.utilize a vulnerability 
index of this sort? 

b. Has EPA ever developed any sort of vulnerability index to evaluate potential 
impacts to water quality and quantity? 

c. How would EPA develop such an index? 
d. What resources would EP A.need to sufficiently develop a vulnerability jndex? 
e. What additional information would EPA hope to learn by developing a 

vulnerability iildex that would not otherwise be learned from the study? Aren't 
all water sources susceptible to damage ifthey are polluted? Isn't it mainly the 
n~ture and concentration of the pollutant that may cause harm? 

Answer: EPA does not intend to develop a "vulnerability index" as part of the Hydraulic 
Fracturing Study to rank water supplies in terms of susceptibility to harm. 

9. The SAB may recommend that EPA "carefully consider the quality" of the data that would be 
used in its hydraulic fracturing study, pointing to industry and local and non-industry data as 
examples. The SAB may also recommend that EPA include an assessment of the uncertainties 
of its research findings and conclusions. Some providers of data are long-time advocates for 
outside special interest groups. 

a. How does the EPA plan to ensure that its final study plan is free from any negative bias, 
and is built solely on objective criteria? For example, the SABin its draft report stated that 
"partners involved in the prospective case studies will likely follow best management 
practices and take extra precautions, therefore, these limited number of case studies may not 
provide answers about the management practices to mitigate impacts to drinking water 
resources at a more typical HF site." This statement suggests that companies do not typically 
employ best management practices or other precautions as part of their daily operations. 

Answer: EPA refers to data from a variety of sources in the draft study plan to highlight the 
potential impacts to drinking water resources from hydraulic fracturing. However, the research 
identified in both the draft and final plans makes no assumptions about the presence of impacts 
from hydraulic fracturing. The research approach outlined in the study plan uses multiple sources 
of data-including peer reviewed literature, assessment of data and information from industry 
and states, case studies, laboratory work, and computer modeling-to provide a thorough, 
unbiased assessment of the potential impacts of hydraulic fracturing on drinking water resources. 
EPA will be collecting data from prospective and retrospective case studies to determine 
potential impacts at specific locations where hydraulic fracturing occurs. Additionally EPA will 
be analyzing well files from randomly selected oil and gas production wells that have been 
hydraulically fractured between 2009 and 2010. Together, this data will provide us with 
information on potential impacts to drinking water resources under current industry practices. 

6 



The final study plan will be written so as not to prejudge the results ofthe research. EPA's study 
will make no assumptions as to whether or not there may be impacts of hydraulic fracturing on 
drinking water resources. Furthermore, EPA will ensure that the data used in this study are not 
biased by following the Agency's quality assurance (QA) guidelines (please see part c of this 
question for more detail on the QA process). Finally to ensure an unbiased study, the results will 
undergo several thorough peer review processes, including an internal Agency review, a quality 
assurance review, and an external peer review by the Science Advisory Board. 

b. Does EPA plan to ensure that the data it uses are not biased? Will EPA make that 
information known to the public? How does EPA plan to convey any such biases to the 
public relying on the results of EPA's analysis? 

Answer: Yes, EPA will ensure that the data used in this study are not biased by following the 
Agency's quality assurance guidelines. This study will be conducted following the Agency's 
most graded approach for the application of QA (Quality Assurance) requirements to research 
projects according to the intended use of the results and the degree of confidence needed in the 
quality ofthe results. By implementing the study at the highest category, QA Category I, a 
rigorous quality assurance approach is applied, which includes technical systems audits (both 
field and laboratory audits), performance evaluations of measurement systems, audits of data 
quality and data quality assessments. The study will have its own defined quality system, which 
will be documented in a Quality Management Plan, and presents the various roles and 
responsibilities for the study participants, as well as the various processes to be implemented. 
Laboratories used to analyze samples for critical analytes must have demonstrated competency 
through appropriate accreditation or other means approved by the EPA. Each EPA-funded 
research project will have an associated Quality Assurance Project Plan (QAPP) which has been 
QA reviewed and approved prior to start of data collection. The QAPP will outline the criteria 
used to determine the quality of data collected or generated for the research project and will also 
address uncertainties associated with the data. This will ensure that all data used in EPA-funded 
research projects will be of the quality appropriate for the study. 
All reports produced from EPA-funded research projects will include a readily identifiable 
quality assurance section in which audit findings, data sources, data quality assessments, and 
uncertainties will be included. These sections will convey all relevant data quality information to 
policymakers and the public. 

c. How does EPA plan to ensure that any biases do not misinform EPA's analysis? 

Answer: EPA has engaged multiple stakeholder groups, and will continue to engage these 
groups, in an effort to ensure that the study is conducted in an unbiased and objective way. These 
stakeholder groups include the public, industry, non-governmental organizations, and federal, 
state, interstate, and tribal agencies. The results of the study will be synthesized in a 2012 report 
and a 2014 report that will undergo several thorough peer review processes, including an internal 
Agency review, a QA review, and an external peer review by the Science Advisory Board. The 
QA section described in 9b will be included in these reports to ensure the quality of the data. 
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d. How does EPA plan to distinguish objective data from anecdotes? 

Answer: The study will be conducted following the Agency's most rigorous quality assurance 
approach. This process includes the use of data quality audits and assessments to ensure that all 
data used in EPA-funded research projects will be objective and ofthe highest quality. 

e. How does EPA plan to consider uncertainties in drafting its draft and final reports? 

EPA will place all study results in the appropriate context, ensuring that any uncertainties 
associated with the research are addressed in all draft and final reports. Appropriate data quality 
indicators such as precision, accuracy, representativeness, comparability, completeness and 
sensitivity will be used by EPA to place the results in context, as is required by the Agency's 
quality assurance approach. 

f. How does EPA plan to ensure that any limits to and uncertainties associated with its 
findings are communicated to policymakers and the public? 

EPA will place all study results in the appropriate context, ensuring that any uncertainties 
associated with the research results are communicated in its draft and final reports. 

10. The SAB seems poised to recommend that EPA significantly broaden the definition of 
"drinking water resources," currently defined as those waters with less than 10?000 mg/L 
of total dissolved solids, taking into account advances in technology and potential future 
changes to what is considered potential drinking water resources. It seems, however, that 
this would exceed the scope of Congress's request. 

a. Wouldn't such an expansion broaden the scope of Congress's request? 

b. Shouldn't the study be qonducted based on current standards? Isn't that why EPA 
defmed "drinking water resources" as those waters with less than 10,000 mg/L of 
TDSs? 

c. If EPA did decide to change its definition of"drinking water resources," how 
would it go about det~rmining what should someday be considered a drinking 
water resource? 

d. Is this something properly addressed in a study? 
e. Would EPA have the budget and time to make this determination? 

Answer: EPA currently defines "drinking water resources" to be any body of water, ground or 
surface, which could currently, or in the future, produce an appropriate quantity and flow rate of 
water to serve as a source of drinking water for public or private water supplies. This includes 
both underground sources of drinking water (USDWs) and surface waters. Our study looks at 
drinking water resources as they are currently defined by the EPA. 
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11. The SAB seems poised to recommend that EPA not focus on maximum contaminant 
levels in analyzing the potential impacts of hydraulic fracturing on water quality. 

Answer: 

a. Wo'!lldn't this approach also exceed the scope of Congress's request? 
b. Aren't MCLs among the factors that are used nationally to evaluate the safety of 

our drinkfug water? · 
c. Should the study not be conducted based on current drinking water standards? 
d. Wouldn't the introduction of new, possibly. unknown or not approved standards. 

be likely to lead to confusion for the public about the general safety of our 
drinking water? 

e. Wouldn't the process of identifying and getting appropriate sign-off on new 
standards just slow the process down? 

f. Don't you believe that Congress probably had MCLs in mind- as a means of 
comparing apples to apples -when it asked EPA to take up this study? 

·g. How would EPA go about deciding which alternative parameters to use? 

a. Congress requested that EPA examine the relationship between hydraulic fracturing and 
drinking water resources, " ... using a credible approach that relies on the best available science, 
as well as independent sources of information". EPA will use relevant, accepted measures to 
evaluate potential impact, including MCLs/MCLGs as a primary measure when available, along 
with health advisories, and Provisional Peer Reviewed Toxicity Values (PPRTVs). EPA does not 
intend to develop new MCLs as part of the study. There is therefore no issue regarding the scope 
of the request from Congress. 

b. Yes. MCLs are one among several established factors that are used nationally to evaluate the 
safety of drinking water. 

c. Drinking water standards measure certain contaminants, and these contaminants are among 
those being considered in the study. However, given the scope ofthe study-to understand the 
impact of hydraulic fracturing on drinking water resources, we must look at other factors in 
addition to these standards. All of this information will help us understand the impact of 
hydraulic fracturing on drinking water resources. 

d. No new drinking water standards will be developed for the purposes of this study. Where 
drinking water standards are lacking, we will consider other accepted measures of health risk 
[health advisories, PPR TV s, etc] .EPA will consider any existing relevant drinking water 
standards in the conduct ofthe study. If EPA determines that an MCL exists for a chemical of 
concern that is used in hydraulic fracturing, the MCL will be used along with appropriate 
environmental sampling data, as available. 

e. EPA will not develop new drinking water standards as part of the study. Therefore, the 
potential to slow the development of the study down in the course of getting sign off on new 
standards is not an issue. 
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f. Congress specifically asked EPA to conduct this study with a reliance on " ... the best available 
science, as well as independent sources of information." The approach that EPA has taken to 
develop the Draft Study Plan is consistent with this directive. The study itself will be conducted 
using the most rigorous scientific practices. Congress provided no specific or implied direction 
with respect to MCLs. 

g. The approaches to be used by EPA to characterize the toxicity and potential human health 
effects of contaminants are described in Chapter 8 of the Draft Study Plan 
(www.epa.gov/hydraulicfracturing). This will include the use of data from the peer reviewed 
literature and existing toxicity data bases, as well as from the types of tests described in the Draft 
Study Plan. 

12. As you know, the Department of Energy filed comments with EPA that were clearly 
·critical of the draft plan. Specifically, DOE said EPA's scope may notobjectively 
characterize risk: "Given that the retrospective case study methodology will selectively 
focus on cases for which there have been negative outcomes reported, there is concern 
that the study may not adequately represent the overall risk presented by hydraulic 
fracturing," the comments say. 

a. Do you agree with DOE that it is important to objectively assess the overall risks 
of hydraulic· fracturing? 

b. IfEPA attempts to take regulatory action in the future, do you agree thatsuch a 
risk assessment of hydraulic fracturing is a necessary pre-requisite? 

c. If so, would you characterize this study as fulfilling that requirement? 

Answer: 

a) We agree- that understanding the risks associated with hydraulic fracturing is important 
to inform decision making. To that end, the research described in the EPA study plan 
involves the collection and analysis of multiple sources of data that will provide decision 
makers with a thorough, unbiased assessment of the potential impacts of hydraulic fracturing. 
The retrospective case studies referred to in your question represent only one of several 
research approaches that will be used by EPA for this purpose. 

b) The Agency is looking nationally at issues associated with hydraulic fracturing to ensure 
that it is done safely and with public health as a priority. We are studying potential 
environmental problems, applying applicable national regulations as appropriate, and 
promoting consistency in environmental protection across the country. Understanding 
the factors that may contribute to potential risks is a necessary pre-requisite to any 
regulatory action that may be taken by the Agency in the future. 

c) EPA was charged with a specific task by Congress-- to study the relationship between 
hydraulic fracturing and drinking water resources. The study is designed to address the 
specific direction from Congress, and EPA believes that it will. 
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Questions for the ~ecord 
The Honorable Chip Cravaack 

I represent Minnesota's iron Range. We have a proud history of mining and protecting our 
beautiful enVironment. Minnesotans know the importance of protecting the environment because 
we live there, it is our home. However in recent years the EPA has systematically expanded 
their ·authority and ignored the will of Congress and the American people. For example, 
regulating the use of greenhouse gases, despite the fact that Congress never authorized this 
action. Now Northern Minnesota is hurting and people need jobs. However, despite the best 
efforts of me and countless numbers of my constituents to work with the EPA, our mining 
projects still remain blocked behind an impenetrable wall ofEPA bureaucracy: Therefore, when 
I hear about the EPA expanding the parametyrs of this study on hydraulic fracturing, I am 
skeptical. Not because I believe you have malicious intent, but because my constituents have 
lived this before. · 

1. ·Do you believe that EPA will expand its regulatory framework surrounding hydraulic 
fracturing in the future? 

2. Do you see any glaring holes in the regulatory framework of states that currently regulate 
the process of hydraulic fracturing? 

3. In 2004, EPA released a draft study on hydraulic fracturing and concluded that the 
process does not pose a risk to drinking water. Why do you think the results of this study· 

· will be any different? 

Answer: 
1. The Agency will carry out its responsibilities with the authority granted to us through 

statutes such as the Safe Drinking Water Act, the Clean Water Act, and the Clean Air Act. 

As the federal environmental agency, it is EPA's responsibility to ensure that the goals of 
these Congressionally mandated statutes to help protect our resources are met. EPA is 
working to clarify and review existing regulations as appropriate to make sure that we are 
fulfilling this responsibility. We are also studying the potential environmental problems 
associated with hydraulic fracturing and working with state and local governments to aid in 
the implementation of current regulations. 

EPA will continue to use its legal authorities to address any threats to human health and the 
environment that may be caused by hydraulic fracturing, including its imminent and 
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substantial endangerment authority under several environmental statutes, if necessary. 

2. The Agency is looking nationally at issues associated with hydraulic fracturing to ensure 
that it is done safely and with public health as a priority. We are studying potential 
environmental problems, applying applicable national regulations as requested by Congress 
and the public, and promoting consistency in environmental protection across the country. 

In some cases, the state regulatory framework was developed before advanced 
technologies-such as hydraulic fracturing used along with horizontal drilling-led to the 
recent expansion of natural gas production. States are moving to make sure their 
regulations are protective in light of new concerns, and several have taken important steps 
to seriously address the impacts of hydraulic fracturing. States will continue to listen to 
concerned citizens and monitor the need to review state regulations in light of the 
expansion of hydraulic fracturing as a method of natural gas extraction. 

3. Natural gas extraction is expanding rapidly as a result of our increased ability to extract gas 
from unconventional sources such as shale gas reservoirs. The 2004 study was limited in 
scope and only looked at the potential for fracturing fluids to be introduced into USDWs as 
a direct result of injection into coal bed methane formations and did not cover advanced 
drilling techniques such as horizontal drilling. In the years since that study was published, 
the pace of hydraulic fracturing has increased, and the practice now occurs in a wider 
diversity of geographic regions and geologic formations. In addition, we have heard from 
many citizens around the country that they are concerned about impacts from hydraulic 
fracturing, including to drinking water, and we believe these concerns deserve serious 
consideration. 

At the direction of Congress, EPA scientists are undertaking a more comprehensive study 
of this practice to determine the relationship between hydraulic fracturing and drinking 
water resources. The new study is intended to both provide data where there is a lack of 
adequate information and contribute to resolving scientific uncertainties. It will look at the 
relationship between hydraulic fracturing and drinking water resources, including the full 
lifespan of water in hydraulic fracturing, from mixing of chemicals and actual fracturing, to 
management of flowback/produced water and its ultimate disposal. 
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Questions for the Record 
The Honorable Dan Benishek 

During the hearing, I asked you if members of the Science Advisory Board panel on hydraulic 
fracturing had experience in hydraulic fracturing. You responded in the affirmative, that there 
were panel members that had technical experience in hydraulic fracturing. However, when Panel 
I was recalled to provide statements in response to your testimony, Dr. Economides indicated 
that this was not the case, and that none of the panel members actually had any experience in 
hydraulic fracturing. 

Please provide the biographies of the SAB hydraulic fracturing panel members, indicate which 
panel members were the ones you thought had technical experience in hyc4'aulic fracturing, and 
describe what specifically in their biographies led you to believe they pqssessed this technical 
experience. 

Biographies of all SAB Panel members are below. Attached, please find CV s for the 
following seven panel members that we believe demonstrate technical experience related 
to hydraulic fracturing: 

• Dr. Thomas P. Ballestero, University ofNew Hampshire (NH) 
• Dr. David B. Burnett, Texas A&M University (TX) 
• Dr. Thomas L. Davis, Colorado School ofMines (CO) 
• Dr. Shari Dunn-Norman, Missouri University of Science and Technology (MO) 
• Dr. Geoffrey D. Thyne, University of Wyoming (WY) 
• Dr. Jeanne M. VanBriesen, Carnegie Mellon University (PA) 
• Dr. Radisav D. Vidic, University of Pittsburgh (PA) 

Biographies for SAB Hydraulic Fracturing Study Plan Panel Members 

Dr. Alexeeff is Deputy Director for Scientific Affairs, Office of Environmental Health Hazard 
ssment (OEHHA) of the California Environmental Protection Agency and an adjunct 

in the Department of Environmental Toxicology at the University of California at 
. He earned his Ph.D. in Pharmacology and Toxicology from the University of California 

Davis and has been certified as a Diplomat of the American Board of Toxicology, Inc., 
since 1986. He has reviewed over 140 documents evaluating human epidemiological 

animal toxicological evidence for OEHHA or other agencies such as U.S. EPA. Dr. Alexeeff 
recently served on the following National Academy of Sciences Committees: Review ofthe 

Federal Strategy to Address Environmental, Health, and Safety Research Needs for Engineered 
Nanoscale Materials (2008); Evaluating Efficiency of Research and Development Programs at 
the U.S. Environmental Protection Agency (2007); and Review the Office of Management and 
Budget Risk Assessment Bulletin (2006). Dr. Alexeeffs professional activities include: 
President of the Northern California Chapter of the Society of Toxicology (2006-2007); 
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President of the Genetic and Environmental Toxicology Association of Northern California 
(1995); member ofthe Society of Toxicology; charter member ofthe Society for Risk Analysis. 

fDr. Ballestero is an Associate Professor of Civil Engineering at the University of New 
I Hampshire, where he teaches in hydrology and water resources engineering. Dr. Ball estero 
1holds B.S. and M.S. degrees in Civil Engineering from the Pennsylvania State University and a 
!Ph.D. in Civil Engineering from Colorado State University. His teaching and research interests 
/are broadly in the field of water resources computer simulation and field measurement of 
!parameters. His current and past research projects include: surface water-groundwater 
1 interactions; instream flow; artificial recharge; movement, monitoring and biodegradation 
!characteristics of organic contaminants in soils and ground water; innovative drilling and field 
I techniques for characterization of contaminated sites and investigating environmentally 
:sensitive locations; bedrock hydrogeology; hydrofracturing; landfill leachate recirculation; 
ground water mounding under community septic systems; land application of biosolids; 
evaluation of new drilling and ground water monitoring techniques; and groundwater flow into 
coastal and estuarine systems. By Request, Dr. Ballestero taught a bedrock hydrogeology 
course for the National Groundwater Association and also taught groundwater short courses for 
professionals in both Brazil and Colombia and academic groundwater courses at the University 
of Puerto Rico Mayaguez and the Federal University of Ceara, Brazil. Dr. Ballestero peer 
reviews articles submitted to at least six different technical journals and he also provides peer 
review of proposals and serves on expert review panels for the National Science Foundation, the 
U.S. Environmental Protection Agency, and the U.S. Department of Agriculture. He served for 
ten years on the Editorial Review Board for Ground Water Monitoring and Remediation, and 
six years as an Associate Editor for the Journal of the American Water Resources Association. 
He is also active with private consulting work on a large spectrum of water resources issues. 
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. Mark M. Benjamin is a Professor in the Environmental Engineering and Science Program of 
the Department of Civil and Environmental Engineering at the University of Washington, where 
he has been on the faculty since 1977. He holds a B.S. in Chemical Engineering from Carnegie
Mellon University (1972), an M.S. in Chemical Engineering from Stanford University (1973), 
and a Ph.D. in Environmental Engineering from Stanford University (1978). Dr. Benjamin is an 
expert in physical/ chemical treatment processes in general, with long-term research interests in 
the behavior of natural organic matter (NOM) and its removal from potable water sources, and 
in the development of adsorption-based processes for removal of metals, NOM, and other 
contaminants from solutions. For the past 13 years, a major focus of Dr. Benjamin's work has 
been membrane treatment of drinking water, and in particular, approaches for interfering with 
membrane fouling by NOM. In addition to the topics noted above, he has published research on 
conventional coagulation and filtration processes, diffusion dialysis, and mineral dissolution 
kinetics. Dr. Benjamin's work has been recognized by a Fulbright fellowship and several 
awards for best publications in various journals, and three of his students have won awards for 
best doctoral thesis in environmental engineering. In addition to his research activities, he has 
served on the Board of Directors of the Association of Environmental Engineering and Science 
Professors (AEESP), has written a widely adopted graduate-level textbook on Water Chemistry 
(McGraw-Hill, 2002), and is preparing another text on Physical-Chemical Treatment of Water 
with Professor Desmond Lawler of the University of Texas. Dr. Benjamin has twice held five
year appointments to endowed Chairs, and was recently selected as the AEESP Distinguished 
Lecturer for 2009-10. 

Dr. Michel Boufadel is a Professor of Environmental Engineering and the Chair of the 
Department of Civil and Environmental Engineering at Temple University. He holds a B.S. in 
Civil Engineering (Hydraulics) from the Jesuit University at Beirut, Lebanon (1988), and an 
M.S. (1992) and a Ph.D. (1998) in Environmental Engineering from the University of 
Cincinnati. He is a Professional Engineer (Environmental Engineering) in the Commonwealth 
of Pennsylvania, and a Professional Hydrologist (hydrogeology) as accredited by the American 
Institute of Hydrology. Dr. Boufadel's area of expertise is Environmental Hydrology and 
Hydraulics, where he develops methods to understand the behavior of complex hydrologic and 
environmental systems. He has been the lead researcher on various projects funded by the Oil 
Spill Research program within the U.S. Environmental Protection Agency (USEPA). Dr. 
Boufadel is currently investigating the lingering of the Exxon Valdez oil ( 1989) in the beaches 
fPrince William Sound. He has conducted floodplain delineation studies for the Federal 

Emergency Management Agency (FEMA) using hydrologic and hydraulic models developed by 
U.S. Army Corps of Engineers and Geographic Information System (GIS). Dr. Boufadel 

also conducted vulnerability studies of watersheds. He is Associate Editor ofthe Journal of 
Water Quality, Exposure and Health. He is author of numerous articles in publications such as 

ature Geoscience, Environmental Science and Technology, and Journal of Geophysical 
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Elizabeth Boyer is an Associate Professor of Water Resources in the School ofForest 
at the Pennsylvania State University. She serves as the Director of the Pennsylvania 

Water Resources Research Center, and as Assistant Director of Penn State Institutes ofEnergy 
the Environment. Prior to her current position, Dr. Boyer was on the faculty at the State 
·versity ofNew York at Syracuse (assistant professor) and at the University of California at 

Berkeley (associate professor). She holds a B.S. in Geography from The Pennsylvania State 
·versity, and an M.S. and Ph.D. in Biology from the University of Virginia. Dr. Boyer's 

explores hydrological and ecological processes that affect water quality (e.g., nutrients, 
or & trace elements, and sediments) and water quantity (e.g., streamflow and water yield) 

issuing from watersheds. She is particularly interested in how human activities and 
environmental variability influence conditions and trends in streams, rivers, and estuaries. 
Students and staff in Dr. Boyer's Lab typically conduct projects that involve field sampling, 
laboratory analyses, or modeling to identify the important processes operating in watersheds. 
The Lab's work aims to provide a scientific basis for design and implementation of land 
management programs and policies to mitigate the effects of pollution, and to protect, conserve, 
and restore surface waters. Dr. Boyer is a member of the American Geophysical Union, 

Water Resources Association, American Society of Limnology and Oceanography, 
and the Ecological Society of America. She has served as the Chair of the international Gordon 
Research Conference on Catchment Science: Interactions ofHydrology, Biology and 
Geochemistry. 

David Burnett is the Director of Technology for the Global Petroleum Research Institute 
and Research Project Coordinator for the Department of Petroleum Engineering at 

A&M University. He holds aB.S. and an M.S. in Chemistry from Sam Houston State 
niversity and an MBA from Pepperdine University, Los Angeles California. He recently 

as the Managing Partner for a U.S. Department of Energy Project on Field Testing of 
v ... , ........ , ... J Friendly Drilling Systems. This is a multi-million dollar joint partnership 

among university/industry and government organizations dedicated to reducing the impact of oil 
and gas operations in environmentally sensitive areas. For the past 10 years, Burnett has led 
Texas A&M's integrated research program on desalination and reuse of produced water and 
hydraulic fracturing flowback brine from gas shale operations. He received the 2006 Hearst 
~-.... '"'J Award for Technology in the oil industry and his research team received Gulf 

uu ... , ..... 5 's 2008 World Oil Awards (environmental, health and safety). 

Dr. Tom Davis is Professor of Geophysics at the Colorado School of Mines. He is also Director 
of the Reservoir Characterization Project, a research consortium on leading edge technologies 
for modeling complex reservoirs. He holds a B.E. in Geological Engineering, Geophysics 
option, from the University of Saskatchewan, an M.S. in Geophysics from the University of 
Calgary, and a Ph.D. in Geophysical Engineering from the Colorado School of Mines. Author 
of over 200 professional papers, Dr. Davis is a world-renowned expert with world-wide 
teaching and consulting experiences. His research in remote sensing of reservoir characteristics 
also involves fracture propagation investigation and modeling. Finally, Dr. Davis is 
internationally renowned, with experience in basins around the world - and is headed to Poland 
this fall to consult on their shale gas development plans. 
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Dr. S. Dunn-Norman is Associate Professor and Head of Petroleum Engineering at Missouri 
University of Science and Technology. She holds a B.S. in Petroleum Engineering from the 
University of Tulsa, Tulsa, Oklahoma (1978), and a Ph.D. in Petroleum Engineering from 
Heriot-Watt University, Edinburgh, Scotland (1990). After working a number of years in both 
domestic and international assignments for the Atlantic Richfield Companies (ARCO), Dr. 
Dunn-Normanjoined Herriot-Watt University to finish her PhD, developing a computational 
model of well completion design. Since that time, her research has focused on well 
construction and offshore operations. In this effort, Dr. Dunn-Norman has secured several 
grants from both government agencies and private companies. She is currently serving as a 
consultant for well completion of tight gas reservoirs and is completing a multi-year project 
with Chevron on well completion design methods. Dr. Dunn-Norman has active research 
examining the incorporation of statistics in hydraulic fracturing and well bore construction for 
C02 injection. 

Dr. David Dzombak is the Walter J. Blenko, Sr. Professor of Environmental Engineering in the 
Department of Civil and Environmental Engineering at Carnegie Mellon University, Pittsburgh, 
PA. He is also Faculty Director of the Steinbrenner Institute for Environmental Education and 
Research at Carnegie Mellon. Dr. Dzombak holds a B.S. in Civil Engineering from Carnegie 
Mellon University, a B.A. in Mathematics from Saint Vincent College in Latrobe, P A, an M.S. 
in Civil-Environmental Engineering from Carnegie Mellon University, and a Ph.D. in Civil
Environmental Engineering from Massachusetts Institute of Technology. The emphasis ofhis 
research and teaching is on water quality protection and restoration. Dr. Dzombak's 
professional interests include: aquatic chemistry; fate and transport of chemicals in surface and 
subsurface waters; water and wastewater treatment; soil and sediment treatment; hazardous 
waste site remediation; abandoned mine drainage remediation; river and watershed restoration; 
deep geologic C02 sequestration; and public communication of environmental science and 
lte<~hrlOl<)g) . He has published numerous articles in leading environmental engineering and 
science journals; book chapters; articles for the popular press; and two books (Surface 
Complexation Modeling: Hydrous Ferric Oxide, Wiley-Interscience, 1990; Cyanide in Water 

Soil, CRC/Taylor&Francis, 2006). Dr. Dzombak also has a wide range of consulting 
experience. He has served on the Environmental Engineering Committee ofthe U.S. 
Environmental Protection Agency's (EPA) Science Advisory Board since 2002 and as its Chair 
since 2007. In addition, he has served on the EPA National Advisory Council for 

· Policy and Technology, Environmental Technology Subcommittee (2004-2008), 
the National Research Council's Committee on the Mississippi River and the Clean 

Act (2005-2007), and serves as an Associate Editor of Environmental Science & 
(2005-present). He is a registered Professional Engineer in Pennsylvania, a 

,.....,,...., .. u..,,n"' ofthe American Academy of Environmental Engineers, a Fellow of the American 
Society of Civil Engineers and a member ofthe National Academy of Engineering. This past 

Dr. Dzombak served as Chair of the EPA SAB Environmental Engineering Committee 
) Panel that provided advice to EPA on its draft Hydraulic Fracturing Research Scoping 

Study Plan. 
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Dr. John P. Giesy is currently Professor and Canada Research Chair in Environmental 
Toxicology in the Department of Veterinary Biomedical Sciences and Toxicology Centre at the 
University of Saskatchewan. He is also Distinguished Professor Emeritus of Zoology at 
Michigan State University in East Lansing, Michigan, where he was a Professor for 26 years. 
Dr. Giesy is also Chair Professor at Large of Biology & Chemistry, at City University of Hong 
Kong and Concurrent Professor of Environmental Science at Nanjing University, China. He 
holds a B.S. in Biology from Alma College, Alma, Michigan, and an M.S. and Ph.D. in 
Fisheries & Wildlife (Limnology) from Michigan State University. Dr. Giesy is a world leading 
eco-toxicologist with interests in many aspects of eco-toxicology, including both the fates and 
effects of potentially toxic compounds and elements, particularly in the area of ecological risk 
assessment. He has conducted research into the movement, bioaccumulation, and effects of 
toxic substances at different levels of biological organization, ranging from biochemical to 
ecosystem. Dr. Giesy has done extensive research in the areas of metal speciation, multi
species toxicity testing, biochemical indicators of stress in aquatic organisms, fate and effects of 
PAHs, halogenated hydrocarbons, including chlorinated dibenzo-p-dioxins and -furans, PCBs 
and pesticides. He discovered the phenomenon of photo enhanced toxicity of organic 
compounds, such as P AHs and was the first to report the occurrence of perfluorinated chemicals 
in the environment. Dr. Giesy's studies include both laboratory and field as well as mesocosm 
studies and apply tools from molecular biology to ecosystem-level. He was the first to report 
the occurrence ofperfluorinated compounds in the environment. Dr. Giesy has published 712 
books and peer-reviewed articles and presented 1,134 lectures, world-wide. His research is 
much used and cited by other researchers - Dr. Giesy is in the top 0.01% of active authors 
(Institute for Scientific Information (lSI) Current Contents) and was the 2nd most cited author 
in the field of Ecology/Environmental Science over the period 1997-2007 over 15,000 citations, 
and his h-score is 62. He served six years on the USEP A Board of Scientific Councilors He is 
currently a chartered member ofthe U.S. Environmental Protection Agency (EPA) Science 
Advisory Board and has served a member of six National Academy of Sciences panels, 
including: 1) Endocrine Disruptors, 2) Remediation ofPCB-Contaminated Sediments, and 3) 
Bioavailability of Residues from Sediments and Soils. Dr. Giesy currently serves on the Boards 
of Scientific Councilors (BOSC) and the EPA Office of Research and Development (ORD) 
(Executive Committee). In 2009 he was named Einstein Professor by the Chinese Academy of 
Science and in 2010, he became a Fellow ofthe Royal Society of Canada as a member ofthe 
National Academy of Science. 

Jeffrey Griffiths is currently Director of Global Health, in the public health program at Tufts 
'versity School ofMedicine. He is Associate Professor of Public Health, Medicine, 

· and Civil and Environmental Engineering at Tufts University, with a primary 
in the Department of Public Health and Family Medicine at Tufts University 

School of Medicine. Clinically, he is an Associate Physician, Division of Geographic Medicine 
Infectious Diseases, New England Medical Center; Physician, Department of Infectious 

,...., •• J ...... , .. s, St. Elizabeth's Medical Center, and Consulting Physician, Divisions oflnfectious 
Diseases, Carney Hospital and Quincy Hospital. Dr. Griffiths holds an A.B. in Chemistry in 
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1977 from Harvard College, an M.D. from Albert Einstein College of Medicine, and a MPH & 
in Public Health and Tropical Medicine from Tulane University (both in 1982). His major 

interests lie in the study of waterborne diseases (especially cryptosporidiosis) and their 
to environmental factors; respiratory infections and their linkage to malnutrition 

and air pollution; and the development of an ultrastable measles vaccine for use where 
refrigeration is not present. He has served on numerous national committees or advisory groups 
including: the U.S. Environmental Protection Agency (EPA) Science Advisory Board (SAB) 
Drinking Water Committee, the National Drinking Water Advisory Council of the EPA; the 
National Academies' Committee on Drinking Water Contaminants and the Public Interest 
Advisory Forum of the American Water Works Association, Public Health Subgroup. Other 
service has included being the Federal representative for the National Association of People 
with AIDS (NAPW A) to the EPA Drinking Water Microbial Disinfection and Byproducts 
Committee, and a member of multiple National Institutes of Health (NIH) AIDS Clinical Trials 
Groups dealing with enteric infections. He is a 2008 American Society of Microbiology 
International Professor, and is co-editor of the Communicable Diseases section of the 
International Encyclopedia of Public Health (8th edition, published by Elsevier). He completed 
residencies in both Internal Medicine and Pediatrics at Yale-New Haven Hospital during 1982-
1986. This past year, Dr. Griffiths served as an ad hoc member of the EPA SAB Environmental 
Engineering Committee (EEC) Panel that provided advice to EPA on its draft Hydraulic 
Fracturing Research Scoping Study Plan. 

Dr. Philip Gschwend is a Professor in Civil and Environmental Engineering at Massachusetts 
Institute of Technology where he joined the Department of Civil and Environmental 
Engineering in 1981. He holds a B.S. in Biology from the California Institute ofTechnology 
(1973), and a Ph.D. in Chemical Oceanography from the Woods Hole Oceanographic 
Institution (1979). Dr. Gschwend joined the Department of Civil and Environmental 

at MIT in 1981. Dr. Gschwend' s research interests include environmental organic 
chemistry, volatilization, sorption, transformation processes, modeling fates of organic 

, and roles of colloids and black carbons. His research seeks to learn what happens to 
organic chemicals in natural and engineered environments. Recently published papers of Dr. 
Gshwend include "Evaluating activated carbon-water sorption coefficients of organic 
compounds using a linear solvation energy relationship (LSER) approach and sorbate chemical 
activities" and "Measurement of freely dissolved P AH concentrations in sediment beds using 

·ve sampling with low density polyethylene strips". He is one of the authors of 
v ............ u. Organic Chemistry, Wiley-Interscience (2nd edition, 2003). Dr. Gschwend has 

several teaching awards for excellence from MIT, as well as MIT's Frank E. Perkins 
for excellence in graduate 'student mentoring. 

Cynthia Harris attended the University of Kansas, where she received a B.A. (Honors' 
in biology (1978) and a M.A. in genetics (1981 ). She received her Ph.D. in the 

,_,.v ...... , ... · cal sciences from Me harry Medical College in 1985, with concentration in the areas of 
biochemistry and toxicology. Dr. Harris was awarded a postdoctoral fellowship in 

Interdisciplinary Programs in Health ofthe Harvard School of Public Health, where she 
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research regarding the effects of heavy metals on pulmonary function and 
risk assessment. She is a Diplomat of the American Board of Toxicology 

From 1990-1996, Dr. Harris served as a staff toxicologist and branch chief with the 
for Toxic Substances and Disease Registry, a sister agency of the Centers for Disease 

Control and Prevention, in Atlanta, Georgia. Dr. Harris was the first African American branch 
chief of the Agency for Toxic Substances and Disease Registry. As branch chief of the 
Community Health Branch, she was responsible for the administration and management of staff 
who conducted environmental health assessments, at the request of individual citizens and 
community groups across the nation. In 1996, Dr. Harris accepted the position of Director of 
the Institute of Public Health at Florida A&M University. Since her tenure, she has been 
actively engaged in the general planning and development ofthe MPH program. The 1997 
Florida State Legislature approved and appropriated funding to support the MPH program and 
the MPH program received full, maximum accreditation for its initial review (2000-2005). Dr. 
Harris has served on numerous committees and panels, which includes membership on the 
Board of Directors for the Florida Public Health Association, Chair of the Florida Public Health 
Partnership Council on Stroke, member of the Pregnancy Mortality Review Board, member of 

Florida Sickle Cell Task Force, member of the American Public Health Association, 
member of the editorial board of the Harvard Journal of Public Health, reviewer for the Journal 
of Environmental Health, and board member for the Panhandle Chapter of the Florida March of 
Dimes. She has also provided a review for the Food and Nutrition Board of the National 
AC<~m::m)' of Sciences. She is a Full Member ofthe Society ofToxicology and was appointed by 

Secretary of the U.S. Department of Health and Human Services to the Agency for Toxic 
Substances and Disease Registry Board of Scientific Counselors. In addition, she has served on 

grant reviews for several federal agencies such as CDC, NIOSH, NIEHS and HRSA. 
She was also a panel member for the 10M Committee on the Gulf War and Health and was 

appointed by Congresswoman Donna Christensen to the Congressional Black Caucus 
-'V""""""'""u Security Advisory Board. In December of2004, Dr. Harris was appointed to the 

Council on Education for Public Health (CEPH) Board of Councilors for a three year term. 
EPH is the national accrediting agency for all public health programs and schools of public 

Nancy Kim is affiliated with Health Research Incorporated (HRI), which is a not-for-profit 
,,,.,.,,.....,._,.,. · affiliated with the New York State Department ofHealth (DOH) and the Roswell 

Cancer Institute (RPCI). She held a number of positions in the Center for Environmental 
in the New York State Health Department before retiring in April 2009, and continues to 

there post retirement, part time, on several priority projects. She is also an adjunct 
sociate professor in the Department ofEnvironmental Health Sciences in the School of Public 

at the State University ofNew York at Albany. Dr. Kim holds a B.A. in Chemistry from 
University ofDelaware (1964), and an M.S. (1966) and Ph.D. (1969) in Chemistry from 

orthwestern University. Her primary professional interest is in chemical risk assessment and 
assessment. Dr. Kim was Interim Director of the Center that provides environmental 

JepwemiiJlogical, toxicological, and risk assessment expertise in support of environmental health 
protection programs. Most of her tenure at the Department of Health involved serving as 
Director of the Division of Environmental Health Assessment. This Division has the 
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primary responsibility for assessing the potential risk for adverse health effects from exposure 
to toxic substances and to study, monitor and evaluate the effects of exposure to them in homes 
and communities. Dr. Kim's recent panel memberships include: a) The National Academies, 
Board on Environmental Studies and Toxicology, Member of the Committee on Assessment of 
the Health Implications of Exposure to Dioxins, September 2004 to summer 2006, b) The 
National Academies, Water Science and Technology Board, Member of the Committee on 
Water System Security Research, December 2004 to December 2006, c) The National 
Academies, Water Science and Technology Board, Member of the Committee on USGS Water 
Resources Research, Committee on the United States Geological Survey's National Water
Quality Assessment (NA WQA) Program, March 2009 to February 2011, and d) U.S. 
Environmental Protection Agency's Scientific Advisory Board, 2009-2012. 

Dr. Cindy M. Lee is a Professor of Environmental Engineering and Earth Sciences and of 
Environmental Toxicology at Clemson University. She holds a PhD in Geochemistry from the 
Colorado School ofMines. She joined the faculty at Clemson in 1990. Dr. Lee's major 
• ..., ... ..., ... ·, .. "'and research interests are the chemistry of environmentally significant organic 
compounds and environmental sustainability. Her specific research interests involve the use of 
chiral chemistry as a tool for investigating the fate and transport of pesticides, pharmaceuticals, 

persistent organic pollutants (POPs) in the environment; the bioremediation of chlorinated 
· ; and the role of black carbon and natural organic matter in the fate of 

1contamn1ants. From July 2006 to July 2007, Dr. Lee served at the National Science Foundation 
the founding Program Director of the Environmental Sustainability Program in the Division 
Chemical, Bioengineering, Environmental and Transport Systems (CBET), Directorate of 

She has a national perspective on engineering and science research and research 
in environmental sustainability. Dr. Lee served as a member of the Energy and 

v ...... ..., ..... Coordinating Group for development of the National Aeronautical R & D Plan 
the auspices of the Office of Science and Technology Policy (OSTP). She participated on 

the Feedstocks Task Force of the U.S. Department of Energy's Biofuels Action Plan. Dr. Lee is 
an editor for Environmental Chemistry for the journal Environmental Toxicology and 
Chemistry. This past year, Dr. Lee served as a member ofthe EPA SAB Environmental 
Engineering Committee (EEC) Panel that provided advice to EPA on its draft Hydraulic 
Fracturing Research Scoping Study Plan. 

Dr. Duncan Patten is Research Professor with the Department of Land Resources and 
Environmental Sciences and affiliate faculty with the Big Sky Institute at Montana State 
University. He is also Professor Emeritus of Plant Biology and past director of the Center for 
Environmental Studies at Arizona State University. Dr. Patten holds an A.B. degree from 
Amherst College, an M.S. from the University of Massachusetts at Amherst, and a Ph.D. from 
Duke University. His research interests include arid and mountain ecosystems, especially the 
understanding of ecological processes of riparian, wetland, and riverine ecosystems. Dr. 
Patten's research has also involved studies of ecosystem indicators of watershed condition 
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including remote sensing of indicators, biocomplexity of natural and human system interactions 
in western rangelands, and conceptual modeling of national park ecosystems. He was Senior 
Scientist of the Bureau of Reclamations Glen Canyon Environmental Studies, overseeing the 
research program evaluating effects of operations of Glen Canyon Dam on the Colorado River 
riverine ecosystem. Dr. Patten was founding president of the Arizona Riparian Council, 
president of the Society of Wetland Scientists, and Business Manager of the Ecological Society 
of America. He is a Fellow of the American Association for the Advancement of Science, has 
been a member of eleven National Academy of Science/National Research Council committees, 
chairing two; the National Academy of Sciences (NAS) Board on Environmental Studies and 
Toxicology; and the NAS Commission on Geoscience, Environment and Resources. He also 
has served on the National Science Foundation Environmental Biology/Ecological Sciences 
Panel. Dr. Patten presently serves on the U.S. Environmental Protection Agency Science 
Advisory Board. He was involved with the Heinz Center's "State ofthe Nation's Ecosystems" 
project and served on an Independent Science Board guiding restoration and science for the 
California Bay Delta Authority river/water/levee programs. This past year, Dr. Patten served 
as an ad hoc member of the EPA SAB Environmental Engineering Committee (EEC) Panel that 
provided advice to EPA on its draft Hydraulic Fracturing Research Scoping Study Plan. 

Steve Randtke is a Professor in the Department of Civil, Environmental, and Architectural 
· · at the University of Kansas in Lawrence, KS. He holds a B.S. degree in Civil 

from Loyola University of Los Angeles and M.S. and Ph.D. degrees in Civil & 
Engineering from Stanford University. Dr. Randtke is a licensed professional 

~~u;:o:.uJ~~· in Kansas and Illinois, and a diplomate in the American Academy of Environmental 
Engineers. Professor Randtke's teaching and research activities focus primarily on water quality 
and drinking water treatment. He is a member of the American Association for the 
Advancement of Science, the American Water Works Association (A WWA), the Association of 
Environmental Engineering and Science Professors, the North American Lake Management 
Society, the Water Environment Federation, and the International Water Association. Dr. 
Randtke has served as a member of the Research Advisory Council of the A WW A Research 
Foundation (1986-1988), as President ofthe Association ofEnvironmental Engineering and 
Science Professors (1994-95), and as chair of the Research Division of the American Water 

orks Association (1995-1998). He is currently serving as a technical editor for the 5th edition 
of Water Treatment Plant Design a design handbook prepared under the auspices of A WW A 
and the American Society of Civil Engineers. 

Dr. Danny Reible is the Bettie Margaret Smith Chair of Environmental Health Engineering at 
the University ofTexas and Coordinator of Environmental and Water Resources in the 
Department of Civil, Architectural and Environmental Engineering. In 2004 he joined the 
University of Texas after 23 years in the Department of Chemical Engineering at Louisiana 
State University (LSU). Dr. Reible holds a B.S. in Chemical Engineering from Lamar 
University, and an M.S. and Ph.D. in Chemical Engineering from California Institute of 
Technology. His research career has been focused on understanding the fate and transport of 
contaminants in the environment, evaluating the risks posed by these contaminants, and 
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devising effective measures for risk mitigation. Dr. Reible has been active in technical and 
policy issues associated with the assessment and in-situ remediation of contaminated sites. He 
has coauthored four National Research Council committee reports on risk assessment and 
remediation of contaminated sites, is the author of the textbooks "Fundamentals of 
Environmental Engineering" and "Diffusion Models of Environmental Transport", and has 
authored more than 100 refereed technical papers. Dr. Reible currently serves on the National 
Research Council Board of Environmental Studies and Toxicology. He is an Associate Editor 
ofthe Journal ofthe Air and Waste Management Association, the Journal of Environmental 
Forensics, and the Journal of Environmental Engineering. Dr. Reible is a Fellow of the 
American Institute of Chemical Engineers and the American Association for the Advancement 
of Science. He is a Board Certified Environmental Engineer, a Professional Engineer (LA) and 
in 2005 was elected to the National Academy of Engineering for the "development of widely 
used approaches for the management of contaminated sediments". This past year, Dr. Reible 
served as a member of the EPA SAB Environmental Engineering Committee (EEC) Panel that 

· advice to EPA on its draft Hydraulic Fracturing Research Scoping Study Plan. 

Dr. Connie K. Schreppel is the Water Quality Director for the Mohawk Valley Water Authority 
(MVW A), a water utility serving urban and rural areas of upstate central New York State. She 

a B.S. in Laboratory Technology from Syracuse University, an M.S. in Environmental 
Science from Greenwich University, and a Ph.D. in Environmental Engineering from Kennedy 

estern University. Prior to employment in the water industry, Dr. Schreppel was trained as a 
clinical microbiologist. She has over thirty three years experience in the water industry and 

a team of well-qualified scientists who engage in water quality research studies and 
· emerging concerns to the water industry. The research initiatives of the MVW A 

ater Quality Laboratory concerning water quality monitoring techniques, contaminate 
· systems and water system security has been recognized nationwide by the water 

As a result of this pro-active initiative, Dr. Schreppel has been invited to provide 
on committees and working groups addressing the issues of water quality 

monitoring, water treatment techniques, contaminate warning systems, and water system 
· on national, New York State and regional levels. 

Dr. Geoffrey Thyne is Senior Research Scientist at the Enhanced Oil Recovery Institute at the 
University of Wyoming and a registered Professional Geologist. He holds a B.A. in Zoology 
and Chemistry from the University of South Florida (1975), an M.S. in Oceanography from 
Texas A&M University (1980), and a Ph.D. in Geology from University of Wyoming (1991 ). 
Dr. Thyne was a Research Geochemist at Arco Oil and Gas (1979-1986), Assistant Professor at 
California State University-Bakersfield in the department of Physics and Geology (1991-1996) 
and Research Associate Professor at Colorado School of Mines, department of Geology and 
Geological Engineering (1996-2008). He also served as project manager for the Colorado 
Energy Research Institute (2005 to 2006) and served on the National Research Council's 
Committee on Management and Effects ofCoalbed Methane Development and Produced Water 
in the Western United States (2008-2010). Dr. Thyne works on the geochemistry ofpetroleum 
and hydrologic systems, contaminant remediation, carbon sequestration and statistical analysis 
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of hydrochemical data. Over the past ten years he has focused much of his research on impacts 
to water resources from human activities including work on projects in western Colorado 
involving the impacts of petroleum activities. Dr. Thyne is the author or co-author of over 50 
peer-reviewed scientific papers and technical reports. 

Dr. Jeanne VanBriesen is a Professor of Civil and Environmental Engineering at Carnegie 
Mellon University, and Director of the Carnegie Mellon Center for Water Quality in Urban 
Environmental Systems (WaterQUEST). She holds a B.S. in Education (Chemistry) from 

nnr<>C'TA·rn University (1990), and an M.S. (1993) and Ph.D. (1998) in Civil Engineering 
(Environmental) from Northwestern University. Her expertise is in water quality engineering, 
and in particular environmental biotechnology. Dr. VanBriesen is leading a study of the 
impacts of hydraulic fracturing flowback water on surface water sources of drinking water. In 

she is examining the potential for increased production of brominated organic 
lcomo,ouJnas in drinking water systems due to increases in bromide concentrations in source 

Dr. VanBriesen is also participating in design and implementation of a real-time water 
monitoring system in the Monongahela River, to monitor for impacts of shale gas 

lopment and other activities . 

. Radisav D. Vidic is William Kepler Whiteford Professor of Environmental Engineering and 
Chairman of the Department of Civil and Environmental Engineering at the Swanson School of 

· University of Pittsburgh. Dr. Vidic holds a B.S. in Civil Engineering from the 
University of Belgrade (1987), an M.S. in Civil and Environmental Engineering from the 
University of Illinois (1989), and Ph.D. in Civil and Environmental Engineering from 
University of Cincinnati (1992). His research efforts focus on advancing the applications of 
surface science by providing fundamental understanding of molecular-level interactions at 
interfaces, development of novel physical/chemical water treatment technologies, water 
management for Marcellus shale development, and reuse of impaired waters for cooling 
systems in coal-fired power plants. Dr. Vidic published over 150 journal papers and conference 

v..,,,.., ..... ·. ·~ on these topics. He received 2000 Professional Research Award from the 
Pennsylvania Water Environment Federation for his research accomplishments and dedication 
to the profession, was a Fulbright Scholar in 2003/04 and a was elected by the Pittsburgh 
section of American Society of Civil Engineers as 2008 Professor of the Year. 

24 



Questions for the Record 
The Honorable Eddie Bernice Johnson (D-TX) 

1. Dr. Anastas during the hearing there was a discussion on risk assessments versus hazards 
and exposure. Can you please explain the difference between conducting a risk 
assessment and understanding hazards and exposure? 

2. The recent peer-reviewed study "Methane contamination of drinking water 
accompanying gas-well drilling ab.d hydraulic fracturing" published in the Proceedings to 
the National Academy of Sciences indicates significantly higher than previously believed 

methane contamination of grouridwater near hydraulically fractured wells. 

a. Please explain the findings of this study. 

b. What is known about methane leakage from wells, pipelines, and processing 

facilities related to hydraulically fractured natural gas production? 

1. In order to conduct a human health risk assessment, one must have an understanding of 
the hazard of the chemical, the dose-response properties, and the human exposure to the 
chemical. In other words, risk is a function of hazard, dose-response and exposure. 
Hazards from chemicals will depend upon their inherent chemical properties and how 
those properties interact with the body. For example, the chemical structure, biological 
activity of the chemical, absorption of the chemical into the body, distribution of the 
chemical throughout the body, metabolism and excretion of the chemical are all 
important elements that help one understand the overall hazard. Dose-response provides 
information on the relationship between various doses of a chemical and the health effect 
or response of concern. Exposure is contact between a person and a chemical, and the 
route by which one might be exposed can vary depending on the specific media in which 
a chemical is found and which media a person has contact with. For example, one might 
be exposed orally (via ingestion) if a chemical is in the drinking water or via inhalation if 
the chemical is in the air. Exposure is influenced by inherent chemical properties and 
how the chemical interacts with the physical environment and with the receptor. In 
conducting a risk assessment, hazard and dose-response information are combined with 
specific exposure information to develop estimates to characterize risk on either a site
specific or national basis. 

2. A) The referenced study concludes that there is a correlation between elevated methane 
in private wells and proximity (<1 km) to gas production wells in NY and PA locations. 
The stable isotopic data from the study suggest that the source of methane for the 
elevated methane cases are deeper thermogenic sources such as the Marcellus shale rather 
than shallower sources which tend to possess biogenic or mixed biogenic-thermogenic 
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methane isotopic signatures. The study found no evidence for the presence of deep saline 
brine water or fracturing fluids in the private wells. 
B) Methane migration from deep and shallow sources has been documented to occur in 
the process of gas well drilling and well construction/cementing. [References: PDEP's 
finding of contamination of the Kemble water supply; Bainbridge Township, OH. (See 
attached reports)] 

Questions for the Record 
The Honorable Ben Lujan (D-NM) 

1. Dr. Anastas, my home state of New Mexico is the sixth largest natural gas producing 
state in ~e United States. My district is home to part of the San Juan Basin, one of the 
largest natural gas fields in the country. I believe that harnessing our abundant natui:al 
gas resources is a critical step toward ending our dependence on foreign oil and bringing 
down gas prices. Encouraging the use of domestic, clean burning natural gas has the 
potential to reduce air pollution and support cleanerburning vehicles, creating goodjobs 
here at home. 

Extraction of natural gas should be done in a way that respects our land and protects the 
health of our community .. Because I come from a district where many fracking activities 
takeplace, I realize the gravity of this .issue and strongly urge EPA's thorough 
consultation with all stakeholders throughout this process. 

EPA's stu~y plan looks to include extensive outreach to states and other stakeholders, but 
beyond the study, can you discuss EPA's plans to continue to support collaboration with 
states, industry, and other stakeholders on natural gas production activities across the 
country? 

EPA is committed to addressing concerns about the environmental and health impacts of 
hydraulic fracturing so that we can realize the benefits of a critical and rapidly expanding energy 
resource. If produced responsibly, natural gas from shale formations has the potential to improve 
air quality, reduce greenhouse gas emissions, create economic activity and jobs, enhance our 
energy security, and provide greater certainty about future energy reserves. The Agency is also 
committed to full transparency and providing opportunities for individual citizens, communities, 
tribes, state and federal partners, industry, trade associations, and environmental organizations to 
provide input on all Agency actions related to natural gas development. 

Beyond the study, EPA has conducted extensive outreach on agency efforts related to hydraulic 
fracturing and natural gas development. For example, EPA held meetings and webcasts with 
state and federal regulators, tribes, industry, environmental nongovernmental organizations 
(NGOs) and the public in May and June 2011 to obtain input on key questions related to 
developing guidance to protect underground sources of drinking water during diesel fuels 
hydraulic fracturing. Total attendance at these meetings was approximately 500 people. Written 
comments on the key guidance development questions were accepted through June 29, 2011. 
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For more information about the outreach effort go to: 
http:/ /water .epa. gov /type/ groundwater/uic/ class2/hydraulicfracturing/wells _ hydroout. cfm 

The Agency also conducted extensive outreach during development of the Oil and Gas NSPS 
and NESHAP currently under OMB review. The website for the NSPS/NESHAP rulemaking is: 
http:/ /epa.gov/airquality/oilandgas/actions.html. EPA consulted with the oil and gas industry to 
explore control technology and implementation issues, met with both trade associations and 
individual companies engaged in oil and natural gas production, and held two public meetings. 
EPA also conducted extensive consultation with NGOs, tribes, and states representing a broad 
range of interests and geographic regions. When developing the proposed rulemaking, EPA 
relied on information generated in partnership with industry through the Natural Gas STAR 
program (http://www.epa.gov/gasstar/). Through the Natural Gas STAR program, EPA and 
partner companies have identified technologies and practices that can cost-effectively reduce 
methane emissions from the oil and natural gas sector in the U.S. and abroad. 

Questions for the Record 
The Honorable Paul Tonko (D-NY) 

1. For the record, it is my understanding that the practice of hydraulic fracturing includes 
fracturing technology combined with a number of different technologies, some which 
have been developed in the last 20 years, are being used to access shale gas. My question 
for the panel is why do we continue to hear that these technologies have been used to 
access shale gas for 60 years? 

2. What is the industry doing to continue this technological evolution to cleaner 
technologies? 

1. While hydraulic fracturing has been going on for 60 years, the most significant, relatively 
recent change has been the use of horizontal drilling in conjunction with hydraulic 
fracturing. Borehole lengths can now exceed 15,000 feet and each hydraulic fracturing 
job can use more than 6 million gallons of water per well depending on the depth of the 
formation and the length of the lateral in the targeted fracturing zone. Current hydraulic 
fracturing also involves large volumes of water and increased pressures used for 
injection. In addition, the use of new chemicals has continued to evolve and change. 

2. Service companies engaged in hydraulic fracturing are increasingly moving toward using 
fewer and "greener chemicals" in the fracturing process where this can be accomplished. 
These trends will lower the risk of exposure of toxic constituents to the environment and 
public. 
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Questions for the Record 
The Honorable David Wu (D-OR) 

1. An investigation by Representatives Waxman, Markey, and DeGette showed that 
companies' fracking wells are still using millions of gallons of diesel fuel. 

a. Does EPA know how much diesel fuel is being used and where it's being injected 
underground? 

EPA is looking into available information to better evaluate the extent of diesel use in hydraulic 
fracturing. The figures used in the House Committee on Energy and Commerce investigation 
come directly from the service companies themselves. Because data submitted to the House 
Committee is considered proprietary information, EPA is not legally able to view the information 
in order to verify it. 
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Monitoring Measurement and Verification of Greenhouse Gases II: 
The Role of Federal and Academic Research and Monitoring Programs 

April 22, 2009 

Rep. Ralph Hall (R-TX) 

QUESTIONS FOR THE RECORD 
Ms. Dina Kruger 

U.S. Environmental Protection Agency 

I) NOAA has stated that it is not responsible for (or capable of) verification at the individual 
source level or a "bottom-up" reporting scheme and only has a monitoring system in place for 
aggregate data. The "bottom-up" reporting and individual source monitoring would be EPA's job. 

a. Does EPA have a national monitoring system for al16 greenhouse gases at the source level? 

• EPA has a national monitoring system for all 6 greenhouse gases at the source level. 
Under the Acid Rain Trading Program, EPA has been collecting hourly C02 emissions 
data from electricity generating facilities for many years. Electricity power plants 
emitted 34 percent of all U.S. greenhouse gas emissions in 2007. On September 22, 2009 
EPA finalized a mandatory source-level reporting rule for greenhouse gas emissions. The 
Mandatory Reporting Rule (MRR) increases coverage of source-level monitoring to 
approximately 85% of national-level U.S. emissions through the inclusion of additional 
industrial sectors (e.g., refineries, cement plants, landfills etc.) and "upstream" suppliers 
of transportation fuels. Monitoring by approximately I 0,000 facilities will commence in 
20 I 0, and monitored data will begin to be reported in 20 Il. The approximately 15% of 
emissions not covered at the source level come primarily from widely dispersed area 
sources such as agricultur~l soils and livestock, which do not lend themselves well to 
source-level reporting. 

b. Specifically, what types of instruments are currently deployed? How many are there? 

• The measurement instruments currently deployed varies according to the emissions 
process and the type of facility. Continuous measurement instruments (such as 
continuous emissions monitoring systems (CEMS)) are appropriate tools in some but not 
all situations. For C02 emissions that result from the combustion of fossil fuel (-80% of 
all GHG emissions), total emissions are directly linked to the amount of carbon content in 
the fossil fuel (i.e., carbon in= carbon out). For sources that burn natural gas, distillate 
fuel oil, and other homogenous fuels, EPA's reporting system requires measured fuel 
flow and periodic fuel sampling for large sources to establish the total amount of carbon 
and C02 emissions. For sources that bum coal, solid waste and other more variable fuels, 
EPA's reporting system requires direct emissions measurement for the largest sources. 
Facilities reporting other types of emissions to EPA (i.e., not fossil-fuel related) use a 
combination of direct measurement and verified plant-specific emission factors. 

c. What upgrades to this system are required in order to implement a national emission reduction 
policy? How long will it take to implement the necessary upgrades or deploy the necessary 
instruments? 

• Monitoring requirements should serve the specific needs of specific emission reduction 
policies. EPA's Inventory of U.S. Greenhouse Gas Emissions and Sinks is already well 
suited to assess overall national trends in greenhouse gas emissions and the contributions 



ofaggRgated sources and sectors. EPA's facility-level Mandatory Reporting Rule will 
provide more detailed information about specific sources, industries and regions that are 
needed to inform and implement a national emission reduction policy. Congress directed 
EPA to create a reporting program that could serve a broad variety of potential policies. 
Should Congress decide to create a cap and trade program, EPA may need to make 
incremental improvements to the facility-level reporting program, such as moving from 
annual to quarterly reporting, and upgrading monitoring equipment for some sources. 

d. Are monitoring sensors currently in existence for all sectors of the economy? What research is 
currently being conducted to develop these types of instruments? How long will it take to get this 
technology from the research phase to the deployment and implementation phase? 

• Accurate monitoring sensors for fossil fuel consumption are in wide-spread use because 
of the importance of tracking fuel for economic reasons. CEMS for C02 emissions are in 
place for over 1/3 of national emissions and over 95% of coal related C02 emissions. 
Off-the-shelf measurement technologies are available for many types of non-fossil fuel 
related greenhouse gas emissions, particularly when the emissions go through a central 
stack or vent. Advanced monitoring and measurement techniques for vented and fugitive 
leaks show great promise and are starting to be used in a variety of situations, such as oil 
and gas production fields. EPA sees a need for more work on applying monitoring 
sensors to emissions and sequestration in forests and agricultural soils, and for tracking 
deforestation in tropical countries. 

2) Other than the electric utility industry, what other industries and sectors of the economy are 
currently being monitored for greenhouse gas emissions with deployed monitoring instruments? 
What percentage of U.S. emissions is currently beingmonitored real-time? If this percentage is 
less than l 00%, then how can you verify that this percentage is accurate if you are unable to 
verify the total amount of greenhouse gases the U.S. emits as a whole? 

• It is not necessary to have real-time monitoring of emissions from all sources in order to 
obtain an accurate assessment oftotal U.S. GHG emissions. EPA and the Department of 
Energy use the national energy accounts to calculate total U.S. carbon dioxide emissions 
from fossil-fuel consumption (80% of national emissions). Both agencies have a high 
level of confidence in our national level energy accounts because DOE gets close 
agreement between the bottom-up reporting of energy use and the top-down tracking of 
aggregate energy production and imports. EPA's Inventory of U.S. Greenhouse Gas 
Emissions and Sinks estimates that our national level estimate of C02 emissions from 
fossil fuel combustion are accurate to within +/- 5%. Given this highly accurate national 
level assessment, installing real-time monitoring sensors across the entire economy 
(including motor vehicles) to monitor fossil fuel related emissions would involve a high 
cost and not necessarily lead to improved national-level information. As noted above, 
real-time monitoring is in place for approximately 34% of all GHG emissions, and 
approximately 45% of non-transportation related GHG emissions. 

• Approximately 20% of total national GHG emissions come from other types of sources, 
many of which are more difficult to monitor than fossil fuel combustion, e.g., fugitive 
methane leaks from oil and gas systems, methane from landfills, nitrous oxide form soils, 
and methane from rice paddies and livestock. In accordance with Intergovernmental 
Panel on Climate Change (IPCC) Guidelines, EPA uses a combination of peer reviewed 
modeling and emission factor approaches to estimate GHG emissions for these sources. 
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Mo~ di~ct measurement of these sources, including the use of remote observation 
technologies1 could help improve the accuracy of this part of the national emissions 
inventory. 

3) Several weeks ago, EPA submitted a national inventory of human-caused greenhouse gas 
emissions as part of our on· going commitment to fulfill our obligations under the United Nations 
Framework Convention on Climate Change. In your testimony, you admit that EPA only 
monitors greenhouse gas emissions emanating from electric utilities, which is estimated to be 
about one.third of total U.S. greenhouse gas emissions. 

a. If EPA does not currently monitor all of the human-caused emissions, what is the inventory 
based on? How accurate is it? How can you verifY its accuracy? 

• Overall, the national·level Inventory of U.S. Greenhouse Gas Emissions and Sinks has a 
calculated range of uncertainty of+S% to -1% (when compared to total gross emissions), 
which is based on internationally accepted and comparable procedures for uncertainty 
assessments of national inventories. The underlying data used to prepare the national 
inventory come from long-established statistical gathering services of many federal 
agencies, particularly the Department of Energy and USDA. For the 80% of emissions 
resulting from fossil fuel combustion, DOE's energy consumption statistics match up 
closely with top-down accounts of energy production imports, and gives the US 
government a high degree of confidence in the inventory. As noted above, direct 
emissions monitoring on each source of emissions is neither practical nor would it 

·necessarily lead to improvements in accuracy. 

b. What is EPA's definition of human-caused emissions? Do they include indirect emissions 
resulting from land-use change? Or from livestock emissions? Do forest fires that are set by 
people count as human-caused emissions, while forest fires started by natural causes are not? 

• The US government, as a member of the Intergovernmental Panel on Climate Change 
(IPCC) has adopted the IPCC's definition of anthropogenic greenhouse gas emissions 
and removals: "Anthropogenic emissions and removals means that greenhouse gas 
emissions and removals included in national inventories are a result of human activities. 
The distinction between natural and anthropogenic emissions and removals follows 
straightforwardly from the data used to quantify human activity. In the Agriculture, 
Forestry and Other Land Use (AFOLU) Sector, emissions and removals on managed 
land are taken as a proxy for anthropogenic emissions and removals, and interannual 
variations in natural background emissions and removals, though these can be 
significant, are assumed to average out over time. "1 This definition has also been 
adopted by each of the 193 other member countries of the IPCC. Regarding the specific 
issue of forest fires, all fires occurring on managed land are assumed to be anthropogenic. 
Consistent with the IPCC Guidelines, the Inventory of U.S. Greenhouse Gas Emissions 
and Sinks includes direct emissions and carbon stock changes from land-use change. 
Emissions from domesticated livestock are considered anthropogenic. 

4) I'm curious about the difference between the National Greenhouse Gas Inventory and EPA's 
proposed Greenhouse Gas Reporting rule. When describing the data collection and methodologies 

1 See, "The 2006 IPCC Guidelines for National Greenhouse Gas Inventories (2006 Guidelines)", Volume I, 
Chapter I, page 4. 
http://www.ipcc-nggip.iges.or.jp/public/2006gl/pdfll_ VolumeiNI_I_Chi_lntroduction.pdf 
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associated with that collection for the Inventory, you freely admit that the quality of the data used 
varies across source categories. At the same time, you state that EPA is confident that its 
ESTIMATES of emissions for smaller sources are both manageable and accurate. Aren't some of 
the data collection methods used in the Inventory going to be used for the reporting rule? If so, 
how can you state that the estimates provided for compliance with the reporting rule are accurate 
and potentially verifiable? 

• EPA's Mandatory Reporting Rule uses a combination of direct measurement and facility
specific calculation approaches. The calculation approaches required site-specific 
emission factors based on periodic process and emissions measurement, and thus reflect 
the conditions onsite at specific facilities. The top-down emission factors used for some 
sources in the annual Inventory of U.S. Greenhouse Gas Emissions and Sinks are broadly 
representative of conditions across the country but may not be directly applicable to 
individual facilities. The source categories with the highest uncertainty in the Inventory 
of U.S. Greenhouse Gas Emissions and Sinks represent a small share of national 
emissions and most of them are not included in EPA's Mandatory Reporting Rule: e.g., 
agricultural soils, rice paddies, livestock, surface coal mines, etc. 

All data submitted to EPA through the Mandatory Reporting Rule will be verified. EPA 
envisions a two step verification process with a view to ensuring the collection and 
dissemination of high quality data. First, EPA will conduct an initial centralized review 
of the data which will be largely automated. EPA intends to build into the data system an 
electronic data QA program to help assure the completeness and accuracy of data. In 
addition, to verify reported data and ensure consistency, EPA may review facility-level 
monitoring plans and procedures, and will perform detailed, automated checks on data 
utilizing recent and historical data submittals, comparison against like facilities and/or 
other electronic audit tools where appropriate. Second, EPA intends to follow-up with 
facilities should potential errors, discrepancies, or questions arise through the review of 
reported data and conduct on-site audits of selected facilities. 
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Monitoring Measurement and Verification of Greenhouse Gases II: 
The Role of Federal and Academic Research and Monitoring Programs 

April 22, 2009 

Rep. Ralph Hall (R-TX} 

QUESTIONS FOR THE RECORD 
Ms. Dina Kruger 

U.S. Environmental Protection Agency 

1) NOAA has stated that it is not responsible for (or capable of) verification at the individual 
source level or a "bottom-up" reporting scheme and only has a monitoring system in place for 
aggregate data. The "bottom-up" reporting and individual source monitoring would be EPA's job. 

a. Does EPA have a national monitoring system for al16 greenhouse gases at the source level? 

• EPA has a national monitoring system for all 6 greenhouse gases at the source level. 
Under the Acid Rain Trading Program, EPA has been collecting hourly C02 emissions 
data from electricity generating facilities for many years. Electricity power plants 
emitted 34 percent of all U.S. greenhouse gas emissions in 2007. On September 22, 2009 
EPA finalized a mandatory source-level reporting rule for greenhouse gas emissions. The 
Mandatory Reporting Rule (MRR) increases coverage of source-level monitoring to 
approximately 85% of national-level U.S. emissions through the inclusion of additional 
industrial sectors (e.g., refineries, cement plants, landfills etc.) and "upstream" suppliers 
oftransportation fuels. Monitoring by approximately 10,000 facilities will commence in 
2010, and monitored data will begin to be reported in 2011. The approximately 15% of 
emissions not covered at the source level come primarily from widely dispersed area 
sources such as agricultur!,ll soils and livestock, which do not lend themselves well to 
source-level reporting. 

b. Specifically, what types of instruments are currently deployed? How many are there? 

• The measurement instruments currently deployed varies according to the emissions 
process and the type offacility. Continuous measurement instruments (such as 
continuous emissions monitoring systems (CEMS)) are appropriate tools in some but not 
all situations. For C02 emissions that result from the combustion of fossil fuel (-80% of 
all GHG emissions), total emissions are directly linked to the amount of carbon content in 
the fossil fuel (i.e., carbon in =carbon out). For sources that burn natural gas, distillate 
fuel oil, and other homogenous fuels, EPA's reporting system requires measured fuel 
flow and periodic fuel sampling for large sources to establish the total amount of carbon 
and C02 emissions. For sources that burn coal, solid waste and other more variable fuels, 
EPA's reporting system requires direct emissions measurement for the largest sources. 
Facilities reporting other types of emissions to EPA (i.e., not fossil-fuel related) use a 
combination of direct measurement and verified plant-specific emission factors. 

c. What upgrades to this system are required in order to implement a national emission reduction 
policy? How long will it take to implement the necessary upgrades or deploy the necessary 
instruments? 

• Monitoring requirements should serve the specific needs of specific emission reduction 
policies. EPA's Inventory of U.S. Greenhouse Gas Emissions and Sinks is already well 
suited to assess overall national trends in greenhouse gas emissions and the contributions 



of aggregated sources and sectors. EPA's facility-level Mandatory Reporting Rule will 
provide more detailed infonnation about specific sources, industries and regions that are 
needed to infonn and implement a national emission reduction policy. Congress directed 
EPA to create a reporting program that could serve a broad variety of potential policies. 
Should Congress decide to create a cap and trade program, EPA may need to make 
incremental improvements to the facility-level reporting program, such as moving from 
annual to quarterly reporting, and upgrading monitoring equipment for some sources. 

d. Are monitoring sensors currently in existence for all sectors of the economy? What research is 
currently being conducted to develop these types of instruments? How long will it take to get this 
technology from the research phase to the deployment and implementation phase? 

• Accurate monitoring sensors for fossil fuel consumption are in wide-spread use because 
of the importance of tracking fuel for economic reasons. CEMS for C02 emissions are in 
place for over 113 of national emissions and over 95% of coal related C02 emissions. 
Off-the-shelf measurement technologies are available for many types of non-fossil fuel 
related greenhouse gas emissions, particularly when the emissions go through a central 
stack or vent. Advanced monitoring and measurement techniques for vented and fugitive 
leaks show great promise and are starting to be used in a variety of situations, such as oil 
and gas production fields. EPA sees a need for more work on applying monitoring 
sensors to emissions and sequestration in forests and agricultural soils, and for tracking 
deforestation in tropical countries. 

2) Other than the electric utility industry, what other industries and sectors of the economy are 
currently being monitored for greenhouse gas emissions with deployed monitoring instruments? 
What percentage of U.S. emissions is currently being monitored real-time? If this percentage is 
less than I 00%, then how can you verify that this percentage is accurate if you are unable to 
verify the total amount of greenhouse gases the U.S. emits as a whole? 

• It is not necessary to have real-time monitoring of emissions from all sources in order to 
obtain an accurate assessment of total U.S. GHG emissions. EPA and the Department of 
Energy use the national energy accounts to calculate total U.S. carbon dioxide emissions 
from fossil-fuel consumption (80% of national emissions). Both agencies have a high 
level of confidence in our national level energy accounts because DOE gets close 
agreement between the bottom-up reporting of energy use and the top-down tracking of 
aggregate energy production and imports. EPA's Inventory of U.S. Greenhouse Gas 
Emissions and Sinks estimates that our national level estimate of C02 emissions from 
fossil fuel combustion are accurate to within+/- 5%. Given this highly accurate national 
level assessment, installing real-time monitoring sensors across the entire economy 
(including motor vehicles) to monitor fossil fuel related emissions would involve a high 
cost and not necessarily lead to improved national-level infonnation. As noted above, 
real-time monitoring is in place for approximately 34% of all GHG emissions, and 
approximately 45% of non-transportation related GHG emissions. 

• Approximately 20% of total national GHG emissions come from other types of sources, 
many of which are more difficult to monitor than fossil fuel combustion, e.g., fugitive 
methane leaks from oil and gas systems, methane from landfills, nitrous oxide fonn soils, 
and methane from rice paddies and livestock. In accordance with Intergovernmental 
Panel on Climate Change (IPCC) Guidelines, EPA uses a combination of peer reviewed 
modeling and emission factor approaches to estimate GHG emissions for these sources. 
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More direct measurement of these sources, including the use of remote observation 
technologies, could help improve the accuracy of this part of the national emissions 
inventory. 

3) Several weeks ago, EPA submitted a national inventory of human-caused greenhouse gas 
emissions as part of our on-going commitment to fulfill our obligations under the United Nations 
Framework Convention on Climate Change. In your testimony, you admit that EPA only 
monitors greenhouse gas emissions emanating from electric utilities, which is estimated to be 
about one-third oftotal U.S. greenhouse gas emissions. 

a. If EPA does not currently monitor all of the human-caused emissions, what is the inventory 
based on? How accurate is it? How can you verify its accuracy? 

• Overall, the national-level Inventory of U.S. Greenhouse Gas Emissions and Sinks has a 
calculated range of uncertainty of +5% to -1% (when compared to total gross emissions), 
which is based on internationally accepted and comparable procedures for uncertainty 
assessments of national inventories. The underlying data used to prepare the national 
inventory come from long-established statistical gathering services of many federal 
agencies, particularly the Department of Energy and USDA. For the 80% of emissions 
resulting from fossil fuel combustion, DOE's energy consumption statistics match up 
closely with top-down accounts of energy production imports, and gives the US 
government a high degree of confidence in the inventory. As noted above, direct 
emissions monitoring on each source of emissions is neither practical nor would it 

·necessarily lead to improvements in accuracy. 

b. What is EPA's definition of human-caused emissions? Do they include indirect emissions 
resulting from land-use change? Or from livestock emissions? Do forest fires that are set by 
people count as human-caused emissions, while forest fires started by natural causes are not? 

• The US government, as a member of the Intergovernmental Panel on Climate Change 
(IPCC) has adopted the IPCC's definition of anthropogenic greenhouse gas emissions 
and removals: "Anthropogenic emissions and removals means that greenhouse gas 
emissions and removals included in national inventories are a result of human activities. 
The distinction between natural and anthropogenic emissions and removals follows 
straightforwardly from the data used to quantify human activity. In the Agriculture, 
Forestry and Other Land Use (AFOLU) Sector, emissions and removals on managed 
land are taken as a proxy for anthropogenic emissions and removals, and interannual 
variations in natural background emissions and removals, though these can be 
significant, are assumed to average out over time. "1 This definition has also been 
adopted by each ofthe 193 other member countries of the IPCC. Regarding the specific 
issue of forest fires, all fires occurring on managed land are assumed to be anthropogenic. 
Consistent with the IPCC Guidelines, the Inventory of US. Greenhouse Gas Emissions 
and Sinks includes direct emissions and carbon stock changes from land-use change. 
Emissions from domesticated livestock are considered anthropogenic. 

4) I'm curious about the difference between the National Greenhouse Gas Inventory and EPA's 
proposed Greenhouse Gas Reporting rule. When describing the data collection and methodologies 

1 See, "The 2006 IPCC Guidelines for National Greenhouse Gas Inventories (2006 Guidelines)", Volume I, 
Chapter I, page 4. 
http://www.ipcc-nggip.iges.or.jp/public/2006gl/pdf/J_ Volume IN I_I_ Ch l_Introduction.pdf 
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associated with that collection for the Inventory, you freely admit that the quality of the data used 
varies across source categories. At the same time, you state that EPA is confident that its 
ESTIMATES of emissions for smaller sources are both manageable and accurate. Aren't some of 
the data collection methods used in the Inventory going to be used for the reporting rule? If so, 
how can you state that the estimates provided for compliance with the reporting rule are accurate 
and potentially verifiable? 

• EPA's Mandatory Reporting Rule uses a combination of direct measurement and facility
specific calculation approaches. The calculation approaches required site-specific 
emission factors based on periodic process and emissions measurement, and thus reflect 
the conditions onsite at specific facilities. The top-down emission factors used for some 
sources in the annual Inventory of U.S. Greenhouse Gas Emissions and Sinks are broadly 
representative of conditions across the country but may not be directly applicable to 
individual facilities. The source categories with the highest uncertainty in the Inventory 
of US. Greenhouse Gas Emissions and Sinks represent a small share of national 
emissions and most of them are not included in EPA's Mandatory Reporting Rule: e.g., 
agricultural soils, rice paddies, livestock, surface coal mines, etc. 

All data submitted to EPA through the Mandatory Reporting Rule will be verified. EPA 
envisions a two step verification process with a view to ensuring the collection and 
dissemination of high quality data. First, EPA will conduct an initial centralized review 
of the data which will be largely automated. EPA intends to build into the data system an 
electronic data QA program to help assure the completeness and accuracy of data. In 
addition, to verify reported data and ensure consistency, EPA may review facility-level 
monitoring plans and procedures, and will perform detailed, automated checks on data 
utilizing recent and historical data submittals, comparison against like facilities and/or 
other electronic audit tools where appropriate. Second, EPA intends to follow-up with 
facilities should potential errors, discrepancies, or questions arise through the review of 
reported data and conduct on-site audits of selected facilities. 
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EPA Responses to Questions for the Record 
April14, 2011 

Hearing on H.R. 1391- A Bill to Prohibit the EPA from Regulating Coal Combustion 
Residuals Under Subtitle C of the Solid Waste Disposal Act 

Before the Subcommittee on Environment and the Economy 
Committee on Energy and Commerce 

Congressman John Shimkus CR-IL-19) 

l. A number of the damage cases you referred to in your testimony before the Subcommittee are 
based only on the presence of arsenic and/or selenium-which are naturally occurring in many 
areas, how did you factor in the background levels of those metals in those areas? 

Response: In assessing ground water contamination potentially caused from leaching ofCCRs, EPA 
looked at the concentrations of arsenic and selenium, as well as other contaminants in monitoring wells 
hydrologically up-gradient from the CCR units and the concentration of those contaminants in wells 
located hydrologically down-gradient from the CCR units. The key parameters are the differences in 
concentrations of these contaminants. The concentration in wells up-gradient reflects groundwater 
before it passes under the CCR unit, and so should reflect background, while the concentration in wells 
down-gradient reflects the groundwater after it has passed under the CCR unit, and so it should reflect 
background plus any contamination caused by leaching of these contaminants from the CCR unit. 

2. In your written testimony before the Subcommittee, you make the blanket statement that 
classifying coal ash as "hazardous" will increase recycling and in your written testimony you refer 
to "market analyses" that support your allegation- what market analyses are you referring to? 
What other evidence do you have to support the claim that recycling will increase? Please provide 
specific examples where this has occurred. 

Response: EPA's written testimony did not address whether beneficial use of CCRs will increase or 
decrease under EPA's regulatory proposal. However, EPA's analysis for our statement that coal ash 
recycling would be expected to increase is discussed in section 5C2 (pages 157 to 159) of EPA's 
Regulatory Impact Analysis (RIA) for the June 2010 CCR proposed rule. The RIA is available for 
download from http://www.regulations.gov as document ID number EPA-HQ-RCRA-2009-0640-0003. 
The specific examples cited in the RIA are existing hazardous waste recycling and coal ash recycling 
markets involving (I) electric arc furnace dust, (2) electroplating wastewater sludge, (3) chat, (4) used 
oil, (5) spent etchants, (6) spent solvents, (7) household materials (motor oil, gasoline, drain cleaners, 
household cleaners, TV and computer cathode ray tube monitors, fluorescent lamps, compact 
fluorescent lamps), (8) ASTM market standards, (9) Green Building Council LEED market standards for 
concrete, (10) Federal "Comprehensive Procurement Guidelines" for federally-funded projects involving 
coal ash recycling in the cement market, and ( 11) state government statutes and regulations for coal ash 
beneficial use markets. 

EPA's other evidence is presented in the same RIA document. Specifically, the existing U.S. nationwide 
market conditions for coal ash recycling as described by the American Coal Ash Association (ACAA) 
characterizes current market conditions as being stimulated by an "avoided disposal cost incentive" as 
evidenced by the ACAA quotation about this current market condition on page 169 in the RIA. Given 
that the Subtitle C "special waste" regulatory approach is more costly on an average annualized basis 
compared to the Subtitle D based approaches, the Subtitle C approach may provide greater "avoided 



disposal cost incentive" to grow coal ash recycling markets. EPA estimated in the RIA document 
(section SC.2) that this potential cost-incentivized growth in future beneficial uses could contribute $6.1 
billion per year in economic benefits (to industrial markets) and environmental benefits under the 
Subtitle C option, compared to lower beneficial use growth benefits of $2.4 billion per year under the 
less-costly Subtitle D option. 

Congressman Cory Gardner CR-C0-4) 

1. Is it the case that, prior to EO 13563, the EPA did not take into account job losses or gains in 
an economic analysis of every economically significant regulation? . 

Response: Consistent with relevant Executive Orders, EPA estimates the benefits and costs of all of its 
economically significant rules. Labor, a key factor of production, is intrinsically incorporated into EPA's 
economic analyses and EPA pays close attention to the impact of our rules on industry and the economy. 
The Agency has supplemented these detailed analyses on a case-by-case basis with a qualitative or 
quantitative analysis that looks specifically at employment impacts, but it has never been standard 
practice of the Agency (under any Administration) to perform an employment analysis for every rule. 
EPA is keenly aware that these are tough economic times and there is particular concern about impacts 
on employment-- that is why we have been performing quantitative employment analyses on 
economically significant rules more frequently than the last Administration. 

2. What is the methodology used by the EPA to plan and perform a thorough and complete 
economic analysis of a particular regulation, including analysis of regulatory alternatives? How 
does EPA decide whether the creation of jobs directly as a result of regulation should be part of a 
thorough economic analysis? Please provide me with examples of regulatory analyses in which 
EPA has assessed the impact on employment, and the rationale for performing jobs analyses for 
these regulations? 

Response: EPA's Guidelines for Preparing Economic Analyses (USEPA 201 0) provides the basic 
framework for the Agency's economic analyses. Recently revised and updated to reflect the latest 
literature, the Agency generally received strong support and praise from its Science Advisory Board on 
the document: 

"By providing thorough and consistent technical advice regarding the application of benefit cost 
analysis to environmental problems, the Guidelines significantly elevate the quality and 
transparency of the information upon which environmental decisions are made. We again 
applaud EPA for developing these Guidelines and the Agency's commitment to continually 
revise and improve them. Indeed, we believe these Guidelines could serve as a successful model 
for all state and federal agencies who undertake benefit-cost analysis in support of environmental 
decision making." 1 

EPA's analyses also comply with OMB Circular A-4's guidelines on economic analysis. Because each 
regulation is different, EPA examines them on a case-by-case basis to determine if additional analysis on 
employment impacts is warranted, and ifthe appropriate analytical tools are available to provide a 
quantitative estimate. 

1 USEPA. 2009. Science Advisory Board (SAB) Advisory on EPA's draft Guidelines for Preparing Economic Analyses 
(2008). EPA-SAB-09-018. P iii. 
http://yosem ite.epa. gov/sab/ sabproduct.nsf/c tU020ec3 f99 320a85256eb4006b6bd I /55 9b83 8fl8c36tU78525763cOO 5 8b3 2 f 
/$FILE/ ATTC l H4M/EPA-SAB-09-0 18-unsigned.doc 



As an example, EPA performed an employment analysis as part of the National Emission Standards for 
Huardruts Air Pollutants for Major Sources: Industrial. Commercial & Institutional Boilers and Pro((ess 
Heaters. Published, peer-reviewed work by Morgenstern, Pizer, and Shih (2002) which examined actual 
employment impacts in regulated industries gave EPA an analytical basis for estimating employment 
impacts for the industrial sectors in this specific NESHAP major source rule. Our analysis estimates that 
the rule's impact on employment will be modest, but will, on net, result in an increase in employment in 
those sectors. 

3. Regarding the Coal Ash Rule, EPA's analysis shows that there is a larger proportion of low· 
income families in the areas where the analyzed plants are located, and also that this regulation 
would increase their electricity prices. Please explain why EPA decided not to include an 
assessment of how job losses combined with increased electricity prices in these communities 
would impact these families. 

Response: As discussed in response to questions posed by several Subcommittee Members during the 
April 14, 2011 hearing, EPA conducted an extensive Regulatory Impact Analysis to estimate the 
economic and environmental benefits and costs of the Coal Ash Rule. Among its other estimates, the 
RIA estimated the potential increase in the cost of disposal of coal ash that could result from the 
regulatory options-that is, a Subtitle C regulatory approach and a SubtitleD regulatory approach that 
EPA considered in the proposal-- and the potential impacts ofthose estimated cost increases on 
electricity prices. 

In estimating the upper-bound of a potential electricity price increase, the RIA evaluated a hypothetical 
scenario whereby the electric utility "passes through" 1 00 percent of regulatory costs to their customers. 
The RIA estimated that even with a 1 00 percent cost pass-through, the potential increases in electricity 
prices to coal fired electricity customers would be an average of 0. 795 percent for the Subtitle C option 
and an average of 0.172 percent for the Subtitle D option, relative to the 2009 national average 
electricity price of $0.088 per kilowatt hour. Given these small effects, electricity production would not 
be expected to change much, if at all, as a result ofthe proposed rule. Therefore, EPA anticipates there 
would be little, if any, impact on jobs associated with electricity production. 

Although not calculated in the RIA, it is possible to translate these potential maximum electricity price 
increases for the I 00% hypothetical cost pass-thru scenario into potential maximum increases in the 
average monthly electricity bills paid by U.S. households. This translation is based on the most recent 
(2008) electricity consumption data available for the U.S. from the Energy Information Administration. 
Under the Subtitle C option, the average monthly household electricity bill would be expected to 
increase by a maximum of roughly 82 cents per month, less if part of the regulatory costs come from 
profits of the facility. Under the SubtitleD option, the average monthly household electricity bill would 
be expected to increase by a maximum of roughly 18 cents per month. 

In addition, as part ofthe RIA, EPA conducted an analysis on the potential ancillary impact on coal ash 
beneficial use industries. Please note, since the proposed rule retained the Bevill exclusion regarding the 
beneficial use of coal combustion residuals (CCRs), the proposed rule would not require that CCRs 
beneficially used be subject to any federal regulation. Thus, no "direct costs" would apply as a result of 
the proposed rule. However, because of concerns that were raised regarding the "stigma" of calling 
CCRs hazardous wastes, the 2010 RIA conducted an analysis that estimated three alternative future 
scenarios involving an increase in the beneficial use of CCRs, a decrease in the beneficial use of CCRs, 
and no change in the beneficial use of CCRs by other industries. For each scenario, the RIA estimated 
the future possible change in the annual market cost of these three scenarios on continued future use of 



CCRs, compared to the alternative market cost to the other industries for purchasing substitute raw 
materials. 

EPA would expect that an increase in the beneficial use of CCRs might result in an increase in jobs 
related to CCR-beneficial use industries, although it could result in a decrease in jobs related to raw 
material supply industries for which CCR would be a substitute material, while a decrease in the 
beneficial use of CCRs might result in a decrease in jobs related to CCR-beneficial use industries, but 
might lead to an increase in jobs in industries related to the use of substitute materials for CCRs. In each 
beneficial use scenario, EPA anticipates an increase in jobs associated with the pollution control 
equipment and services for compliance with the rule. The RIA with the proposed rule did not include 
specific indications of the magnitude or net effects of these jobs impacts. However, EPA specifically 
solicited comment on market costs and employment, and will consider those comments as we develop a 
final rule. 

4. How will the EPA quantify both the direct and indirect effects on U.S. job creation and 
employment associated with particular regulation in the future, as directed by the President's 
EO? 

Response: On January 181
h 2011, President Obama issued a new executive order, EO 13563. This 

executive order reaffirms that: 

a. "Our regulatory system must protect public health, welfare, safety, and our environment 
while promoting economic growth, innovation, competitiveness, and job creation." 2 

In particular, OMB's recent Draft Report to Congress clarifies: 

b. "consistent with Executive Order 13563, regulatory decisions and priority-setting should 
be made in a way that is attentive to the importance of promoting economic growth, 
innovation, job creation, and competitiveness. The simplest method for achieving that 
goal is to continue to engage in careful analysis of both costs and benefits and as a 
general rule, to proceed only if the benefits justify the costs."3 

EPA will be fully complying with EO 13563. 

5. Please provide me with a list of all rules that have been finalized for which the EPA has not yet 
performed an economic analysis of the regulation's direct and indirect impact on jobs. 

Response: So far this year, the only economically significant rule which has been finalized for which 
the EPA did not perform an analysis of employment impacts is the "Oil Pollution Prevention: Spill 
Prevention, Control and Countermeasure (SPCC) Rule - Amendments for Milk and Milk Products 
Containers." This rule resulted in an annualized savings of$146 million. 4 

6. EO 13563 directs the executive branch to periodically review "existing significant regulations to 
determine whether any such regulations should be modified." Will this review include an analysis 
of the impact various regulations have had on jobs since they were finalized? 

2 http :1/www. wh itehouse.qov/the-press-office/20 11/0 1/18/improving-requ lation-and-regu latory-review-executive-
order · 
3 OMB, Draft 2011 Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded Mandates on State, 
Local, and Tribal Entities, page 50 
(http://www. whitehouse.gov/sites/default/tiles/omb/legislative/reports/Draft 20 II CBA Report AIISections.pdf 
4 http://www.gpo.gov/fdsys/pkg/FR-20 11-04-18/pdf/20 Il-9288.pdf 



Response: EPA will be examining a variety of factors as we review regulations under EO 13563, 
including~ where appropriate, the available data on the economic impacts of such rules. EPA notes that, 
peer-reviewed studies of the retrospective impacts of environmental regulations on employment have 
often failed to find major employment impacts, even in heavily regulated sectors. For example, 
Morgenstern et al. (2002) estimated employment impacts for four heavily regulated industries (pulp and 
paper, refining, iron and steel, and plastic) and concluded: 

a. "We find that increased environmental spending generally does not cause a significant 
change in employment. Our average across all four industries is a net gain of 1.5 jobs per 
$1 million in additional environmental spending .... These small positive effects can be 
linked to labor-using factor shifts and relatively inelastic estimated demand." 5 

Harvard Economist Dale Jorgenson recently agreed that that there was no evidence to support large job 
losses linked to environmental regulations, saying: "I wouldn't say that there is any academically 
respectable support for that view."6 

5Jobs Versus the Environment: An Industry-Level Perspective. Richard D. Morgenstern, William A. Pizer, and Jhih-Shyang 
Shih, Journal of Environmental Economics and Management I May 20021 Vol. 43, no. 31 pp. 412·436. 
These results are similar to Berman and Bui (200 I) who find that while sharply increased air quality regulation in Los 

Angeles to reduce NOx emissions resulted in large abatement costs they did not result in substantially reduced employment. 
6 ls EPA's greenhouse gas plan a job killer? History might offer clues. Christian Science Monitor. (March 2, 2011) 
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Questions for the Record 
House Subcommittee on Environment and the Economy 
June 27,2012 Hearing on the Increasing Manufacturing 
Competitiveness Through Improved Recycling Act and 

H.R. 2997, the Superfund Common Sense Act 

Questions for the Honorable Mathy Stanislaus. Assistant Administrator of the EPA 

Representative Henry Waxman 

Enclosure 

Four years ago, the Energy and Commerce Committee held a hearing on hazardous substances in 
manure, focused on a proposed administrative exemption from reporting requirements under 
CERCLA and EPCRA. At that time, we heard testimony from the Government Accountability 
Office that the EPA did not have sufficient data to understand emissions from farms and support 
such an exemption. The agency has responded to that criticism by collecting data and beginning 
analysis, seeking comments from the Scientific Advisory Board and the public. These are positive 
developments, and precisely the kind of action the Committee supported in 2008. 

1. Was the 2008 exemption developed based on the results of the Air Compliance 
Agreement? 

Response: No, the EPA developed the 2008 final rule, "CERCLAIEPCRA Administrative 
Reporting Exemption for Air Releases of Hazardous Substances from Animal Waste at Farms," 
independently of the EPA's Air Compliance Agreement (with animal feeding operations). 
However, in the preamble of the 2008 final rule the EPA indicated that after completion of the 
National Air Emissions Monitoring Study (which is part of the Air Compliance Agreement) and 
the development and publication of emission estimating methodologies, the agency intends to 
review the monitoring study's results and consider if the thresholds for the EPCRA reporting 
exemption are appropriate. 

2. Is the EPA considering revising the 2008 exemption, and would that revision take into 
account the results of the Air Compliance Agreement? 

Response: Yes, the EPA filed a motion asking the U.S. Court of Appeals for the D.C. Circuit to 
remand the 2008 final rule back to the agency for reconsideration after industry and 
environmental groups sued the agency over the rule. The court granted the EPA's motion in 
October 2010. The agency is now reconsidering the 2008 final rule, during which we will take 
into consideration the results of the National Air Emissions Monitoring Study as well as 
comments and concerns expressed by the industry and environmental groups. 

3. Will the concerns from the agricultural community that led to adoption of the 2008 
exemption be addressed by any potential revisions to the exemption? 

Response: The EPA intends to examine all relevant information as we move forward. 
Stakeholder input is an important part of developing any future policy. 



4. Will any revisions be promulgated through a transparent public process? 

Response: Yes, the EPA intends to promulgate any revisions to the 2008 final rule through a 
notice and comment rulemaking process. 

5. If H.R. 2997 were enacted, what impact would the legislation have on the agency's ability 
to complete the transparent public revision process, and the agency's ability to utilize the 
data produced under the Air Compliance Agreement? 

Response: While enactment ofH.R. 2997 would not impact the EPA's ability to complete a 
transparent, public rulemaking process, it would impact potential agency substantive revisions to 
the 2008 final rule, including whether the EPA could utilize the emissions data gathered from the 
National Air Emissions Monitoring Study. 

6. Regarding the discussion draft on information gathering on recycling and recovery, 
testimony focused on the costs of implementing the legislation and the effectiveness of a 
voluntary data collection. You testified that implementation would cost $800,000 per year, 
and would take longer than provided in the legislation. How much would it cost the 
agency, in total, to implement the legislation, and what would be a more reasonable 
timeline for development of a useful report? 

Response: As you noted, the EPA believes data collection and associated activities would cost 
the agency approximately $800,000 per year. The EPA also estimates that it would take 
approximately four years for the EPA to develop and issue the data request and collect and 
analyze the submitted data. 

During the fourth panel of the hearing, questions were raised about the requirements of section 
3ll(f) of the Clean Water Act, a statute that is outside ofthe Committee's jurisdiction. The 
suggestion was made that section 3ll(f) allows for cleanup cost recovery, rendering the 
requirements of CERCLA redundant. 

7. Section 311 applies to releases of oil and substances designated as hazardous under the 
Clean Water Act, which designation is limited to substances whose release into navigable 
waters may affect natural resources. Would all substances designated as hazardous under 
Superfund be covered by the provisions of Section 311? 

Response: No, the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) defines hazardous substances as those either designated through regulation or 
designated under other environmental statutes. One such statute is the Clean Water Act (CWA). 
However, there are other statutes that have substances that may or may not be identified as CW A 
hazardous substances. For example, biphenyl is a Clean Air Act (CAA) hazardous air pollutant 
and CERCLA hazardous substance, but not a CW A hazardous substance. 

8. Section 311 applies to discharges into navigable waters. Would contamination of drinking 
water sources that are not navigable be covered? 

Response: No, section 311 covers only those discharges or substantial threats of discharges into 
or upon the navigable waters of the United States, adjoining shorelines, or into or upon the 
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waters of the contiguous zone, or in connection with activities of the Outer Continental Shelf 
Lands Act or the Deepwater Port Act of 1974, or which may affect natural resources belonging 
to, appertaining to, or under the exclusive management authority of the United States. It does not 
cover other discharges, even if they affect drinking water sources. 

9. The Supreme Court has recently interpreted the Clean Water Act to significantly reduce 
the geographic areas historically covered by the Clean Water Act. Would the Supreme 
Court's interpretation also significantly limit the geographic area for which relief under 
section 311 could be sought? 

Response: Generally, yes. Relief under section 311 is limited to the discharges identified in 
section 311. The Supreme Court's interpretation of the term "navigable waters" under section 
502 of the Clean Water Act is controlling. 

10. Is it correct that recovery under section 311 is limited to the costs of containment and 
removal of the oil or hazardous substance from "the water and shorelines"? Does the same 
limitation apply to cost recovery under Superfund? 

Response: Liability for cost recovery under section 311 (f) is for removal of a discharge of 
hazardous substances within the scope of, and in violation of, section 311(b)(3). By contrast, 
liability under CERCLA extends to all releases and threatened releases of CERCLA hazardous 
substances to the environment. 

11. Is it correct that section 31l(t) does not allow cost recovery against owners or operators if 
a discharge resulted from an act of a third party? Does the same limitation apply to cost 
recovery under Superfund? 

Response: A person is not liable under either CERCLA or section 311 (f) for pollution caused 
solely by a third party's act or omission. Both CERCLA and section 311 provide subrogation 
rights for parties to assert contribution claims against a third party for poll uti on caused by that 
third party's act or omission. 

12. Is it correct that while section 311(t) allows the Federal government to recover cleanup 
costs, it does not provide the same ability to municipalities or private parties conducting 
cleanups? 

Response: Yes, section 311 provides for liability for cost recovery only to the United States. 

13. Is it correct that liability under section 31l(f) is capped unless the United States can show 
that the discharge resulted from willful negligence or willful misconduct? 

Response: Yes. 

14. Given these limitations, is Superfund redundant to section 311(t) of the Clean Water Act? 

Response: No. CERCLA generally covers releases of more substances, and into more 
environmental media than section 311 (f) of the CW A. 
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Questions also arose during the fourth panel about the potential overlap between the 
requirements of Superfund and EPCRA and other environmental statutes. 

15. One question concerned section 3007 of the Solid Waste Disposal Act, a provision within 
subtitle C of RCRA. Would the provisions of subtitle C of RCRA apply to manure, and if 
so, are those requirements redundant to the requirements of Superfund? 

Response: In general, RCRA section 3007 would not be a provision which applies to the storage 
of manure and therefore would not be considered redundant to the emissions reporting 
requirements under CERCLA (Superfund). 

16. In general, do the requirements of subtitle C of RCRA complement or replicate the 
requirements of Superfund? 

Response: The provisions of Subtitle C of RCRA can complement CERCLA requirements. 
RCRA Subtitle C regulations govern the generation, transportation, and treatment, storage, or 
disposal of hazardous waste. RCRA Subtitle C regulations help ensure that hazardous waste is 
properly disposed of and help ensure that releases are prevented, thus making Superfund 
response unnecessary. 

17. Do sections 7002 and 7003 ofRCRA duplicate the requirements ofEPCRA or Superfund? 

Response: RCRA sections 7002 and 7003 are not duplicative of EPCRA and CERCLA 
(Superfund) emissions reporting requirements. 

18. Does section 112 of the Clean Air Act duplicate the requirements of EPCRA or 
Superfund? 

Response: No. In broad terms, Clean Air Act (CAA) section 112 does not include the response 
authorities of Superfund and the community-based information and emergency planning 
provisions of EPCRA. The "NESHAP" emission standard requirements and the accidental 
release rules under CAA section 112 do not apply to several of the hazardous substances 
regulated under CERCLA and EPCRA. Neither the NESHAP emission standard requirements nor 
the accidental release regulations under CAA section 112 require immediate notification of 
releases that exceed a CERCLA or EPCRA reportable quantity. 

In 2003, the National Academy of Sciences issued a report on air pollution from animal feeding 
operations. The Academy found that these operations emitted multiple pollutants including 
ammonia, hydrogen sulfide, particulate matter, and greenhouse gases. In 2011, the EPA 
estimated that over 80% of U.S. ammonia emissions were from agricultural operations. 

19. What are the potential health impacts of ammonia emissions? 

Response: The EPA is currently developing air emission estimating methodologies based on the 
National Air Emissions Monitoring Study for various types of animal feeding operations. The 
potential for health impacts depends entirely on the concentrations of ammonia that are emitted 
from these facilities. At sufficient concentrations, ammonia is known to cause irritation and 
burning to eyes, mouth, and lungs. Ammonia is also a precursor to ammonium nitrate and 
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ammonium sulfate, components of fine particulate matter. Fine particulate matter can cause 
serious health problems such as aggravated asthma, decreased lung function, and premature 
death in persons with heart or lung disease. When released, ammonia can contribute to 
acidification of waterways and forests and add to nitrogen over-enrichment of sensitive 
ecosystems. 

20. Are there other air emissions from manure that pose a public health threat? 

Response: Known emissions from animal feeding operations in addition to ammonia, include 
hydrogen sulfide, particulate matter, volatile organic compounds, and greenhouse gases such as 
nitrous oxide. These air pollutants each have the potential for human health impacts when 
emitted in sufficient concentrations. The EPA Science Advisory Board is currently reviewing 
the emission estimating methodologies, developed from the National Air Emissions Monitoring 
Study. These methodologies will allow the EPA to more accurately estimate the emissions of 
various substances and determine whether they pose significant risk at current levels. 

21. What are the risks to human health and the environment from releases into soil and 
water? 

Response: Please see the responses to questions 19 and 20. Further health impact information 
can be obtained from the Agency for Toxic Substances and Disease Registry (A TSDR) with 
information associated with ammonia exposure at: 
http://www .atsdr .cdc .gov/substances/toxsubstance.asp?toxid=2 

A TSDR also has information about the health impacts associated with hydrogen sulfide exposure 
at: http://www .atsdr .cdc.gov/substances/toxsubstance.asp?toxid=67 

Representative John Dingell 

1. Has any public agency determined that a public health hazard existed based on the release 
of hydrogen sulfide at a dairy farm or other animal feeding operation? 

Response: Yes, in 2009, the Minnesota Department of Health and the federal agency for Toxic 
Substances and Disease Registry (ATSDR) found that elevated emissions ofhydrogen sulfide 
related to manure disposal at a dairy operation (Excel Dairy) posed a public health hazard. 

2. What size city would generate waste approximately equal to the amount of animal waste 
generated by a CAFO, such as a large animal feeding operation or hog farm? 

Response: In a 2004 CAFO related Risk Management Evaluation, the EPA estimated that a 
dairy operation with 2,500 cows could produce as much waste as a city of 411,000 residents. 
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Questions Submitted for the Record by Senator Reed, Chairman 

Cutting the Workforce 

The Fiscal Year 2015 budget request proposes cutting EPA's workforce, which is a significant 
departure from prior years. This year the budget proposes a staffing level of 15,000. This is almost 
1 ,600 fewer staff than you asked for last year and would result in the lowest agency staffing level 
since 1989. Please outline EPA's plans for reshaping the workforce? What assurance is there 
that EPA will retain sufficient expertise to fulfill its mission? 

Answer: In the fall of2013, the EPA began researching the use ofvoluntary retirement 
and separation authorities to streamline organizational practices and to realign our workforce to 
meet changing mission requirements in light of technological advances, resource constraints and 
limited hiring capacity. Nineteen of our regional and program offices began developing strategic, 
office-level proposals that formed the basis for Voluntary Early Retirement Authority (VERA) and 
Voluntary Separation Incentive Payment (VSIP) requests that were submitted to the Office of 
Personnel Management in late December 2013. Proposals emphasized streamlining administrative 
processes, consolidating functions to the greatest extent possible and, in some cases, updating the 
skill sets of our workforce. This agency-wide effort was undertaken strategically and with 
thoughtful consideration by all levels of leadership to ensure that critical expertise was retained 
while allowing the agency to increase efficiency, thus enhancing EPA's ability to meet its mission. 

There seems to be a discrepancy in the Fiscal Year 2015 request between staff numbers that will 
decline and an operating budget that will increase. Why does the Environmental Programs and 
Management account increase by $113 million dollars if the overall number of employees 
will be reduced? If EPA isn't investing in its workforce, how will additional operating funds 
be used? 

Answer: The increase in EPM funds in the FY 2015 President's Budget is relative to the 
FY 2014 enacted level. Despite the reductions to the workforce, a portion of this increase is for 
additional payroll costs. Our FY 2015 request also invests in our workforce by supporting efforts 
to build a High Performing Organization (HPO). These efforts support our workforce by 
maximizing efficiency and allowing them to focus on the most important aspects of their work -
interacting with communities; problem solving by applying accessible and accurate data; and 
developing new approaches to emerging issues -- rather than working through process steps that 
add little value. This requires changing the way we do business through modernizing our work and 
taking advantage of advances in technology (e.g. applying software that allows more efficient 
learning events for all employees and reduces the number of redundant learning management 
systems). On the programmatic side, the additional EPM non-payroll funds requested will enable 
the Agency to make progress on priorities such as implementing priority water projects in 
communities, increasing outreach for brownfields projects to help ensure the success of these well 
received grants, improving data on watersheds to help enhance priority-setting, improving the 
coordination on chemical plant safety, and working with localities at risk for direct impacts from 
severe storms or other climate related events. 
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EPA has already started to reduce its workforce through an early buyout that offers incentives for 
voluntary separation from the Agency. Are there particular groups of employees targeted for 
the buyout? Which programs are most heavily impacted? When reductions are completed, 
what will the smaller EPA look like? 

Answer: Nineteen of our regional and program offices developed strategic, office-level 
proposals that formed the basis for Voluntary Early Retirement Authority (VERA) and Voluntary 
Separation Incentive Payment (VSIP) requests that were submitted to the Office of Personnel 
Management in late December 2013. The proposals emphasized streamlining administrative 
processes, consolidating functions to the greatest extent possible and, in some cases, updating the 
skill sets of our workforce. Based on these proposals, the five occupational series most often 
identified to be authorized for VERA/VSIPs across the agency were Environmental Protection 
Specialist (0028), General Physical Science ( 1301 ), Environmental Engineering (0819), 
General Attorney (0905), and Management and Program Analyst (0343). 

The programs with the highest acceptance rate of VERA/ VSIP offers were Superfund: 
Remedial, Superfund: Enforcement, Civil Enforcement, Surface Water Protection, and 
Compliance Monitoring. The impacts of these departures were considered in the proposals 
prepared by the regions and programs. 

As a result of the VERA/ VSIPs, the EPA will be a more streamlined, efficient organization 
that is well-poised to take on today's challenges and those that present themselves in the future. 
The reductions achieved through the VERAIVSIPs are spread across nineteen regional and 
program offices; no single office lost a significant number of employees. Most offices are now or 
will soon be engaged in limited, strategic hiring efforts to obtain employees that possess needed 
skill sets, which will ensure that EPA maintains its scientific and technical edge, and enable the 
EPA to meet its mission requirements. 

EPA Furloughs - Payroll Discrepancies 

One of the tough budget choices that EPA made last year was the decision to furlough EPA 
employees. Since that time, it has come to the subcommittee's attention that EPA had at least $3 3 
million dollars of unspent funds at the end of the fiscal year. 

1. Please explain why EPA had unspent funds from fiscal year 2013 and why these funds 
weren't used to minimize the impact of the furlough on EPA employees? 

Answer: The agency continues to focus on timely use of appropriations to ensure that all 
funds are expended efficiently but also effectively to ensure the most environmental benefit. In 
many cases, (competitive grants or large contracts, for example) the nature of the work leads to 2-
year appropriation funds being committed in the second year. Final calculations identifying the 
amounts and location of carryover were completed following the end of year closeout. However, 
the original need for those resources to support the agency mission remained. 

In addition, to maintain the commitment to treating all employees equally, a One EPA 
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approach, the carryover would have to have been distributed in the appropriation and program 

projects aligned with the total payroll need. Lacking transfer authority and certainty on 

congressional approval for reprogramming requests as well as continued uncertainty concerning 

FY 2014 appropriation levels at that time, diverting these carryover funds to pay was very 
problematic and would not guarantee equitable furlough reductions. 

2. While it's not unusual for an agency to have some carryover funds, fiscal year 2013 
was not a normal year. How did the agency make its spending decisions and determine 
funding priorities? 

Answer: Working within the appropriation, program area, and project levels provided 
following sequestration reductions, highly detailed analysis was conducted to balance payroll 
needs and critical support for the agency's mission with extramural resources. Based on this 
analysis, our commitment to treating employees equally with respect to furloughs, and the need to 
continue the work of the agency, the Acting Administrator made a decision concerning the 
maximum number of hours as well as a firm commitment to reevaluating that number at the 
midpoint to find any possible reductions made possible by savings in non-pay funds. Over the 
course of the furlough period, the maximum number was reduced on two occasions resulting in 
total agency furlough hours being a maximum of 4 7 per employee. 

3. How many hours of furlough could have been avoided with the unspent funds from 
fiscal year 2013? 

Answer: Without using congressional reprogrammings and having access to transfer 

authority, the EPA could not have avoided any hours of furlough with unspent funds from fiscal 

year 2013 while still maintaining its commitment to treating all employees equally .. 

E-ENTERPRISE INITIATIVE 

EPA has proposed a major $70 million dollar initiative, called E-Enterprise, to transition 
compliance reporting from paper to electronic web-based reporting. What does EPA hope to 
achieve with the $70 million dollar investment and what will its effect be on states and the 
regulated community? 

Answer: E-Enterprise is a broad strategy to modernize how EPA and its co-regulator 
partners do business, going far beyond the move from paper to web-based (electronic) reporting. 
TheE-Enterprise business strategy will reduce the burden and impact of environmental regulations 
on regulated entities and Co-regulators (States, Tribes, and Territories) through applying LEAN 
management principles to programs, improving business processes and modernizing data flows. 
For FY 2015, theE-Enterprise Leadership Council (EELC), a joint governing body between the 
States and the EPA, identified $70 million high-potential projects which align with theE-enterprise 
business strategy and are ripe for near-term investment. The majority of these funds are in existing 
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programs/projects, and are contained in EPA's base budget which supports critical functions 
within those programs. Examples are the Safe Drinking Water Information System (SDWIS), the 
National Pollutant Discharge Elimination System (NPDES), and e-Manifest in RCRA waste 
management. 

Approximately $19 million of the $70 million has been identified by the EELC as new 
work with the immediate potential to significantly reduce burden on States and regulated entities. 
This includes grant resources to enable State (and Tribal) participation in E-Enterprise; 
development of the Regulatory and Public Portal for data exchange and transparency; and support 
for streamlining and modernization in a number of environmental programs through the use of 
shared services. 

The Agency has established a new FY 2014-2015 Agency Priority Goal (APG) to improve 
environmental outcomes and enhance service to the regulated community and the public. The E
Enterprise strategy will help the Agency achieve these burden reduction goals through 
modernizing data flow processes (e.g. moving from paper-based to electronic reporting) while 
requiring no additional data to comply with existing regulations. For example, with the Hazardous 
Waste e-Manifest, burden reduction is estimated between 370,000 and 700,000 hours (and more 
than $75 million) for States and the regulated community. 

States are supportive of the e-Enterprise business strategy and are already engaging in E
Enterprise efforts. For example, Ohio EPA launched its electronic Discharge Monitoring Report 
Submission ( eDMR) system 1, which uses electronic reporting to allow permittees to report their 
discharge measurements quickly and easily online. This method of reporting has increased data 
quality (errors have dropped from 50,000 per month to 5,000), while also saving significant time 
and resources for all stakeholders. Ohio EPA reduced the number of reporting staff from 5 FTE to 
zero through the automated compliance tools and a positive ROI was achieved within 2 years. 

Below are a few of many examples of stakeholder (e.g. states and the regulated community) 
comments expressing support for key pilot projects of theE-Enterprise business strategy including 
streamlining existing regulations in the Tier 3 Vehicles Emissions and Fuel Standards Program 
and the NPDES Electronic Reporting rule: 

Marathon Petroleum Company 
EPA has made regulatory streamlining a priority and we appreciate the Agency's efforts. 

We agree that regulatory streamlining will result in more efficient and less costly compliance. We 
support the elimination of unnecessary and outdated provisions. These provisions are independent 
of Tier 3 and should be promulgated in a final rule earlier than the Tier 3 final rule. We agree with 
the Agency that these are straightforward and should be implemented quickly. [EPA-420-R-14-
004 p. 6-1] 

Phillips 66 Company 
We are appreciative of the effort to streamline various portions of existing regulations. 

With changes over time, there are several areas that need "clean-up" and this effort will reduce 
confusion and burden on the regulatory parties. We offer the following comments on the proposed 

1 http://www.epa.ohio.gov/dsw/edmr/eDMR.aspx 
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revisions as well as suggestions for other provisions that we feel would add value and should be 
considered. [EPA-420-R-14-004, p. 6-2] 

Change in reporting dates- Overall, the concept of aligning the various reporting dates and 
being able to develop a unified and simplified reporting form is a good one. Providing additional 
time is beneficial. We appreciate the Agency providing this change. [EPA-420-R-14-004, p. 6-13] 

Massachusetts Water Resources Authority (MWRA) 
MWRA appreciates that the proposed rule [NPDES Electronic Reporting Rule] will 

allow EPA to obtain, and provide to the public, a more complete picture of NPDES discharges -
one that includes small as well as large discharges. Electronic data collection has the potential to 
reduce the errors in ICIS-NPDES and also allow errors to be corrected in a more timely way. In 
summary, MWRA generally supports the idea of phased-in electronic reporting, provided data can 
be accompanied by qualifying comments. Document No. EPA-HQ-OECA-2009-0274-0263-A2. 

Metropolitan Sewer District of St. Louis (MSD) 
In general MSD supports the purpose of the rule [NPDES Electronic Reporting Rule] in 

moving to electronic reporting for many NPDES related activities. We agree that electronic 
reporting will likely provide for better data recording and management by EPA and authorized 
states, tribes, or territories. Some portions of the proposed rule will also support communities like 
MSD in their continued efforts in transparency and to provide the public with uncomplicated 
access to quality information which is free of errors due to multiple data entry points. Document 
No. EPA-HQ-OECA-2009-0274-0364-A2. 

North East Biosolids & Residuals Association CNEBRA) 
We support the overall concept of the proposed rule [NPDES Electronic Reporting Rule] 

and agree that, if implemented thoroughly with considerable support, it might achieve the benefits 
stated in the Federal Register discussion. The increased availability of data would serve to enhance 
public understanding of wastewater treatment and biosolids management. NEBRA feels that the 
proposed rule merits further consideration, but that the details of the proposed electronic reporting 
system are critically important and will determine whether or not the system is a success. 
Document No. EPA-HQ-OECA-2009-0274-0288-A1. 

United States Steel 
U. S. Steel generally supports the rule [NPDES Electronic Reporting Rule] and its goals, 

such as publically sharing discharge information, improving the Agency's decision making 
capabilities, and enhancing Agency resources through minimizing expenditures for monthly 
reporting. Document No. EPA-HQ-OECA-2009-0274-0268-A2. 

How many years does EPA expect to request funding for the initiative? What is the total cost 
estimate and how does EPA expect to spread these costs over future budget cycles? 

Answer: Out-year requests are expected to be similar to current request levels. Investments 
in individual projects are expected to be recouped through the deployed business efficiencies. 

Each budget cycle will include investments to transition the Agency and its co-regulator 
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partners to an updated customer and information-centric business strategy. In a phased 
implementation approach, a set of programs and projects are chosen for modernization and E
Enterprise supports the planning and development phases. 

Aligning EPA's existing programs to the E-Enterprise business strategy will remain a 
priority for the EPA and states. In the out-years, individual projects will continue to be jointly 
selected by States and the EPA based on their potential for streamlining, modernization, and 
potential Return on Investment (ROI). Rather than EPA and States creating a particular capability 
several times over, theE-Enterprise strategy incorporates a "build once, use many" approach. As 
individual projects are completed, resources shift to the next priority. Once program systems have 
been modernized, the program offices manage the ongoing operations and maintenance (O&M) of 
the systems at a reduced cost for the participating co-regulators than would otherwise have been 
possible, allowing resources to be used for program implementation. The additional benefits from 
increasing transparency and improving customer service to stakeholders provide additional value. 

Under theE-Enterprise strategy, investments in individual projects have individual value. 
While priorities will change annually within the overarching E-Enterprise strategy as determined 
by the co-regulator partners, individual projects that have been completed will continue to operate 
and provide value. 

The budget request discusses the potential cost savings that the regulated community will realize 
through electronic reporting. Please share details about anticipated savings and, if funding is 
provided in FY 2015, when is it anticipated that the initiative be fully operational? 

Answer: Savings under theE-Enterprise business strategy to the regulated community can 
be measured in time and resources that will be reduced (e.g. burden reduction) through streamlined 
regulations and implementation of individual projects. The streamlining of regulations, shared 
State and EPA information reporting approaches, and moving from paper-based to electronic 
reporting will result in significant burden reduction. The agency has a commitment of one million 
hours of burden reduction in one of its FY 2015 Agency Priority Goals. Examples of burden 
reduction and cost savings estimated for key projects coordinated under theE-Enterprise strategy 
include the following: 

o Safe Drinking Water System (SDWIS)- 910,000 hours ofburden reduction for States, 
80,000 hours for Public Water Systems and Labs 

o National Pollutant Discharge Elimination System (NPDES) e-reporting Rule- 914,000 
hours of burden reduction, $28.5M savings for States, $1.1M savings for permittees, 
EPA savings of$0.7M 

The E-Enterprise strategy will cover a series of programs and projects, each of which is 
designed to be modular with regular milestone deployments. Smaller projects can be fully 
operational within 1-2 years; projects of larger scope will operational within 3-5 years. Some 
projects are already underway such as SDWIS and NPDES mentioned above. The intent is for E
Enterprise to continually improve the full range of EPA's environmental programs and projects. 
The EPA, states, tribes, and territories have a set of legacy information systems to be transitioned 
and integrated without interruption in service. All programs/projects will undergo an alternatives 
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analysis and business case with a return on investment (ROI) study to determine the cost
effectiveness of proposed changes to the investment. 
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Questions Submitted for the Record by Senator Leahy 

Administrator McCarthy, both you and President Obama have said that we must have the courage 
to act before it is too late and make historic investments in resilience to climate change. The 
President further promised that his FY 15 Budget Proposal would include a $1 billion Climate 
Resilience Fund. I applaud this priority considering the accelerating impacts of climate change. In 
Vermont, the EPA recognizes that climate change is impacting water quality in Lake Champlain 
and is requiring the State of Vermont to address these impacts as part of a new EPA Total 
Maximum Daily Load (TMDL) plan for phosphorus pollution. In light of the Administration's 
strong commitment to spending $1 billion in FY 15 for climate resilience, and that the Lake 
Champlain phosphorus TMDL will be among the first in the country where the EPA requires 
climate change to be addressed, please tell me how in FYlS and beyond, you will direct 
additional federal resources to support implementation of resilience measures as part of the 
EPA's Lake Champlain phosphorus TMDL efforts? 

Answer: The EPA is responsible for developing a new phosphorus Total·Maximum Daily 
Load (TMDL) because, in January 2011, the EPA disapproved Vermont's 2002 Lake Champlain 
TMDL. The EPA disapproved the 2002 TMDL because it did not provide sufficient assurance that 
phosphorus reductions from polluted runoff would be achieved, and did not provide an adequate 
margin of safety (MOS). The development of the new TMDL has given the EPA the opportunity 
to re-examine and update all the elements of the TMDL and consider factors that would affect 
phosphorus loads. 

Regardless of whether or how potential climate change impacts may be reflected in this 
TMDL, the EPA remains committed to improving our understanding of how climate change may 
impact the Lake, such as influencing changes in flow, sediment, and phosphorus inputs. The EPA 
has funded two climate-related studies in the Lake Champlain watershed. Based on these studies 
and recent storm events, the EPA and the Vermont (VT) Department of Environmental 
Conservation (DEC) recognize the importance of incorporating additional resiliency into Best 
Management Practice designs (e.g., culvert sizing to accommodate larger stream flows) that will 
be important components ofVT DEC's TMDL implementation planning. 

The EPA remains committed to supporting implementation of the Lake Champlain TMDL, 
and it will work with federal and state partners to leverage the much needed federal investment in 
climate resiliency. 

I have heard from a number of Vermont residents, farmers, and businesses with concerns about 
the use of persistent herbicides and the presence of such herbicides in compost. Their gardens and 
farms have been seriously damaged by compost or mulch that was contaminated with persistent 
herbicides. These potent chemicals are applied to lawns, pastures, hayfields, and roadsides, and 
continue to be highly toxic to plant growth even after residues on grass or hay have been 
composted. These herbicides even remain potent in the composted manure oflivestock and horses 
that graze on treated pastures and hay. 
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I am worried about the environmental and financial risk to the multi-billion dollar compost 
industry if new standards and testing are not developed to identify the presence of these herbicides 
in compost, and if steps are not taken to ensure that persistent herbicides cannot persist in compost 
at dangerous levels. I fear that, without new protections, there will continue to be tremendous 
financial loss and environmental damage similar to what we have already experienced in Vermont. 

This problem will only escalate as more states and municipalities make it illegal to send leaf and 
yard debris and food scraps to landfills, and require greater use of composting. Unless the issue 
of persistent herbicides in compost is addressed, the market for finished compost may simply 
disappear, or composters may find themselves liable for sizeable payments to their customers with 
damaged crops, as happened m Vermont. 

As the EPA continues its work to review registration for these persistent herbicides, 
beginning with the ongoing review of Picloram, can you assure me that you will take into 
account the impact on the compost industry and will the EPA require these persistent 
herbicides to break down in the composting levels that are not phytotoxic to plants? 

Answer: The pyridine class ofherbicides (the group of pesticides recently associated with 
compost problems) are currently in, or approaching, registration review, the program that requires 
us to re-evaluate registered pesticides every 15 years to ensure the product continues to meet the 
statutory standard. During this registration review, we are requiring additional data to aid our 
understanding of how persistent these herbicides are in compost and manure. These data may 
inform the development of mitigation measures and advisory resources. All members of the 
pyridine class will be screened for potential compost concerns during the problem formulation 
stage of the program. Following this initial analysis, we may impose compost-specific data 
requirements as needed. These data include a dissipation study in compost and an environmental 
chemistry method (with accompanying independent laboratory validation) on compost. The 
agency is working with interested stakeholders to develop a protocol for conducting the compost 
dissipation study. These data will be used to characterize the potential risk from residues in 
compost and may inform the development of guidance resources for composters. 

While the pyridines registration review is underway, we have taken a number of interim 
steps that appear to have had a positive impact on this issue, including stronger label warnings and 
restrictions and registrant educational outreach materials. EPA will continue to monitor incidents 
related to contaminated compost to evaluate the effectiveness of these steps. If these efforts do 
not resolve contaminated compost issues, the EPA intends to consider additional regulatory action 
for these herbicides. 

What is the EPA doing to develop publically available test methodologies to detect the 
presence of these herbicides in finished compost and in compost feedstocks? 

Answer: We have established a workgroup that is evaluating a standardized testing 
procedure for pesticides that could persist in composted material. Representatives from the U.S. 
Compost Council, the California Recycling Council, and the State FIFRA Issues Research and 
Evaluation Group, participate in this workgroup. We hope to have a standardized testing procedure 
in place within the next few years. 
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The EPA has proposed new fine particulate matter (FPM) emission standards for residential wood 
heaters. I applaud this long overdue update of new source performance standards, considering that 
cordwood heater technology has improved in the 25 years since the standard was first issued and 
we now better understand the serious health impacts of fine particulate matter air pollution. I am 
concerned, however, that implementation of the new standards will place heavy burdens on 
manufacturers of EPA certified wood heaters as they transition to cleaner technology, while not 
moving fast enough to take the most polluting devices, those currently exempted from regulation, 
off the market. 

How will the EPA's implementation of a final standard for FPM emissions from wood 
heaters protect public health while ensuring emission limits and compliance schedules that 
are viable for U.S. manufactures of high quality certified appliances? 

Answer: The proposed rule considers both protection of public health and viability of 
U.S. manufacturers by using a phased implementation approach. Step 1 of the proposal would 
level the playing field by requiring emission levels that over 85% of currently certified wood 
stoves already meet and requiring reasonable emission levels for those devices that are not 
regulated by the 1988 New Source Performance Standard (NSPS). Five years later, Step 2 would 
require emission levels for all devices that correspond to what the best systems of emission 
reduction are achieving in the marketplace today. 

What more can and will the EPA do to encourage homeowners across the country to make 
investments in new wood heater technology to change out their older inefficient wood stoves 
or fireplaces with new EPA certified wood stoves, while also encouraging homeowners to 
support American manufacturers? 

Answer: The EPA places a high priority on encouraging homeowners and manufacturers 
to invest in cleaner and more efficient technology. We will continue to inform homeowners of 
the benefits via our Bum Wise program (www.epa.gov/burnwise), provide tools for state, tribal, 
and local agencies to conduct changeout programs, and provide a means for manufacturers to 
promote cleaner wood-burning fireplaces. 

The EPA is working with the Environmental Defense Fund and others to coordinate a 
national roundtable to help identify potential funding and technical resources needed for 
residential changeout programs and promoting other ways to reduce residential wood smoke. The 
roundtable expects to host members from the EPA, other federal agencies, such as the Department 
of Energy, and Housing and Urban Development, manufacturers, and state and local air agencies. 

3 



Questions Submitted for the Record by Senator Udall 

Radon 

Our State Environment and Health Department has brought to my attention a concerning reduction 
in the EPA budget. 

I understand the President's budget zeroed out a categorical grant program for radon detection and 
information. This is disappointing. I understand that we need to make hard choices, but this 
program provides a lot of significant impacts for every dollar spent. 

After smoking, radon is the second leading cause of lung cancer in the United States and the 
leading cause in non-smokers. It's a significant public health problem throughout the United 
States. 

States like New Mexico have used these grants to inform citizens through outreach, education, and 
training to lower their risk from exposure to this natural radioactive gas that exists in our homes, 
schools, and commercial and government buildings. I'd like to work with you to discuss the future 
of this program. 

Can you explain why this program was zeroed out and what we can do to restore 
funding? 

Answer: The State Indoor Radon Grants (SIRG) program was established by Congress to 
fund the development of states' capacity to raise awareness about radon risks and promote public 
health protection by reducing exposure to indoor radon gas. After 26 years in existence, the radon 
grant program has increased states' technical expertise and capacity to raise awareness about radon 
risks and promote public health protection by reducing exposure to indoor radon gas. Eliminating 
the SIRG program is an example of the difficult choices the agency has made in this budget to help 
meet the nation's fiscal challenges. The Radon Program will continue to be a priority and the EPA 
will focus on driving action at the national level with other federal agencies, through the Federal 
Radon Action Plan. Released in June of 2011, the Action Plan aims to increase radon risk 
reduction in homes, schools, and daycare facilities, as well as radon-resistant new construction. It 
contains both an array of current federal government actions to reduce radon risks and a series of 
new commitments for future action. More information about the Action Plan and its progress is 
available at: http://www.epa.gov/radon/action plan.html. 



Questions Submitted for the Record by Senator Murkowski, Ranking Member 

1) Greenhouse Gas New Source Performance Standards (NSPS)-New Units 

Ms. McCarthy, I am concerned about the impact of the EPA's proposed rule setting New Source 
Performance Standards for new units and soon to be issued proposed rule for existing units. 
Alaska's electric system is unique compared to the grid in the lower 48. As you may know, there 
are 126 certified electric utilities in Alaska, and only 6 of those utilities are connected to each other 
through the "Railbelt Grid" that serves the most populated areas of the state. The other 120 electric 
utilities provide electric power to approximately 30% of Alaska's population that is spread out 
over millions of square miles. Usually the "one size fits all" approach to regulations does not work 
for my state. 

Alaskans are concerned they will not have reliable, affordable electric service as a result of the 
NSPS rules. The utilities in my state face many challenges that utilities in the lower 48 do not 
face, such as the option to rely on an interconnected grid and the availability of infrastructure and 
support services. 

Would EPA consider providing a waiver to the NSPS rules for electric generating 
units/utility power plants not located in the contiguous United States? 

Answer: The proposed performance standards to limit carbon pollution from newly 
constructed power plants were published on January 8, 2014 and the public comment period 
recently closed on May 9, 2014. We are currently reviewing the nearly 2 million comments that 
we received on the proposed rule. Please note that the proposal does not cover newly constructed 
oil-fired turbines, which we were told in previous comments are expected to be the most commonly 
built new sources in remote areas of Alaska and some other areas. The proposal for emission 
guidelines to limit carbon pollution from existing power plants was signed on June 2, 2014. The 
Agency heard from many stakeholders - including states, municipalities, utilities, and others -
regarding the need for flexibility in developing state plans. The Agency looks forward to receiving 
comments from the public during the comment period. 

2) Small Remote Incinerators 

I want to thank you for your continued efforts to work with the oil and gas and mining industries 
in Alaska on a new testing program for emissions from small remote incinerators (SRis). The 
expectation is that the EPA will consider the emissions data from this program and revise the 
emissions limits for SRis, if warranted, based on the new data. If the limits are not revised, no 
incinerator will be able to continue operating. For most of these incinerators, there simply is no 
feasible alternative to incineration, or the alternative risks increase environmental damage or risks 
human and wildlife health and safety. For example, the only alternative for the Oooguruk oil field 
is to helicopter sling garbage hundreds of miles away to the closest landfill; and this would 
necessitate waste storage in polar bear habitat. 
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Do you acknowledge that there is no viable alternative to incineration for most, if not 
all, of the oil and gas and mining projects where SRis are located? 

Answer: Because of the remote location, SRI units do not always have lower-cost 
alternative waste disposal options (i.e., landfills) nearby. Emissions associated with transporting 
the solid waste could be significant. 

Please explain why the Park Service may operate the same type of incinerators in 
Glacier Bay and Denali National Parks, yet they are exempt from emissions limits 
requirements? 

Answer: Incinerators subject to the Commercial and Industrial Solid Waste (CISWI) rule 
are those located at commercial or industrial facilities. The Park Service operates municipal and/or 
institutional incineration units. Institutional units and certain municipal units are subject to 
standards under the Other Solid Waste Incineration (OSWI) Rule, which was finalized in 
December 16, 2005 but does not apply to incinerators located in isolated areas of Alaska. The 
EPA will evaluate whether to establish standards for such units when it next reviews the OSWI 
rule pursuant to the periodic review provisions of Section 129 of the Clean Air Act. 

Is the EPA's intent to continue working with the oil and gas and mining industries on 
a new testing program for emissions from small remote incinerators to sufficient data will be 
provided to warrant the EPA taking a second look at the emissions limits for SRis? 

Answer: The EPA is willing to work with SRI stakeholders to ensure that the appropriate 
data are collected. The EPA staff are engaging regularly with the SRI stakeholders regarding the 
proposed testing protocol for collecting additional emissions data. On May 27, 2014, we had a 
meeting to discuss the EPA comments on the most recent revisions to the testing protocol. The 
EPA will continue engaging in discussions with the SRI owners and operators to develop the 
protocol for gathering more data. 

Does the EPA still intend to consider emissions data from the new testing program 
and potentially revise the emission limits for SRis? 

Answer: The EPA has a history of considering data submitted by industry and we would 
do so in this case as well. If SRI stakeholders collect additional data, the new data could be 
submitted to the EPA with a petition for rulemaking. The EPA is committed to working with the 
SRI stakeholders to further develop and refine the testing protocol, review a petition for 
rulemaking and accompanying data, and determine whether further rulemaking is appropriate. 

3: Discharges from Offshore Fish Processors 

EPA currently requires that offshore catcher processors operating in federal waters off the coast of 
Alaska have a National Pollutant Discharge Elimination System (NPDES) Offshore Seafood 
Processors General Permit. This NPDES permit applies national effluent limitation guidelines 
requiring that no "pollutants" may be discharged which exceed \12 inch in any dimension. This 
standard dates back to 1975 and was developed for shore-based wastewater treatment plants, and 
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applying it to fishing vessels at least three miles from shore never has made much sense. In fact, 
there is little, if any, measurable benefit to the environment. Instead, the offshore catcher 
processors have experienced significant difficulties in achieving the ~ inch in any dimension 
standard due to challenges with grinding fish skin, slime, muscle, cartilage, and other internal 
organ fibers. As they have attempted to meet the standard by installing larger and larger grinders, 
their fuel consumption, costs, and emissions have gone up, as have the risks for crew operating 
this dangerous equipment. 

It is my understanding that staff in EPA's Office of Water and Region 10 are working with the 
freezer longline sector to determine whether to take this "fish grinding" requirement through the 
annual Effluent Limitations Guidelines review process. 

Can you confirm that this review is proceeding expeditiously and provide a timeline 
for the agency's decision on eliminating this permit requirement? 

Answer: The Office of Water and Region 10 continue to work with the Freezer Longline 
sector with respect to their NPDES permit requirements. The EPA expects to complete its 
evaluation prior to issuance of the next applicable permit. 

4: NPDES GP for Geotechnical Discharges/Arctic Oil and Gas Development 

In November 2013, the EPA released a draft National Pollutant Discharge Elimination System 
(NPDES) General Permit for geotechnical discharges associated with oil and gas activities off the 
coast of Alaska. Geotechnical work is a necessary precursor to development, and without coverage 
under the permit, operators cannot conduct critical soil surveys along potential pipeline routes and 
at potential production facility locations. Unfortunately, the draft permit is completely 
unworkable, and forced at least one operator to cancel a geotechnical program planned for 
2014. The comment period closed for the draft permit, with extensive comment detailing technical 
and logistical issues with it. 

Is it the agency's intent to put out a revised draft permit for public comment that 
addresses those issues? 

Answer: Based on the comments received during the public review of the draft 
geotechnical general permit, on March 21, 2014, the EPA determined that certain permit 
provisions may warrant further consideration. To further that process, the EPA has met with 
representatives from Shell, BP, and ConocoPhillips to clarify several technical issues and obtain 
additional information. The EPA is in the process of reviewing this new information, in addition 
to considering all comments received. The EPA will make a determination shortly whether to make 
changes to the draft general permit and whether these changes are significant enough to warrant 
re-noticing the draft general permit for public review and comment. The EPA will provide the 
public with an updated project timeline once this decision has been made. 

3 



The draft permit incorporates monitoring and testing requirements (i.e., before, during, and after 
each borehole) that are similar to the requirements for drilling exploration oil wells. But this is a 
permit for geotechnical boring discharges. 

Can you explain why the requirements for both activities are essentially the same even 
though the environmental impacts are significantly different? 

Answer: The draft geotechnical general permit requirements for environmental monitoring 
are not essentially the same as those for exploration wells, and in fact, reflect the different nature 
of the activities. 

The draft geotechnical general permit requires two phases of monitoring: 

• Phase I includes a physical (wind/current speed and direction, water temperature, 
salinity, depth and turbidity) and visual characterization of the seafloor at each 
borehole location. Obtaining this information is relatively straightforward and can 
be based on existing data. The baseline information is necessary to ensure the 
geotechnical activity site is not located in or near a sensitive biological area, habitat, 
or historic properties. 

• Phase II is only required if drilling fluids are used and is conducted during and after 
the geotechnical drilling occurs. Phase II includes observations for potential marine 
mammal deflection during discharge of non-contact cooling water, which is the 
largest volume discharge and consists of elevated temperatures, and a physical sea 
bottom survey. This basic level of monitoring is consistent with NPDES permits 
where drilling fluids are used. 

In contrast, the exploration general permits require four phases of monitoring at each drill 
site location. Because of the increased discharge volumes and levels of activity, these requirements 
are more extensive than those in the draft geotechnical general permit: 

• Phase I (baseline) - Initial site survey; collect physical and recetvmg water 
chemistry data; analyze drilling fluids for metals; analyze sediment characteristics; 
evaluate benthic community structure; and conduct dilution, plume, and deposition 
modeling. 

• Phase II (during drilling) - Effluent toxicity characterization; sample the drilling 
fluids and drill cuttings discharge plume in the water column; and collect 
observations for potential marine mammal deflection during periods of discharge. 

• Phase III (post-drilling)- Survey sea bottom; analyze sediment characteristics; and 
conduct benthic community bioaccumulation monitoring. 

• Phase IV (15 months after drilling ceases)- Survey sea bottom; analyze sediment 
characteristics; and conduct benthic community bioaccumulation monitoring. 

The draft permit incorporates a whaling blackout throughout the Chukchi Sea in the spring and the 
Beaufort Sea in the fall, which goes beyond the recommendations of the Alaska Eskimo Whaling 
Commission. 
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Can you explain to me why the EPA went beyond what even the local subsistence 
users requested in terms of when geotechnical activities should not occur? 

Answer: The draft geotechnical permit does not go beyond the recommendations of the 
Alaska Eskimo Whaling Commission. The EPA received comments from tribal governments, the 
North Slope Borough, and the Alaska Eskimo Whaling Commission requesting no discharge into 
the Spring Lead System before July 15 in the Chukchi Sea and no discharge of any waste stream 
during fall bowhead hunting in the Beaufort Sea. These requests are much more restrictive than 
the current requirements of the draft geotechnical permit. 

The draft permit applies only to geotechnical discharges associated with oil and gas activities in 
Alaska. Yet, this type of geotechnical work is routinely performed offshore in the U.S. for work 
relating to the development of offshore infrastructure for shipping, as well as for wind farms. 

Does the EPA require the same sort of rigorous data collection for boreholes drilled 
for any other OCS purpose- wind farms, port infrastructure outside of state waters, etc? If 
not, what is the scientific basis for distinguishing between a borehole drilled for a pipeline or 
production facility survey versus a borehole drilled for any other purpose? 

Answer: The EPA Region 10 is not aware of other activities, such as infrastructure 
development for wind farms or ports, that would require geotechnical surveys to be conducted in 
the outer continental shelf; nor have NPDES permit applications been submitted for discharges 
associated with these types of activities. 

Please see the response to Question 2 regarding the level of monitoring data collection for 
geotechnical activities. Certain industry operators are proposing to discharge drilling fluids, 
generally for deeper boreholes that range from 50 to 499 feet beneath the sea floor. Drilling fluids 
include borehole stabilization additives, which include polymer and bentonite, and may be used 
for boreholes drilled at 100 feet depth. Some operators plan to add barite to the drilling fluids. 
Barite is a concern because it is known to contain trace heavy metals, such as mercury, cadmium, 
arsenic, chromium, lead, nickel, and zinc. 

The specific geotechnical activities proposed here also involve a number of different waste 
streams and the discharge of potentially large volumes of pollutants from geotechnical vessels. 
Such practices and discharges may not be involved as part of other activities such as port 
infrastructure or wind farm projects. 

In addition, because the geotechnical permit is a general permit, it is designed to include 
all potential discharges from similar activities, i.e. both shallow and deeper boreholes, drilled with 
and without drilling fluid. As noted above, if drilling fluids are not used to drill the boreholes, then 
the monitoring requirements are reduced accordingly. Similarly, the general permit establishes 
limits specific to each pollutant based on applicable effluent discharge limitations (allowable 
pollutant concentrations that are established by regulation based on available technology and that 
apply across a particular industry sector) as well as water quality standards. The EPA applies the 
standards and requirements to address the pollutants in the discharge regardless of the type of 
activity. 
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5: Clean Water Act Rulemaking on Power Plant Water Intake Structures 

Ms. McCarthy, it has come to my attention that the EPA has initiated an Endangered Species Act 
(ESA) Section 7 consultation with the Fish and Wildlife Service and the National Marine Fisheries 
Service on the proposed rule regarding Section 316(b) of the Clean Water Act governing power 
plant cooling water intake structures. I have been told the nuclear industry has raised concerns 
about the potential for the rule to be applied in an overly broad manner such that it could require 
facilities to install cooling towers or stop operations if a threatened or endangered species is located 
in a water body from which the facility draws water from, even if there is no evidence of impact 
to that species. 

Do you believe the Section 316(b) proposed rule should require a power generator to 
monitor all species in a water body from which a facility draws water from or should the 
rule only focus on threatened and endangered species directly affected by the intake 
structure? 

Answer: The final rule requires all facilities to identify all species affected by the cooling 
water intake structure, and then establishes protections for the aquatic life affected by that intake 
structure. This includes protection of threatened and endangered species. 

In the past, Section 316(b) monitoring focused on the prevention of "adverse environmental 
impact" of threatened and endangered aquatic life. 

Do you believe the scope of monitoring should be expanded to look at species that may 
be in the water body and might be indirectly affected by intake structures? 

Answer: The EPA's final rule requires that all facilities identify in their permit applications 
all Federally-listed threatened and endangered species and/or designated critical habitat that are or 
may be present in the vicinity of the intake. Identification can be based on information readily 
available to the facility at the time of the application. A facility may request to reduce monitoring 
requirements after the first full permit term, if the monitoring data show that the intake does not 
directly or indirectly affect listed species/habitat. 

Do you think it is appropriate to order a facility to install a cooling tower or stop 
operations if a threatened or endangered species is located in a water body from which the 
facility draws water from, when there is no evidence of impact to that species? If yes, should 
any consideration be given to the impact on electric reliability? 

Answer: The final rule provides the Permitting Director (the state or EPA, depending upon 
the location ofthe discharge) with much discretion to choose the appropriate technology to protect 
fish and shellfish generally, or threatened and endangered species in particular at a specific 
location. Closed cycle cooling is only one of a number of different technologies the Director may 
select to prevent impingement or entrainment of fish and shellfish. 
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6: IG Report Concerning EPA Credit Card Abuse 

The EPA IG issued a report last month on March 4, and found that over half of the government 
credit card transactions by EPA employees were used for inappropriate personal expenses - such 
as gym memberships for friends and family, hotel rooms, and expensive meals. While the number 
oftransactions that the IG looked at was rather small- 80 transactions totaling $152,000- agency 
employees as a whole spend roughly $29 million on government credit cards. If anywhere close 
to half of these charges are inappropriate that is truly alarming. 

What processes is EPA putting in place to correct this problem? 

Answer: In response to the IG's March 4 report, "Ineffective Oversight of Purchase Card 
Results in Inappropriate Purchases at EPA" (report no. 14-P-0128), the EPA has implemented or 
plans to implement the following corrective actions to strengthen management controls within the 
EPA National Purchase Card Program: 

• The EPA will reform and integrate existing biennial reviews into the Office of 
Acquisition Management (OAM) Contract Management Assessment Program 
(CMAP). The CMAP is OAM's internal controls program. These internal reviews will 
be part of organizational self-assessments and peer reviews under the Contract 
Management Assessment Program (CMAP) to facilitate more robust and independent 
oversight of the program. The first peer review that included a review of purchase card 
transactions took place in Region 9 in April 2014. EPA anticipates completing another 
three regional reviews in FY 2014, and will review all headquarter and regional offices 
by the end ofFY 2017 as part of the agency's plan to review the purchase card programs 
of all headquarter and regional offices on a three year cycle. Purchase card reviews, 
which OAM conducts, are now a permanent part of the EPA's peer review process 
under the contract management assessment program. 

• The EPA implemented a block of over 130 merchant codes to prevent transactions 
considered high risk. These include codes considered non-applicable for routine agency 
transactions. Cardholders must submit supporting documentation to the program for 
review and override, if appropriate. 

• The EPA will deploy an automated system including an electronic purchase card log 
with a requirement to document all purchase card transactions agency-wide by 
September 30, 2014. The system will ensure documented evidence of electronic 
approvals; provide a record of all purchases made with purchase cards and/or 
convenience checks; allow virtual audits of all purchase card transactions and provide 
the ability to conduct spend analysis on all purchase card transactions. The agency 
began an automation pilot with several agency cardholders on March 31, 2014. 

• Effective March 18, 2014, the EPA placed a moratorium on the issuance of new 
purchase card and convenience check accounts while we continue to improve 
management oversight and internal controls. 
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• The EPA is drafting improvements to agencywide standard operating procedures, and 
minimum documentation required, for each purchase card transaction. These draft 
improvements were completed and sent out for agency review and comment. The 
EPA's OAM is currently reviewing comments. 

• The EPA is developing training sessions on purchase card policy and procedures for 
purchase cardholders and approving officials to address the non-compliance issues 
identified in the report. The EPA's OAM has also changed purchase card refresher 
training requirements from every three years to every two years. 

• The EPA is reviewing the subject audit findings to ascertain the specific areas of non
compliance that need to be addressed with cardholders and approving officials. The 
agency will institute follow-up actions as appropriate to hold individuals accountable 
and to recover funds used for prohibited, improper or erroneous purchases identified in 
this audit. Depending on the severity of the violation, cardholder(s) and approving 
official(s) in violation of agency policy and/or procedures may have their authority 
revoked, or suspended pending the completion of this review. 

• The EPA is finalizing its Awards Policy to eliminate the use of Gift Cards and Gift 
Certificates within the agency. 
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